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This app I al is the second appeal before this Court concerning the retention of a 

wireless teleco munications tower in Baltimore County. 

In 2002, landowner Back River LLC and its tenant Sprint PCS (hei'einafter 

collectively refo-red to as "Sprint")1 constructed a cell tower on a commercialiyRzoned 

property. In an administrative proceeding before the County Board of Appeals, Sprint 

requested variances to permit noncompliance-with a local zoning ordinance that required the 

tower to be "set back at least 200 feet from any other owner's residential property line." ' 

Baltimore Coun Zoning Regulations § 426.6.A. l. The Board rejected that request, a circuit 

court affirmed t e decision, and this Court ultimately affirmed the judgment in an unreported 

opinion: Sprint 

1 
CS v. Baltimore County, No. 47, Sept. Term 2004 (filed Aug. 3, 2005). 

In 2012, t rint filed a petition for special hearing, asserting a new legal theoty under 

which the exist ng tower was actually in compliance with the setback regulations. An 

administrative l w judge ruled otherwise and also held that the new petition was barred under 

the doctrine of r s judicata. Sprint appealed to the Board of Appeals, which dismissed the 

appeal on res j dicata grounds. The circuit court affirmed that decision. Because the 

Board's determi ation was legally correct, we also affirm. 

1 During the course of this series of zoning cases, Sprint merged with Nextel 
Communication in 2005 to form Sprint Nextel Corporation. See, e.g., In re Sprint C01p. 
ERISA Litig., 4 3 F. Supp. 2d 1249, 1256 (D. Kan. 2006). 



FACTUAL AND PROCEDURAL BACKGROUND 

A. Tr 1998 Zoning Regulations 

In 199 8, • he County Counci I of Baltimore County enacted Bill 3 0- 199 8 (''An Act 

concerning Zoning - Wireless Telecommunications Towers and Antennas"). The act 
. . 

amended the Ba timore County Zoning Regulations ("BCZR") by establishing guidJiines for 

the regulation f certain towers and antennas. Part of the express intent of thd County 

Council was to nsure that any new wireless telecommunications towers would be located 

in commercial j ones and would be "[l]ocated and designed to minimize [] visibility. from 

residential and t ansitional zones." BCZR § 426.2.B. · 

To acc01J./ plish that purpose, the regulations imposed certain "setback" requirements' 

that restricted t e placement of wireless telecommunications towers: 

§ 426.6 equirements for wireless communications towers. 

A. Setbl cks . 

1. If a tower is located in a residential zone, the tower shall be 
se back at least 200 feet from any other owner's residential 
pr petty line. 

2. If a tower is located in a transition~! zone, the tower shall be 
back at least 200 feet from any residential zone. . 

3. If a tower is located in a medium or high intensity 
c mmercial zone the tower shall be set back from an adjoining 

2 As use in the BCZR, the term "setback" is defined as the "required minimum 
horizontal dista ce between the building line ... and the related front, side or rear prope1ty 
line.,, BCZR § 01.1. 
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pr perty line a distance equal to the setback required for other 
str 1ctures in the zone. However, if the property adjoins a 
re idential zone, the tower shall be set back at least 200 feet 
fr m the residential zone line. 

4. A structure housing equipment for a tower shall meet the 
.mi imum setback requirements from any other owner, s property 
'or one line. 

The Act lso authorized the Zoning Commissioner or the County Board of Appeals 

to "grant a varia ce to a height or area requirement, including any setback, for a tower or 

structure housin . equipment for a tower[,r' in accordance with the overall standards for the 

granting of vari nces. BCZR § 426.11. The Commissioner and the Board are empowered 

to grant varianc s "only in cases where special circumstances or conditions exist that are 

peculiar to the l nd or structure which is the subject of the variance request and wh~re strict 
! 

compliance witn the Zoning Regulations for Baltimore County would result in practical 

difficulty or uJ asonable hardship." BCZR § 307.J. . . . 

B. S riot's Petition for Variances 

As of20 I, the property known as 810 Back River Neck Road in eastern Baltimore 

County was ow ed by Back River LLC. The surrounding area is heavily wooded. The 

property is lot:a ed in close proximity to tributaries of the Chesapeake Bay. Most of the 

neighborhood D Ills within the Chesapeake Bay Critical Area and, accordingly is subject to 

significant restri tions from environmental regulations. See generally Md. Code (2000, 2012 

Repl. Vol.), Na ural Resources Art., §§ 8-1801 et seq.; Code of Maryland Regulations 

("COMAR") 2 .01; Baltimore County Code§§ 33-2-101 et seq. 
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In 2001, he parcel covered roughly 4.3 acres, in the shape of a rectangle about 223 

feet in width an about 768 feet in length. A one-story commercial building stood at the east 

end of the prop rty, with a retail storefront facing Back River Neck Road. The area behind 

that building w s used for storage and other commercial purposes. The property was zoned 

as "Manufactur ng, Light" or "M.L.," a medium-intensity, commercial classification that ..., " 

permits certain ndustrial, retail, transportation, storage, and other related uses. Si e BCZR 

§ 253 .1. Opera ing a wireless telecommunications tower on M.L. property is permitted by 

right, subject to the setback requirements. See BCZR §§ 253.1 .B.23, 426.5.D. 

Back Ri er LLC leased part of the property to Sprint PCS, a telecommunications 

provider. Spri PCS had selected the property as a potential location for a cell tower to fill 

a gap in its cell lar coverage network. The two companies planned to construct a 115-foot 

· tower near the t est end of the property . . The.three ~djoining.properties to the nmt w~st, 

and south, werl each zoned under a residential zonmg class1ficat10n "R.C. 20," meanmg 

"Resource Con ervation - Critical Area." See BCZR § 1A05.3 

In Octo er 2001, Back River LLC and Sprint PCS (collectively "Sprint") flied a 

petition seekin a number of variances to accommodate construction of the proposed tower. 

Specifically, •Sr nt sought relief from BCZR § 426.6.A.3, to permit .setbacks for the 

3 In general, permitted uses of R.C. 20 property include residential uses as well as 
natural resourc~ , agricultural, recreational, institutional, and other public or quasi-public 
uses. See BCZJK § 1A05.2. A special exception is required to use R.C. 20 property for a 
wireless teleco munications tower. See BCZR §§ 1A05.2.C.8, 426.5.D. 
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proposed tower f 148 feet from the northern property line, 7 5 feet from the western property 

line, and 75 feet from the southern property line, each in lieu of the i·equired 200 feet "from 

. 
the residential one line." In addition, Sprint requested variances to permit setb,acks for 

equipment cabinets supporting the proposed tower, of 40 feet each from the west and SO\)th 

property lines, i lieu of the 125 feet for those structures required by BCZR § 426.6.A.4. 

After ah aring, the Zoning Commissioner for Baltimore County granted the r~quested 

variances. The ommissioner reasoned that compliance with the zoning regulations would 

not be possible n the site. In his January 4; 2002, order g1·anting the variances, tte wrote: 

"Although the roperty contains in excess of 4.0 acres in area, it is but 223 feet wide. 

Section 426.6 o the B.C.Z.R. requires a 200-foot setback from the .nearest property line to 

the tower. In iew of the width of the property, this setback cannot be mairttained." 

Nonetheless, ti e Commissioner reasoned that the narrowness of the property made 

compliance uni uely difficult, and thus he concluded that variances from the setback 

requirements wr re appropriate. . 

The Offi e of People's Counsel filed a timely appeal from that decision. 

C. Tlie 2002 Amendment to the Zonin Re ulations 

In Marc / 2002, while the appeal of the variance decision was pending, the County 

Council enacte Bill 17-2002 ("An Act concerning Wireless Telecommunications Towers 

- Setbacks"). he stated purpose of the act was to "revis[e] the setback requirements for 

wireless teleco municationstowers" by repealing and reenacting§ 426.6.A of the BCZR. 
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As amended, th regulation provided: 

§ 426.6 etback requirements for wireless telecommunications towers. 

A. Setbl cks . 

I. A tower shall be set back at least 200 feet from any other 
o ner's residential property line. 

2. A structure housing equipment for a tower shall meet the 
m nirnum setback requirements from any other owner's property 
o zone line. 

The ame dment took effect on May 5, 2002. In effect, the amendment simpiified the 

setback require nents by combining subsections (1) through (3) into a single subsection. 

Those previous subsections had drawn distinctions between towei·s that were located in 

residential zone , towers that were located in transitional zones, and towers that were located 

in medium or igh-intensity commercial zones. In each instance, however, the previous 

subsections per itted the tower ifit were set back at least 200 feet from either a "residential 

property line" C n the case of a tower in a residential zone) or a "residential zone line" (in the 

case of a tower outside of a residential zone). Perhaps because the laborious distinctions 

were largely i naterial, the 2002 amendment replaced the three subsections with a single, 

new subsection that required towers, wherever they were located, to be set back at least 200 

feet from a "re idential property line." 

On May 7, 2002, two days after the adoption of the amended setback requirements, 

the Baltimore ounty Department of Environmental Protection and Resource Management 

requested that , print change its site plan to minimize its environmental impact on nearby 
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bodies of water. Subsequently, Sprint revised its site plan, by relocating the proposed tower 

60 feet to the e st. Sprint submitted a revised variance request to the Board of Appeals, 

referring to the ew setback regulations as they had been amended and renumbered by Bill 

17-2002. With he administrative appeal still pending, Sprint then constructed the tower at 

its own risk. 

D. R versal of Order Granting Variances ("Back River I'') 

The B~Ii more County Board of Appeals conducted a de nova hearing on Sprint's 

variance petitiom. on September 25, 2002, and January 21, 2003. The Board issued an opinion 

on May 14, 200 , denying the requested variances. The Board rejected Sprint's arguments 

that "special ;irL mstances or conditions exist[ ed] that [were] peculiar to the land'; (BCZR 

§ 3 07 .1) and th : t the property's shape made it "unique>' under the meaning established by 

Cromwell v. ~ rd, 102 Md. App. 691 ( 1995). The Board specified that it was "not denying 

Sprint the right o erect a telecommunications tower in the ... area,'' but "only saying that 

there may be a ore appropriate piece of property where the tower could be erected and not 

require the vari : nces that would be necessary on the instant property." 

Subsequ ntly, Sprint petitioned for judicial review of the Board's decision in the 

Circuit Court fi r Baltimore County. The circuit court affirmed the decision on February 5, 

2004. Sprint ap ea led to the Court of Special ~ppeals, and this Court affirmed that judgment 

in an unreporte opinion: Sprint PCS v. Baltimore County, No. 47, Sept. Term 2004 (filed 

Aug. 3, 2005). 



Both the ircuit comt and this Court held that the Board's conclusion - namely, that 

the property possessed no "unique'' characteristics that would justify variance relief - was 

supported by su stantial evidence. Judge Adkins explained: "[I]f we were to hold that a 

variance must b granted, simply because a property cannot accommodate one othe1wise 

permitted use w 'thout an area variance, we would be permitting 'the exception to swallow 

the rule."' Spn

1
. t PCS, slip op. at 30-31. 

D. S bse uent Develo ments 

Despite he denial of Sprint's request for a variance, the tower remained ori the 

property over t e years that followed while the owners attempted to cure the setback 

deficiencies by cquiring land from the adjacent properties. In February 2008, Back River 

LLC purchased portions of the properties to the north and to west of the tower. With the 

additional acre ge (approximately 0.6 additional acres), the tower is now located more than 

200 feet from t e northern property line and more than 200 feet from the western property 

line. However, Back River LLC was unable to purchase any of the land to the south of the 

tower. The to]r continues to stand approximately 75 feet from the southern prope1ty line. 

In May 008, Sprint filed a petition for special hearing to permit a transfer of the 

portions of the r rope11y zoned R.C. 20 (i.e., the property that had been purchased from the 

two adjacent pa eels) into the property zoned M.L.; the transfer, if approved, would have had 

the effect of ncorporating the newly-acqtiired property into the commercially-zoned 

property, there y moving the ''residential property line" farther away from the tower. Sprint 
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also filed a pCtij' on for specia I exception to increase the height of the existing tower from 

115 feet to 12,5 f r t. A tthe parties' request, consideration of those petitions was postponed, 

and a hearing w s never rescheduled. 

In Nove ber 2008, the Baltimore County Department of Permits and Development 

Management iss ed a citation to Back River LLC "for violations under [BCZR J § 4 26. 6.A.1, 

failure to prov id and maintain [a] 200 ft. set back from another's residential property line[.]" 

In January 2009 the County's Code Enforcement Hearing Officer issued a civil penalty of 

$9,200.00 for th zoning violation, which Sprint paid.4 

E. S rint's Amended Petition for S ecial Hearin "Back Rivel' II'': 

In May 2 12, Sprint filed an amended petition for special hearing, in whidh Sprint 

requested additi I nal relief: "To confirm that an existing cellular tower is in compliance with 

setback and all o her applicable zoningregulations[.]"5 Both the Office of People's Counsel 

and Baltimore ounty opposed the petition. 

4 Finding of fact from the Code Enforcement Heai"ing Officer indicate that Back 
River LLC hatl r ached an "agreement with family 1hembers [ who owned the property to the 
south] to purcha . e [the] final piece of real estate needed fo meet [the] set back requitement," 
but that the sale ad not been finalized. The record here includes no indication that the sale 
and transfer ,¥er ever completed. 

5 Beginni g with the 2012 amended petition and continuing through this appeal, Sprint 
has been represe ted by Lawrence E. Schmidt. Mr. Schmidt was the Zoning Commissioner 
whose ruling wa reversed by the Board of Appeals in the 2002 decision that both the circuit 
court and this C mt later upheld. · 



The hea ing was conducted before the Office of Administrative Hearings for 

Baltimore Coun .6 Sprint advanced the new theory that the loc~tion of the tower complied 

· with BCZR § 4 6.6, as it had been amended in 2002 to require that a tower be "set back at 

least 200 feet fr many other owner's residential property line." Sprint presented testimony 

that no residencI was currently located on the residentially-zoned property 75 feet south of 

the tower. A wi ness for Sprint purported to opine that the zoning regulations require a 200-

foot setback fro / an adjacent property line only if that property has actually been improved 

with a dwelling and is cmTently used as a residence. 

ion issued on August 2, 2012, the Administrative Law Judge denied Sprint's 

petition. The J determined that the placement of the tower did not comply with the zoning 

regulations and also that the doctrine of res judicata barred Sprint from obtaining special 

hearing relief a er the prior denial of its variance petition. 

Sprint ap ealed the denial of its petition to the Board of Appeals. Baltimore County 

and the Office o People's Counseljointly moved to dismiss the appeal on the grounds ofres 

judicata. The B ard of Appeals did not hear testimony, but instead accepted memoranda and 

considered oral arguments from the parties at a hearing on December 4, 2012. The Board 

6 In 201 , the County Council established the Office of Administrative Hearings, and 
authorized th~ dministrative law judges of that Office to conduct zoning hearings and to 
exercise the pb ers formerly vested in the Zoning Commissioner. See Baltimore County 
Code§§ 3-12-101 et seq. 
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considered exhi its, including copies of the 2002 legislation and this Court's opinion in the 

prior variance c se. 

Sprint; a ·gued that it was not precluded from raising its claim, becaus~ (Sprint 

contended) it as advancing a legal theory (regarding the 2002 amendments) that had 

somehow not b en available at the time of the administrative and judicial appeals from its 

variance petitio from 2002 through 2005. Sprint's primary contention was that, in the prior 

proceedings, '' either the Board of Appeals, the Circuit Court, nor the Court of Special 

Appeals consi ered the impact of [the] change in law" that occurred while the prior 

administrative ppeal was pending in 2002. 

In an opi ion and order dated Apdl 19, 2013, the Board of Appeals concluded that res 

judicata barred print's petition from bringing its petition for special hearing after the denial 

of the variance petition, because "the end result being [] sought as well as the underlying 

facts which ar co~tained in both avenues of relief are the same[;]"7 The Board further 

rejected Sprint' argument that a change of circumstances after the initial litigation justified 

an exception to the rule of res judicata. 

After ex mining the 2002 amendment, the Board expressly rejected Sprint's argument 

that the current version of the law "bears little resemblance" to the law in effect at the time 

of the initial V riance proceeding before the Zoning Commissioner. Although the 2002 

7 Althdt gh the Board's opinion noted that Back River LLC had received a code 
enforcement p tation for violating the setback requirements of BCZR § 426.6.A.1, the 
Board's analys s focused only on the preclusive effect of the variance decisions. 
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amendment cha ged the setback requirement from 200 feet from the "residential zone line" 

in former § 42 .6.A(3) to 200 feet from the "residential property line" in amended 

§ 426.6.A(l), the Board reasoned that the change made no substantive difference: 

Tl e terms 'property line' and 'zoning line' do refer to different 
thi gs, but here the distinction is not relevant because the tower 
is ot set back 200' from either the RC 20 "zone line" or the 
"p operty line" of the adjacent parcel. ... [E]ven if the new 
ve ·sion of the law were deemed slightly changed, its current 
ter ninology still bars [Sprint] from its present request for relief 
no matter what label that request for relief has taken on. 

Accordin . ly, the Board granted the County's motion to disni.iss Sprint's appeal. 

Sprint pe itioned for judicial review of the Board's decision in the Circuit Court for 

Baltimore Coun . After another hearing, the circuit court issued an order on January 10, 

2014, denying ti e petition for judicial review and affirming the decision of the Board of 

Appeals. Finall , Sprint filed a timely appeal of that judgment to this Court. 

SCOPE OF REVIEW 

Sprint ha submitted four questions for our review, which we now quote verbatim: 

I. D1 the Board properly apply the current setback requirements to the 
prt erty at issue? 

II. Dit the Board err in dismissing Sprint's petition for special hearing as 
ba red by res judicata, considering that the Board refused to hear 
evi

1 
ence necessary to analyze whether Back River I and Back River II 

present different causes of action? 

III. Do s the Board's failure to conduct a de novo hearing and fully explain 
its ·easons for its decision constitute reversible error? 
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IV. Is the circuit court's failure to issue a written decision reversible error 
pl rsuant to the Land Use Article of the Annotated Code Section 4-405? 

The fourt question concerns an isolated procedural issue; the first three questions are 

closely ii:itercon ected. 

The sco e of our review of an agency's decision is defined by the record. "[I]n 

examining the ecord made below, we do not engage in an independent analysis of the 

evidence, ... a cl we proceed from the premise that an agency's decision is prima facie 

correct and pre .urned valid[.]" Montgome,y Cnty. v. Butler, 417 Md. 271, 284 (2010) 

( citations and µotation marks omitted). Ordinarily, "[ o ]ur role in reviewing the final 

decision of an a ministrative agency, such as the Board of Appeals, is' limited to determining 

if there is subst ntial evidence in the record as a whole to support the agency's findings and 

conclusions, an to determine if the administrative decision is premised upon an erroneous 

conclusion of law."' Critical Area Comm 'n for Chesapeake & At/. Coastal Bays v. 

Moreland, LLC 418 Md. 111, 122~23 (2011) (quotingMa,ylandAviationAdmin. v. Noland, 

3 8 6 Md. 5 5 6, 5 11 (200 5)). "When reviewing the decision ofa local zoning body, sllch as the 

Board, we eva ate directly the agency decision, and, in doing so, we apply the same 

standards of re iew as the circuit court[.]" Trinity Assembly of God of Baltimore City, Inc. 

v. People's Co nselfor Baltimore Cnty., 407 Md. 53, 77 (2008). 

Judicial evie':'7 of an agency action typically.concerns the narrow question of whether 

or not the agen y order can be sustained on the agency's findings and for the reasons stated 

by the agency. See Armstrong v. Mayor & City Council of Baltimore, 410 Md. 426, 443, 
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461·62 (2009) ( uoting Trinity Assembly, 407 Md. at 77-78). In general, it is improper for 

the reviewing c mt to search the record for alternative grounds to sustain the agency's 

decision othei- t an those reasons relied upon by the agency. See Anselmo v. 111ay6r & City 

Councilo/Roc ille, 196Md.App.115, 128(2010). 

The Boar summarized its conclusion as follows: "As this Board is not swayOd by the 

Petitioners' argl ment that this case involves an exception to the doctrine of res judicata, and 

somehow invol es the application of new law that would change the outcome of prior 

decisions in thi . matter, the Motion to Dismiss filed by Baltimore County and joined by 

People's Couns 1 is GRANTED." By its own terms, the decision currently under review is 

judicata.8 Whe the Board interpreted BCZR § 426.6, it did so within the narrow context of 

rejecting Sprint s argument that a significant "change in law" had occurred after the original 

litigation. Ace rdingly, it would be inappropriate for this Court to conduct an unbridled 

examination of he zoning regulations outside of the res judicata issue. 

In Semin 1y Galleria, LLC v. Dulaney Valley Improvement Ass 'n, Inc., 192 Md. App . 

. 
719 (2010), thi Court considered the question of "[w]hether an administrative agency's 

determination o! the applicability of the doctrine of res judicata should be assessed pursuant 

8 Sprint' brief evidently concedes as much, by correctly stating: "Although the Board 
analyzed the a endment of BCZR § 426.6 in its written opinion, its[] decision granting 
Baltimote Cou ty's Motion to Dismiss was based upon the application of the doctrine of res 
judicata." App llants' Br. at 17. 
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to the substantia evidence standard of review[.]" Id. at 722. The Semina,JJ case concerned 

the preclusive ffect of the denial of a petition for special hearing (and alternatively for 

variances) on a ubsequent petition to legitimize the same use on the same property. The 

appellant conte ded that an administrative ruling on res judicata was "a mixed question of 

law and fact" th t required review for reasonableness under the substantial evidence test. 

Id at 734. 

Our opi ion recognized that the default standard of review of an administrative 

agency's decisi n is narrow and highly deferential. Id. at 733. Nevertheless, we held that 

the issue ofwhefher res judicata barred the second special hearing petition was a question 

oflaw and that ii was appropriate to conduct a plenary, de novo review of the Board's legal 

conclusion on thl tissue. Id at 734. In doing so, we also "reject[ ed] the appellant'S implied 

assertion that th agency was required to resolve any disputed factual issue in th[ e] case in 

order to deterini e whether the doctrine of re~ judicata was applicable." Id. at 722-23. 

Accordin ly, we will consider de nova the following questions, which we consolidate 

I. Di the Board err in dismissing Sprint's appeal from the denial of 
Sp int's petition for special hearing as barred by res judicata? 

II. Is he circuit court's failure to issue a written decision reversible error 
pu suant to Md. Code (2012), § 4-405 of the Land Use A1ticle? 

As explai ed below, the answer to both questions is, no. Because we determine that 

the Board's lega conclusion was correct and also that the circuit court was not required to 
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issue a written pinion, it is unnecessary to remand to either body to receive additional 

evidence or top ·ovide more detailed reasoning. 

DISCUSSION 

I. 

A. Tie Doctrine of Res Judicata 

"[I]t is c1r stal clear that a final judgment of a circuit court affirming a decision of an 

administrative k ency ... is entitled to full preclusive effect." Esslinger v. Ba/timbre City, 

95 Md. App. 60 , 621 (1993); see also Stavely v. State Farm Mut. Auto. Ins. Co., 376 Md. 

108, 116 (2003) (holding that, under principles ofresjudicata, earlier agency determination 

that is affirmed lby Court of Special Appeals binds agency in later controversy between same 

parties). 
I 

d uninterrupted line of Maryland cases has established that a circuit court 

judgment affir ing a decision by a local zoning body will bar a subsequent attempt to 

relitigate the mai ter, where there is only a slight distinction in the form of the second action. 

See Fertitta v. rown, 252 Md. 594, 599 (1969) (prior determination that particular use of 

property violate zoning ordinance barred later action seeking declaratory relief to legitimize 

same use even i prior determination is unsound); Alvey v. Hedin, 243 Md. 334, 340 (1966) 

(appellants brinL from second attempt to allege mistake in original zoning of land even 

though appella ts were "attempting to get a different type of commercial classification than 

in the first ca~e"); Whittle v. Bel. of Zoning Appeals of Baltimore Cnty., 211 Md. 36, 48-49 
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(1956) (prior adverse mling on permit application ban-ed later permit application that 

attached additi o / a I conditions); Bense I v. Mayor & City Council of Baltimore, 203 Md. 5 06, 

508-17 (1954) ( · enial of permit for nonconforming use barred subsequent action seeking to 

enjoin City fro interfering with nonconforming use); Mayor & City Council of Baltimore 

v. Linthicum, 17 Md. 245, 249-50 (1936) ( denial of prior application to allow proposed use 

of lot disposed f questions in subsequent application based on different theory); see also 

Centwy!Condo Ass 'n, Inc. v. Plaza Condo. Joint Venture, 64 Md. App. I 07, 113-14 (1985) 

( earlier decisio governing use exceptions acted as res judicata in later case iiivolving 

building permit or same structure). 

Generall , the doctrine of res judicata precludes a party from raising a claim in a 

second litigatio "'if there is a final judgment in a previous litigation where the parties, the 

subject matter a d causes of action are identical or substantially identical as to issues actually 

litigated and as to those which could have or should have been raised in the previous 

litigation."' Co hran v. Griffith Energy Serv~., Inc., 426 Md. 134, 140 (2012) ( quoting R & 

D 200 J, LLC v. rce, 402 Md. 64 8, 663 (2 008)). Res judicata, or claim preclusion, uensure.s 

that courts do n t waste time adjudicating matters which have been decided or could have 

been decided ful y and fairly." Anne Arundel Cnty. Bd. of Educ. v. Norville, 390 Md. 93, 107 

(2005) (emphas's in original). For this reason, the final judgment in a prior litigation will 

bind the parties ven if a ruling in the original litigation is found later to be in error. Powell 

v. Breslin, 430 d. 52, 64-65 (2013). 

-17-



As the C , urt of Appeals has summarized, the doctrine of res judicata embodies tlu·ee 

elements: 

(1 1 the parties in the present litigation are the same or in privity 
w th the parties to the earlier litigation; (2) the claim presented 
in the current action is identical to that determined or that which 
c Id have been raised and determined in the prior litigation; 
a~d (3) there was a final judgment on the merits in the prior 
lit gation. . 

Rice, 402 Md. a 663. 

In this ca e, Sprint concedes that the first and third elements are present: the parties 

to its special he ring petition are substantially identical to the parties to the original action, 

which conclud d in a final judgment on the merits. Sprint argues only that the claim 

presented in its current action could not have been raised and determined in the prior 

litigation. 

B. le entity of Claims 

To deter , 1ine whether a case involves the same claims that were or could have been 

decided in earlier litigation, Maryland has ad?pted the "transaction: test," set forth in § 24 of 

the Restatemen (Second) of Judgments. See Kent Cnty. Bd. of Educ. v. Bilbrough, 309 Md. 

487, 499-500 q 987). "Under the transaction test, what factual grouping constitutes a 

'transaction' anb what groupings constitute a series of connected 'transactions' are to be 

determined 'prat matically, giving weight to such consi derati ans as whether facts are related 

in time, space, origin, or motivation, whether they form a convenient trial unit, and whether 

their treatment s a unit conforms to the parties' expectations or business understanding or 
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usage.'" Boyd . Bowen, 145 Md. App. 635, 656 (2002) (quoting Bilbrough, 309 Md. at 

4 9 8 ). U oder t.hi 

I 
approach, "if the two claims or theories are based upon the same set of facts 

and one would xpect them to be tried together ordinarily, then a party must bring them 

simultaneously. ' Norville, 3 90 Md. at 109. The modern view is that the dimensions of a 

claim are meas red in factual terms, "'regardless of the number of substantive theories, or 

variant forms o relief flowing from those theories, that may be available to the [litigant]; 

regardless ofth number of primary rights that may have been invaded; and regardless of the 

variations in the evidence needed to supp01t the theories or rights.'" Bilbrough, 309 Md. at 

497-98 (quotin Restatement (Second) of Judgments§ 24, cmt. a). 

Under th t approach, we must conclude that the claim raised in Sprint's 2012 petition 

for special hea 'ng ("[t]o confirm that an existing cellular tmver is in compliance with 

setback and all ther applicable zoning regulations") is substantially identical to a claim that 

could have been raised and determined in the earlier litigation. When Sprint came before the 

Board in 2002, print sought variances from the same setback regulations to permit retention 

of the same cell tower in the same location. The two petitions involve a single transaction: 

Sprint's attemp to secure permission from the local zoning bodies to retain a wireless 

telecommunicat ons tower on the property. 

Appellee in this case have pointed to rio Maiyland authority specifically holding that 

a property owne ·'s petition seeking to confirm compliance with zoning regulations involves 

the "same claim "for res judicata purposes, as an earlier petition seeking variances from the 
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same zonmg re . ulations. Nonetheiess, that holding is compelled by the reasoning under 

comparable circ nnstances in three cases: Jack v. Foster Branch Homeowners Ass 'n No. I, 

Inc., 53 Md. Ap . 325, 334 (1982), which reasoned that, under the transaction approach, a 

request for mod fication, reduction, or waiver of zoning regulations presents the same cause 

of action as an arlier petition for variance from the same zoning regulations; Esslinger, 95 

Md. App. at 618 which adopted the transaction approach and held that claims for declaratory 

relief to allow a onconforming use on a property presented the same claim as earlier zoning 

action seeking permit for the same use; and Seminary Galleria, 192 Md. App. at 741-42, 

which held that even though a property owner's second special hearing petition involved a 

different zonin regulation from the regulation involved in the first, both petitions involved 

the same claim or approval of the same use. 

In Jack, this Court considered the preclusive effect of a prior denial of a variance 

petition. The p ,operty owner in that case, Dr. Joseph Jack, operated a professional office at 

his residence, ut did not furnish the off-street parking spaces required by a local zoning 

ordinance. Jae , 53 Md. App. at 3 27. Jack's application for variances was ultimately denied 

in a judgment o a circuit court. Id. at 330. Ayear later, Jack attempted to legitimize the use 

of his property lu·ough a different provision of the local zoning ordinance, by applying for 

a modification, reduction, or waiver of the parking requirements. Id. 

On revi w of a circuit court's denial of the second application on grounds of res 

judicata, this C mt reasoned: 
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[I f the transactional analysis espoused by the American Law 
Inftitute is applied, Restatements (Second) of Judgments, § 24 
(l f 82), the appellees would prevail. Here, the "transactions" 
w uld be attempts to secure permission to operate with less than 
ei : ht off-street parking spaces, and would be the same in each 
pr ceeding. 

Jack, 53 Md. A p. at 334. Nevertheless, we noted that the tule for determining the identity 
r . 

; 

of claims was, t that time, the "same evidence" test. Id. (citing MPC, Inc. v. Kenny, 279 

Md. 29 (1977)). Because this Court reasoned that the evidence necessary to sustain the 

variance action, as not identical to the evidence necessary to suppott the second action, we 

held that res jud cata did not bar Jack's claims. Id. at 334-36. 

A few ye rs later, however, the Court of Appeals endorsed the transactional approach 

when it decided ilbrough. In adopting § 24 of the Restatement (Second) of Judgments, the 

Court expressed concern that "sole reliance on the same evidence or required evidence 

analysis to deter ine if the same claim is involved in two actions may improperly narrow the 

scope of a 'clai ' in the preclusion context." Id. at 494. 

Accordin ly, the analysis evolved when this Coutt decided Esslinger. The property 

owner in that ca e, Donald Esslinger installed a free-standing satellite dish on his property. 

Esslinger, 95 Ml. App. at 610. The City's Zoning Board denied three separate applications 

for a special ;xc ption to permit him to erect or retain the satellite dish. The denial of the 

first application was ultimately affirmed by a circuit comt, and the denial of the last 

application was ltimately affirmed by this Court. Id. at 610-12. Later, Esslinger instituted 

an action pursua t to 42 U.S.C. § 1983, in which he alleged that the City's refusal to allow 
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him to erect and maintain a satellite receiving dish violated various constitutional rights. Id. 

at 613-14. 

Much likte the property owner in Jack, Esslinger argued that res judicata did ~ot apply 

to the second ac ion under the "same evidence" test. On review, however, we rejected that 

position, becaus the Court of Appeals had since approved of the transactional approach. See 

Esslinger, 95 d. App. at 617 (citing Bilbrough, 309 Md. at 494, 498). We explained: 

U der the "transaction" approach, it is clear that the claim in the 
1 87 zoning case is identical t9 the present claim. Indeed, it is 
u disputed that both arise from precisely the same transaction, 
i . . , Esslingees attempt to place a free-standing satellite dish on 
h!' property. The facts of the two actions are thus related in 
" ace, origin and motivation." Both involve Esslinger's 
re uest for and the Zoning Board's denial of a conditional use 
p rmit to allow the same satellite dish on the same property. 
Tt e only difference between the 1987 zoning action and the 
1 92 civil rights action is that the latter protests a 1989 Zoning 
B ard decision not to grant Esslinger a conditional use permit so 
that he could erect the dish and the former involved a 1986 
Z ning Board decision not to grant Esslinger a conditional use 
p1rmit so that he could retain the same dish. Maryland courts 

j
ve long recognized that such small differences in the posture 
the zoning request do not prevent application of res judicata. . 

Esslinger, 95 d. App. at 618-19 (footnote omitted). 

Accordi1gl y, we held that res judicata barred Esslinger' s claims for declaratory and 

injunctive relie , because he could have asserted those claims as the basis for overturning the 

original zoning decision. Id. at 620-24. 

This Co 1t fmther explained that "(b]oth § 24 of the Restatement and the Comt of 

Appeals in app oving the transactional test ... make it clear that ' [ ~]quating claim with 
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transaction' is 'justified only when the patiies have ample procedural means for fully 

developing the · ntire transaction in the one action going to the merits to which the plaintiff 

is ordinarily co fined."' Id. at 619 (quoting Bilbrough, 309 Md. at 499). We reasoned that 

Esslinger could have obtained declaratory and injunctive relief from the circuit court in the 

earlier litigation, but that he could not have joined a claim for monetary damages to a petition 

for judicial re iew of the original zoning actions. Esslinger, 95 Md. App . at 623-24. 

"Accordingly, a though Esslinger' s claims for injunctive and declaratory relief [were] barred 

by res judicata, his claims for damages [were] not barred by res judicata since the latter 

could not have een asserted in the circuit court action reviewing the initial zoning case." 

Id. at 624. 

In the in tant case, the claim raised in Sprint's petition is not a claim for monetary 

relief, but one fi r relief of a declaratory nature. See Anflverpen v. Baltimore Cnty., 163 Md. 

App. 194, 200 2005) ("[a] request for special hearing is, in legal effect, a request for a 

declaratmy jlldf inent"). Under the reasoning of Esslinger, Sprint possessed sufficient 

procedural mea s to pursue a declaratory remedy when the circuit court reviewed the earlier 

zoning decision Thus, res judicata bars the attempt to seek declaratory relief upon the same 

legal theory tha a party could have asserted during a circuit comt' s review of a prior zoning 

case. See Ess/i ger, 95 Md. App. at 624. 

This Cbt rt's more recent opinion in Semina,y Galleria fortifies the conclusion that 

the claims raise in Sprint's two petitions are identical for the purposes of res judicata. In 
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that case, the property owner, Seminmy, created 14 new parking spaces in a residentially-

zoned portion o its property, without obtaining a permit. Seminmy Galleria, 192 Md. App. 

at 723. Semirta then sought retroactive approval of the construction of the parking spaces, 

by filing a petiti n for special hearing and alternatively for a variance. Id. at 724. The Board 

of Appeals enter d a final order denying the first request, and then Seminaty filed a slightly 

different petitio . Id. at 726-27. Seminmy attempted to differentiate the new petition by 

introducing a ne legal theory: that another section of the BCZR actually required Seminary 

to furnish the ditional parking and that Seminaty should be allowed to meet those 

minimum parkin requirements to the extent possible. Id. at 727. The Board of Appeals held 

that Seminaiy w . snot precluded from bringing the second petition, and then it approved the 

parking plan. Ii at 729-30. 

, this Court disagreed with that decision and held that Seminaiy was 

precluded from r ising the claim in its second petition. We first concluded that the Board's 

final order in th first petition was entitled to preclusive effect, noting that "[t]he issue of 

whether the 1: pJI rking spaces could remain was actually litigated" in the first litigation, and 

"[t]he ruling wa necessa1y to - indeed, the essence of - the Board's decision" in the first 

case. Id. at 736. espite the slight distinctions in Seminary's two requests, we reasoned that, 

"[i]n both cases, Seminary's request for relief was the retroactive approval of the same 14 

spaces it had co structed in the [residential] zone." Id. at 741. The dispositive issue was 

that, "[ w ]ith reas nab le diligence, Semina1y could have discovered and asserted in support 
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of the original [] filing', the same evidence and legal theory that it raised in its later filing. 

Id. at 741-42. I other words, "Seminary's failure to accurately and contemporaneously 

survey the Galle ·ia in connection with its first application to approve the additiondl spaces 

[was] not areas n to consider a second application seeking the same relief.'' Id. at 742.9 

Sprint no etheless contends that res judicata is inapplicable here. In support of that 

position, Sprint advances a number of overlapping arguments that fall into two general 

categories: (1) hat, as a factual matter, the 2002 amendment to the applicable zoning 

regulations was ot considered at the time of the earlier variance proceedings; and (2) that, 

as a legal mattl Sprint could not have asserted its current theory to obtain relief at the 

earlier proceedT gs. Sprint's first argument involves an erroneous characterization of the 

record; the secor d argument involves an erroneous interpretation of the law. 

C. Pi ior Consideration of the Amended Re ulation 

During print's original variance action, the Zoning Commissioner, the Baltimore 

·, 
County Board o Appeals, the Circuit Comt for Baltimore County, and the Comt of Special 

Appeals (in ad ition to each of the pa!ties, including Sprint) all independently agreed that 

9 The sel inwy Comt did not expressly appl; either the "same evidence" test or the 
transactional a~proach. See Seminary Galleria, 192 Md. App. at 741. Instead, the Court 
focused on the vailability of the evidence an~ legal theory during the earlier litigation. The 
Court reasoned that the result was controlled by prior case law that precludes successive 
zoning applica ions as a general matter in the absence of any substantial change in 
circumstances. See id. at 740 (citing Alvey v. Hedin, 243 Md. 334 (1966); Chatham C01p. 
v. Beltram, 243 Md. 138 (1966); Woodlawn Area Citizens Ass 'n v. Bd. ofCnty. Comm 'rs for 
Prince Georges Cnty., 241 Md. 187 (1966)). 
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the placement f the tower violated the existing zoning regulations. Each of these prior 

decisions "hing don the presumption" (Appellants' Br. at 5) that the BCZRrequired that the 

' 
tower be set bac 200 feet from each of the three property lines to the north, west, and south. 

Sprint now posi s that, under its new interpretation of the 2002 amendment, this presumption 

must have been mistaken. 

I 

The fouJ dation of Sprint's position is Sprint's contention that "it is apparent that the 

Board of Appea s, the Circuit Court, and the Court of Special Appeals each failed to consider 

the impact oft [ e] change in the Jaw" that allegedly resulted from the 2002 amendment. 

Appellants' Br at 9-10. Sprint suggests that those prior administrative and judicial 

determinations were reviewed under the language of the earlier, 1998 regulation that 

predated the 20 1 2 amendment: "Given the absence of any specific language stating, 'the law 

has been amen ed since this case was instituted~ or 'Bill 17-02 has been enacted'; it is 

apparent that th s amendment to the Jaw (and most importantly, its impact. on this case) was 

never consider d by any of the administrative and judicial bodies that considered Sprint's 

variance petition in Back River!." Appellants' Br. at 10. . 

This the I ,y of the record is fundamental to Sprint's appeal. His also incorrect. 

To illustrate how and why Sprint's theory is incorrect, some facts bear repeating. At 

the 2001 heari g before the Zoning Commissioner, Sprint originally requested variances 

under the zoni g regulations that had been enacted by the 1998 bill. In particular, Sprint 

requested varia ces from § 4 26 .6 .A.3, which had required that, "if die [ commercially-zoned] 
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property adjoin a residential zone, the tower shall be set back at least 200 feet from the 

residential zone line,,; and a variance from § 426.6.A.4, which had required "a structure 

housing equipm nt for a tower shall meet the minimum setback requirements from any other 

While a appeal was pending before the Board of Appeals, Baltimore County 

amended § 426 6.A.4. The amendment, which took effect on May 5, 2002, re;.codified 

former subsecti ns A. I, A.2., and A.3 into a single standard in a new subsection A. I: "A 

tower shall be Sr back at least 200 feet from any other owner's residential property line." 

The amendmen also renumbered former subsection A.4 ( concerning setbacks from the 

equipment stru tures supporting a tower) as current subsection A.2. 

After th effective date of the 2002 amendment, Sprint relocated the proposed tower 

site an addition 1 60 feet from the western property line. Subsequently, Sprint submitted a 

memorandum t the Board of Appeals that included its revised variance requests. The ve1y 

first page of Spr nt's 2002 memorandum explained: "the Baltimore County Council adopted 

Bill 17-2002 w ich revised BCZR § 426 such that the references within BCZR § 426.6.A for 

setbacks, whicl are the subject of Sprint's Petition for Variance, have been re-numbered." 

In the same me orandum, Sprint notified the Board of its requested variances from sub­

sections A. I aJ A.2, for reduced setbacks to the neighboring property lines, "in light of the 

revisions to B ZR § 426 pursuant to Bill 17-2002[.]" In other words, in Sprint's 
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· memorandum t , the Board of Appeals, Sprint presumed that the 2002 amendments governed 

the appeal. 

On Sept mber 25, 2002, more than four months after the effective date of the 2002 

amendment, !~! Board of Appeal~ conducted a hearing to conside~ Sprint's revised variance 

requests. Dun g the admm1strat1ve appeal, the Board was required to apply the updated 

regulations. Sel_ Scrimgeour v. Fox Harbor, LLC, 410 Md. 230, 240-41 (2009); { ayton v. 

Howard Cnty. h d. of Appeals, 399 Md. 36, 38 (2007) (re-affirming that, under the rule 

established by orktown Corp. v. Powell, 237 Md. 121 (1964); a "legislated change of 

pertinent law, hich occurr[ ed] during the ongoing litigation of a land use or zoning case, 

generally, shall be retrospectively applied"). 10 

The text of the Board's 2003 opinion,' in which the Board rejected Sprint's variance 

request, confin s that the Board considered the setback regulation as it had been amended 

and renumbere i in 2002. The Board specifically noted that Sprint had originally requested 

variances unde · subsections A.3 and A.4, but that Sprint itself later revised its plan and 

requested varia ces under the renumbered subsections A.I and A.2. The Board's opinion 

includes no re rences to the term "residential zone line," from the 1998 version of the 

regulation. Inst ad, employing the language of the 2002 amendment, the Board referred only 

10 The J'ji·kdale rule, which "provides for the retrospective. application of changes to 
statutes that it act land use issues made dt~ring the course of litigation in land use and 
zoning cases'' ( ee Layton, 399 Md. at 51), affects not only the Board of Appeals, but also 
the circuit cour and the appellate comts. See id. at 69. 
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to the required 00-foot setbacks from each "property line" to the north, west, and south. In 

short, the Board did exactly what it was required to do in 2002: it evaluated Sprint's revised 

variance requests with reference to the setback requirements of the zoning regulation in 

effect at the tim - the 2002 amendments. 11 

In Sprint s 2003 petition for judicial review, Sprint also informed the circuit court of 

the 2002 amenc nent, and Sprint quoted in full the updated sub-sections 426.6.A.1 and A.2, 

under the headi g "Applicable Zoning Regulations.'' Similarly, in Sprint's 2004 appellate 

brief in its uns 1ccessful appeal to the Court of Special Appeals, Sprint again stated its 

requests for var ances from subsections A.1 and A.2 "in light of the revisions ofBCZR § 426 

pursuant to Bill 17-2002[.]" The appendix to Sprint's brief even included the foll text of the 

regulation, exp essly as amended by "Bill No. 17-2002." 
. . 

This Co rt's unreported opinion, authored by Judge Adkins, accurately cited the 

number of the s bsection at issue. Sprint PCS, slip op. at 8 ( citing "BCZR 426.6.A. l ," and 

explaining that, in contrast to the factors considered for standard setbacks under the BCZR, 

"a wireless tele ommunications tower on such a site must satisfy a greater setback - at least 

11 In an 1jnconvincing exercise in sophistry, Sprint now contends that the Board's use 
of the phrase "~roperty line" reveals that the Board actually must have been considering the 
location of the ]'residential zone line" under t~e pre-2002 legislation. Sprint theorizes that 
Zoning Comtnr sioner had (imprecisely) referred to a "property line" in describing the 
setback require from the "residential zoning line" under the pre-2002 requirements. Sprint 
then theorizes that, in referring to the "property line," the Board of Appeals was not 
employing the anguage of the 2002 amendment (which refers to the "residential property 
line"), but was lf plicating the Zoning Commis~ioner's erroneous formulation of the pre·2002 
legislation. W reject Sprint's convoluted argument. 
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200 feet from ny residential boundary"). Later, the opinion even quoted the amended 

language: "The ML zone permits cellular towers by right, subject to a 200 foot setback 

requirement 'from any other owner's residential property line.' BCZR § 426.6(A)(l)." 

Sprint PCS, slid op. at 31. 12 . 

Contrm to Sprint's contentions, the reality is that, during the Back River I 

proceedings fro n 2002 through 2005, the Board and the reviewing courts considered only 

the setback req irements of the amended regulation. The term "residential zoning line" from 

the repealed ve ·sion ofBCZR § 426.6.A.3 was absolutely inconsequential in the variance 

review proceed ngs from 2002 to 2005. The obvious reason why the Board and the courts 

found it unnece sary to extensively discuss "the impact of this change in law" (Appellants' 

Br. at 9-10) wa that the law did not change during the course of those proceedings. There 

was no mistake or oversight here (at least none by the reviewing bodies). 

Sprint u successfully attempts to draw an analogy between this case and Gertz v. Anne 

Arundel Coun , 339 Md. 261 (1995). In that case, the Comt of Appeals held that an adverse 

12 In its L emorandum to the Board of Appeals in Back River 11, Sprint incorrectly 
asserted that t~j;~ Court failed to cite the language of the 2002 regulation. In the same 
memorandum, , print argued that this Court "mistakenly described the setback requirements 
as they existed nder the law then in effoct." Sprint now admits that this Court's opinion 
quoted the corr ct regulation. Nonetheless, Sprint goes on to misquote this Comt's earlier 
opinion, altedn and re-ordering the Court's words in a thoroughly unpersuasive effort to 
establish that tl is Court was actually applying the pre-2002 requirements. Appellants' Br. 
at 10 n.6. Any ne with an elementary ability to read the English language could determine 
that this Court' earlier opinion proceeded on the supposition that the 2002 amendments, and 
not the earlier t e legislation, governed the o~tcome of the case. 
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judgment again1t Anne Arundel County in an earlier contempt action involving the County 

and a property wner did not bar the County from proceeding in a later injunctive action 

against the pl'op rty owner, where the secon_d action was based on an emergency ordinance 

passed after the first case. Id. at 270. The Court explained that the rule of res judicata did 

not apply: "W n the contempt action was litigated, the County had no right to proceed 

against Gertz ul der the Ordinance because it had not yet been enacted." Id. In the instant 

case, by contra t, Sprint had every right to raise claims based on the regulation that took 

effect several months before the de novo hearing. More precisely, from 2002 through 2005, 

. Sprint did in fa t bring a claim based on the amended regulation. 

In sum, . print alleges that each of the administrative and judicial bodies that denied 

its variance pe ition in 2003, 2004, and 2005 erroneously "applied the old law when 

analyzing the v riance issue." Appellants' Br. at 11. Sprint stakes out that position even 

though Sprint h d revised its variance request to reflect the current law, even though Sprint 

informed each r viewing body of the 2002 amendment while contending that variances were 

needed, even th ugh none of the written opinions applied the repealed subsection 426.6.A.3, 

even though no e of those opinions used the term "residential zone line" or other language 

from that repeal d sub-section, even though the Board and this Court both cited the amended 

subsection 426 .. A.I, and even though the Board and this Comt employed the language of 

the 2002 amen ment in referring to the required 200-foot setbacks from the three adjacent 

"property lines., Sprint's argument is, unarguably, incorrect. 
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In the mi st of making its res judicata determination in this case, the Board of Appeals 

accepted at fac value Sprint's suggestion that the applicable regulation had changed after 

the 2002 proceel ings. Nonetheless, the Board expressly rejected Sprint's argument that the 

2002 amendme , t significantly changed the setback requirements as applied to the property. 

The Board concluded that the distinction between the two versions of the regulation was "not 

relevant becausl the tower is not set back 200' from either the RC 20 'zone line' or the 

'property line' fthe adjacent parcel." The Board added: "even if the new version of the law 

were to be deemed slightly changed, its current terminology still bars [Sprint] from its present 

Ordinari y, a degree of deference should be accorded to an administrative agency's 

interpretation a , d application of the statute that it is tasked with administering. See Bd of 

Physician Qual'ty Assurance v. Banks, 354 Md. 59, 68-69 (1999). Specifically, the Court 

of Appeals has recognized that the Baltimoi·e County Board of Appeals has considerable 

expertise in inte preting the BCZR. Marzullo v .. Kahl, 366 Md. 158, 173 & n.11 (2001); see 

id. at 173-74 (h lding that Court of Special Appeals e1Ted by failing to give proper deference 

to Board's pre urned expe1tise in construing the BCZR). For this reason, the Office of 

People's Couns 1 argues that this Court should uphold the Board's decision by deferring to 

the Board's int .rpretation of the BCZR amendment. On the other hand, Sprint asse11s that 

the Board's int rpretation of the regulations deserves no deference and, in any event, that a 
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remand is nee ed to alJow the Board to re-analyze "the question of whether the phrase 

'residential pt·o erty line' amounts to a material change" in law. Appellants' Br. at 31. 

The ans er to both parties is that there was no change in the applicable law between 

the 2002 revie\ proceedings and the current action. It was unnecessary for the Board to 

~ . 
analyze the d1f rence between the 1998 language and the 2002 language, because .the 1998 

language was n ver an issue in the prior administrative and judicial appeals. Accordingly, 

there is no reas n to defer to the Board's answer to a legal question that should not have been 

considered, no , any reason to remand to allow the Board to provide a more detailed 

explanation on his inconsequential issue. 

D. ailability of Sprint's New Le~al Theory at Earlier Proceedings 
I . 

The applicable law has not changed since the Board of Appeals reviewed Sprint's 

revised varianc requests in 2002. Some time in the past decade, however, Sprint retained 

a new attorney nd developed a new theory of that regulation. Sprint now contends that it 

could not have presented this argument to the Board in Back River I. Before analyzing 

whether Sprint could have asserted this claim in the earlier proceeding, it is necessary to 

describe, briefl , Sprint's current theory. 

In 2002, the proposed site of the tower was within 200 feet of each of the property 

lines to the nor h, west, and south. These three property lines coincided with the zoning 

lines, which di ided the commercially-zoned (M.L.) land from the adjoining residentially-

zoned (R.C. 20 land. The 2002 amendment revised the language of the applicable setback 
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requirements fr m "the tower shall be set back at least 200 feet from the residential zone 

line" (former B ZR§ 426.6.A.3), to "[a] tower shall be set back at least 200 feet from any 

other owner's ri sidential property line." BCZR § 426.6.A.I. · 

Sprint c ntends that BCZR § 426.6.A.1, under its plain 1neaning, incorporates a 

"residential use ·equirement." Sprint argues: "The clear purpose of the amended regulation 

was to keep ce 1 towers away from dwellings. A 200 foot setback is required only when 

property witlii 200 feet of a tower is owned by another and has a dwelling thereon." 

Appellants' Br. at 14. Under this interpretation, the regulation does not require that a tower 

be set back any distance from an adjoining residentially-zoned property, as long as no one 

currently reside in a dwelling on that property. 13 

Sprint ft rther asserts that, at the time of the review of its variance petition, the 

neighboring R. . 20 properties to the north and west were vacant,. but the prope1;ty to the 

south was impr ved with a dwelling. In addition, Sprint proffered to the Board of Appeals 

in Back River I that, if it had been permitted.to adduce evidence, its witnesses would have 

' 
testified that th dwelling no longer stands on the propetiy to the south. The Board took no 

testimony and ade no factual findings on this disputed fact. Because the Board purported 

13 Sprint r as drawn our attention to a pair of administrative decisions issued by the 
Deputy Zoning Commissioner for Baltimore County, which Sprint argues supp011 its 
interpretation .o1BCZR § 426.6.A. l. One decision was expressly limited to the facts of the 
subject p1;opeit)[, while the other decision involved split-zoned property. Even if these 
decisions were ndistinguishable, we would see no reason why the Board of Appeals, let 
alone this Court would be bound to follow them. 
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to dismiss an a peal after considering only legal issues, we shall assume, arguendo, that 

Sprint made ac · urate representations to the Board about the existence of the house on the 

southern prope . See Antwerpen, 163 Md. App. at 203 (explaining that, where Board of 

Appeals ruled o ly on motion to dismiss and did not take evidence, this Court would assume 

that appellant's proffer to Board was correct). 

Moreov r, we shall take no position here on the correctness or incorrectness of 

Sprint's intel'pr tation of BCZR § 426.6.A.1. The only relevant issue for our analysis is 

whether Sprint ould have made the legal argument during the earlier proceeding. Under 

Sprint's theo1y, there was only one adjacent "residential property line" in 2002, the property 

line south ofth tower. No setbacks would have been required from the property lines of the 

unimproved, re identially-zoned properties to the north and west of the tower. Thus, through 

only an ordina1 degree of diligence (indeed, simply by examining the regulation and the site 

plan), Sprint co Id have realized that, under what Sprint now calls the "plain meaning" of 

the regulation, o of the requested variances would no longer be needed. Because the 

property itself as approximately 223 feet wide, Sprint could have revised its proposal by 

relocating the wer more than 200 feet north of the southern residential property line. 

Finally, Sprint ould have argued before the Board that, as an alternative to variance relief, 

the Board sho Id determine that no setbacks were required from the adjacent, vacant, 
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These t o procedural means (revising the variance requests in light of the amended 

regulations arid asking the Board to determine that variances were not legally necessary under 

the regulations) were not only available to Sprint. Sprint actually employed both mechanisms 

after the effecti e date of the amendment. When Sprint submitted its 2002 memorandum to 

the Board, Sprint revised its variance requests "in light of the revisions to BCZR § 426 

pursuant to Bill 17-2002." At the same time, Sprint also argued that "setback variances for 

the equipment cabinets [were] not legally necessary since they [did] not qualify as 

'structures' ... as that term is defined by the BCZR." There is no merit to Sprint's 

contention that "treating the facts as separate trial units would not [sic] conform to the party's 

expectations be , a use [Sprint's] rights under the new law could not have been litigated in the 

initial action." ppellants' Br. at 24. 

Sprint ar ues here that it did not possess the procedural means to change its theory in 

the context of de novo review of the variance petition. Sprint submits: "Although the 

Board's hearin was a de novo proceeding, the new theory (special hearing) could not have 

been considere because of the relief sought (variance) in the case then at issue." 

Appellants' Br. rt 22. Sprint further argues that the transac;ion approach cannot be applied 

to this case, because (Sprint claims) it lacked the means to obtain relief during review of the 

variance petitio . Appellants' Br. at 18~19. 

In makin these arguments, Sprint conflates the relief reqtiested with a particular 

process to obthi that relief. The specific remedy requested in Sprint's 2012 petition was not 
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the hearing its If, but official confirmation that certain setbacks were not required from 

adjacent, unimp oved properties. If Sprint believed that the language of the 2002 amendment 

somehow eliini ated some of the setback requirements from adjacent properties, Sprint could 

have and shoul have presented those arguments in the earlier proceeding so that the Board 

could have reso ved all issues in a single piece of litigation. 14 

Sprint at empts to place the issue under a technical lens rather than a pragmatic one, 

by contending: 'Petitioners could not have been permitted to introduce a new petition for 

special hearing when only a petition for variance was under consideration during the 

appellate probe dings at the Board." Appellants' Br. at 22-23. Sprint attempts to distinguish 

., 
Cassidy v. Cn . Bel. of Appeals of Baltimore Cnty., 218 Md. 418 (1958). In Cassidy, the 

Court of Appea s rejected an appellant's argument that the County Board of Appeals lacked 

jurisdiction to grant a special exception to a prope1ty owner because the public notice had 

mentioned only reclassification of the property. Id. at 421-25. The Court reasoned that, 

despite differen standards of proof in the two petitions, the actual notice to the public 

substantially co nplied with the requirements, because the method of notice for both types 

14 There lare many possible reasons why Sprint did not make such an argument. 
Perhaps the interpretation did not occur to Sprint's attorneys at the time, or perhaps the 
attorneys consi1ered that interpretation to be untenable. Perhaps they saw no benefit in 
moving back the boundaries of the unoccupied residential properties on the n01th and the 
west, because rint had already constructed the tower, at its own risk, 75 feet from the 
(then-occupied) residential property to the south. Whatever Sprint's reasons for declining 
to present this t eory at the time, those restrictions were self-created, and not imposed by the 
agencies or the ourts. 
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of petition was i entical, and because the notice clearly apprised the public of the character 

of the propo~ed action. Id at 424-25. 15 

Sprint ar : ues that Cassidy should be distinguished. Sprint contends that the only way 

to confirm whe her or not the BCZR required setbacks from unimproved propelties was 

through a petiti n for special hearing, but that additional public notice would hhve been 

required before granting that relief. But even assuming that additional notice would have 

been required r Sprint to introduce its theory, such an obstacle was purely tempora1y. 

Given the four L onths that elapsed between the effective date of the amendment in May 

2002 and the B! ard's de novo hearing, Sprint had ample time to cure any defective notice. 

At most, the Bo- rd would have been required to post additional notice on the property and 

to publish notic in two newspapers of general circulation for 15 days before hearing the 

matter. See BC R § 500.7. 

Neither he· Baltimore County Zoning Regulations nor the Rules of Practice and 

Procedure issue by the Baltimore County Board of Appeals outline a specific procedure for 

amending a peti ion at the Board level. If Sprint had argued that the 2002 zoning amendment 

drastically chan ed the nature of the setback requirements at issue in the case, then the Board 

. 15 Althi>J gh Sprint mentioned the issue of public notice in a sing! e page o fits appellate 
brief, almost al1 of the substance of Sprint's argument on this issue was first presented in a 
12-page sectio~ of a reply brief. This Court has no obligation to address the additional 
arguments that ~iWere not presented in the original brief. See, e.g., Chang v. Brethren Mut. 
Ins. Co., 168 M . App. 534, 550 n.7 (2006); see alsoMayv. Air &Liquid Systems C01p., 219 
Md. App. 424, 40 & n.12 (2014). · 
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could have sele ted an appropriate course of action: dismissing the case without prejudice 

to allow a neW r tition to be filed, remanding the case back to the Zoning Commissioner, 

stayin~ th~ appr l to allow th.e Zoni.ng Con\missioner to con~uct a special hearing before 

consohdatmg th appeal, or simply tSsumg notice and resolvmg the matter at the de novo 

hearing. We do ot speculate as to which procedure would have been most appropriate. At 

most, a few ad itional steps would have been required before the exact remedy could be 

granted. 16 

In sum, t e time to present Sprint's theory that the BCZR required no setbacks from 

the vacant, adj a ent properties was during the 2002 litigation, not in the separate, multi-year 

litigation that S~rint commenced in 2012. It cannot be disputed that both of Sprint's claims 

seeking approvJt for the cell tower were so closely related in space, origin, and motivation 

that the claims r. / rmed a convenient trial unit. See &slinger, 9 5 Md. App. at 618. Therefore, 

Sprint is prechr ed from bringing substantially the same claim that the Board and the 

reviewing court · could have resolved in the earlier litigation, if only Sprint had presented its 

argument at tha time. See Seminary Galleria, 192 Md. App. at 741-42 (holding that res 

judicata barred .pecial hearing petition, because "[w]ith reasonable diligence, [petitioner] 

16 As exp ained previously, in Esslinger, 95 Md. App. at 623-24, this Court held that 
res judicata bars a litigant from raising claims for declaratory relief based upon legal theories 
that he or she c~uld have asserted in a prior judicial review of an administrative decision. 
Esslinger focusl d on the circuit court's power to grant that particular remedy, rather than the 
Board's power. Thus, even if the Board in 2002 could not have granted special hearing 
relief, the circui court could have granted equivalent declaratory relief in 2003. 
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could have disc vered and asserted in support of the original [] filing its current argument"); 

see also Alvey, 2 3 Md. at 340 (res judicata barred second rezoning application "because any 

of the testimony relied upon in the [second] case as to this question could and should have 

been presented T the first case"); Whittle, 211 Md. at 49 ( res judi cata barred second rezoning 

application bee use "all the information which could have been produced should have been 

produced [in the first case] and the second case cannot be decided on testimony whi[c]h 

might have bee introduced in the first case"); Linthicum, 170 Md. at 249 (holding that prior 

judgment regar ing proposed use of property "dispose[ d] of all questions [] presented [in 

second case], fo they were all involved in the general question of exclusion of use, whether 

they were actua ly raised or not"). 

II. 

A. Is nance of Written O Circuit Court 

Sprint's mal contention is that the circuit court erred when it affirmed the decision 

of the Board of Appeals without issuing a written opinion. Sprint directs our attention to 

§ 4-AOS(a) ofth Land Use Article, which mandates that a circuit court must "file a written 

order and opini In embodying the reasons for its decision" after conducting judicial review 

of certain zoni g decisions by a board of appeals. Sprint further argues that the circuit 

court's order fa'led to include its reasons, and thus that the case should be remanded with 

instructions tha the circuit court issue a separate opinion. 
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These co tentions are misguided. As the Office of People's Counsel c01Tectly points 

out, the provisio cited by Sprint is inapplicable to this case. Baltimore County is a chalier 

county that has • dopted home rule under Article XI-A of the Maryland Constitution. See, 

e.g., Hope v. Ba timore Cnty., 288 Md. 656, 659-60 (1980); see also Falls Rd. Cmty. Ass 'n, 

Inc. v. Baltimor Cnty., 437 Md. 115, 136, 141 n.28 (2014). Section 4-405(a) of the Land 

Use Article id c dified within a division that expressly does not apply to zoning matters in 

charter counties See Md. Code (2012), § 1-401(a) of the Land Use Aiticle. 17 

Judicial ,eview over zoning cases in a charter county is governed by the Express 

Powers Act, cur ently codified in Title 10 of the Local Government Article. Under that Act, 

each chatter cou ty is authorized to establish a board of appeals with jurisdiction over zoning 

exception cases nd other matters. See Md. Code (2013 Rep 1. Vol.), Local Government Ati., 

§ 10-305(a)~(b). In such cases, the county board of appeals is required to file an opinion that 

must include fa tual findings and the grounds for the decision. Id. § 10-305(c). There is no 

d. I . h I . . . . t . . h . correspon mg ·eqmrement t at t 1e c1rcurt court issue its own separa e opm10n w en 

reviewing a de ision by a board of appeals. See id. § 10-305( d). 

In additi , n, § 10-324(a) of the Local GovernmentAtticle empowers a charter county 

to enact local I ws providing for the right to seek review in the circuit court of any other 

17 Sectio 1-401 of the Land Use Attic le is titled "Charter counties; limited application 
of division.'' S bsection (a) reads: "General limited application. Except as provided in this 
section, this di ision does not apply to charter counties." Subsection (b) lists a number of 
exceptions (i.e. certain provisions that do apply to charter counties), but that list does not 
include § 4-405. 
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matter arising u der local zoning laws. Section 604 of the Baltimore County Charter grants 

parties a right to obtain judicial review of decisions of the board of appeals by appealing to 

the circuit cour . These provisions include. no requirement that the circuit court file a 

separate opinio when reviewing zoning cases. 

Sprint co nmenced the instant case by filing a petition for special exception and 

special hearing i 2008. The administrative law judge ultimately considered only the petition 

for special hearil g, and then Sprint appealed to the county board of appeals and to tl~e circuit 

court. Neither · 10-305 nor § 10-324 of the Local Government Article requires that the 

circuit court mu t embody its reasons in a written opinion. Thus, the circuit court's order 

affirming the d cision of the board of appeals was not deficient. Sprint's request for a 

remand to the ci ·cuit court has no statutory basis. 

CONCLUSION 

For th~ Jr asons stated in this opinion., we affirm the judgment of the circuit court, 

which affirmed he decision of the Board of Appeals. Our ruling is based upon a de novo 

legal conclusio that, even if Sprint's factual proffers to the Board were accurate and even 

if Sprint's inter retation of the zoning regulations were correct, resjudicata would still bar 
I 

Sprint's present claim. Accordingly, there is no reason to remand for further proceedings to 

resolve any rem ining factual or legal dispute. See Semina,y Galleria, 192 Md. App. at 723, 

7 42 ( affirming a'i'cuit court's judgment reversing Board's zoning decision on grounds of res 
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judicata, witho t remand); Antwerpen, 163 Md. App . at 203-04, 210 (affirming circuit 

comt's judgme t affirming Board's decision on purely legal grounds, without remand). 
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JUDGMENT OF THE CJRCUIT 
COURT FOR BALTIMORE COUNTY 
AFFIRMED. COSTS TO BE PAID BY 
APPELLANT. 
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NOTICE OF APPEAL 

Dear Sir or M dam Clerk: 

Pursuant to Mf:1.fYland Rules 8-201 and 8-202, please enter this Notice of Appeal on the docket 

on behalf of , ack River, LLC and Sprint Nextel, by and through its attorneys, Lawrence E. 

Schmidt and mith, Gildea & Schmidt, LLC, in the Court of Special Appeals from the Circuit 

Court's Order entered January 17, 2014 denying Petitioner's Petition for Judicial Review and 

affirming the inion of the Baltimore County Board of Appeals dated April 19, 2013. A copy 

of the Circuit ourt's Order, Circuit Court docket and the Opinion of the Board of Appeals are 

attached heret 1 • 

Respectfully submitted, 

NCE E. SCHMIDT 
Smith, Gildea & Schmidt, LLC 
600 Washington A venue, Suite 200 
Towson, MD 21204 
(410) 821-0070 
Attorney for Back River, LLC and Sprint Nextel 
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Re: In the Matte~ of: Back River, LLC ·:... o o 
For the Judic~al Review of the Decision of the Board of Appeals of Baltimore County 
Case No. 03-C-13-4769 

Dear Ms. Ensor, 

Enclosed for filing in the above referenced matter please find one (1) original and two (2) 
copies of a Notice If Appeal. Please date stamp the copies and return the same to the courier. I 
have also enclosed check in the amount of $110.00 which covers the fee for this appeal. 

Please conta t me should you have any questions. 

Very truly yours,~---=-

<--~ ' 

LES/amf 
Enclosures 
cc: Adam Rose blatt, Esquire 

Carole DeMµio, Esquire 

Lawrence E. Schmidt 

Krysundra <f=annington, Board of Appeals of Baltimore County 
Back River, l-,LC 

Sprint Next 
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* * * * * * * * * * * 
ORDER 

Onj A 26, 2013, Petitioner filed a Petition for Judicial Review (Paper # 1000), and, on 

September 6, 2 113, Petitioner filed a Memorandum (Paper# 9000). On October 7, 2013, Respondent 

People's Co el for Baltimore County filed a Memorandum (Paper# 10000). On October 10, 2013, 
,· 

Respondent B timore County, Maryland filed a Memorandum (Paper # 11000). On October 24, 

2013, Petitione filed a Reply Memorandum (Paper# 10001). 

On Dec mber 16, 2013, the parties appeared before the Court for a hearing. All parties were 

represented by ounsel. After considering the relevant papers, and the arguments of counsel, it is this 

/ ()1ciay of Jan ary 2014, by the Circuit Court for Baltimore County, hereby: 

D, that Petitioner's Petition for Judicial Review (Paper# 1000) is DENIED; and it 

is further, 

D, that the Opinion of the Baltimore County Board of Appeals, dated April 19, 

2013, is AFF D. 

cc: 
Court file 

Lawrence E. s~hmidt, Esquire, Smith, Gilda & Schmidt, LLC, 600 Washington Avenue, Suite 200, 
Towson, Marylknd 21204 

Adam Rosenb att, Assistant County Attorney, Baltimore County Office of Law, 111 West 
Chesapeake A lenue, Suite 105, Towson, Maryland 2120 · 

Carole DeMill ,, Esquire, People's Counsel for Baltimore County, 105· West Chesapeake Avenue, 
Room 204, . . . ~St 

L, ENSOR, Clerk 

FILED JAN l 7 2014 
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PROCEEDINGS BEFORE THE ADMINISTRATIVE LA"5JU])GE 0 
AND THE BOARD OF APPEALS OF BALTIMORE COONTY 

HONORABLE THE JUDGE OF SAID COURT: 

d now comes the Board of Appeals of Baltimore County and, in answer to the Petition 

for Jud cial Review directed against it in this case, herewith transmits the record of proceedings 

had in he above-entitled matter, consisting of the original papers on file in the Department of 

Permit , Approvals and Inspections and the Board of Appeals of Baltimore County: 



In the M . tter of: Ba iver, LLC 
Board of jAppeals Ca o.: 08-531-SPHX 

2 

Circuit Court Civil Action No. 03-C-13-004769 

ENTRIES FROM THE DOCKET OF THE BOARD OF APPEALS AND 
DEPARTMENT OF PERMITS, APPROVALS AND INSPECTIONS 

OF BALTIMORE COUNTY 

No. 08- 31-SPHX 

May 9, 2008 

May 23 2008 

August 13, 2008 

August 20, 2008 

August 21, 2008 

March 0, 2012 

May 1 , 2012 

, , 2012 

, 2012 

July 2 , 2012 

Petition for Special Hearing to permit a non-density transfer filed by 
James R. Michal, Esquire on behalf of Back River, LLC. 

Petition for Special Exception to permit a tower at a height of 125' in a 
RC.20 zone filed by James R. Michal, Esquire on behalf of Back River, 
LLC. 

Certificate of Posting. 

Certificate of Publication. 

ZAC Comments. 

Deputy Zoning Commissioner convened for hearing. 

Interoffice Memorandum from Thomas Bostwick, Deputy Zoning 
Commissioner to file. 

Letter to W. Carl Richards, Jr., Supervisor of Zoning Review Office from 
Lawrence E. Schmidt, Esquire on behalf of Back River, LLC regarding the 
history of this matter. 

Amended Petition for Special Hearing to permit a non-density transfer and 
lot line adjustment between adjacent tracts of land; and to confirm that an 
existing cellular tower is in compliance with setback and all other 
applicable zoning regulations; and 

Entry of Appearance filed by People's Counsel for Baltimore County. 

Certificate of Publication in newspaper 

Certificate of Posting. 

ZAC Comments. 

Hearing held before Administrative Law Judge John E. Beverungen. 



In the M tter of: Ba iver, LLC 
Board of Appeals Ca o.: 08-531-SPHX 
Circuit Court Civil Action No. 03-C-13-004769 

Exhibit submitted at the hearing before the Administrative Law Judge: 

' etitioner's Exhibits No.: 
1 - Findings of Fact and Conclusions of Law issued by Zoning Commissioner in 

Case No 02-159-A dated 1/4/02 wherein the requested relief was granted 
with conditions. 

3 

2 - Opinion and Order of the Board of Appeals for Baltimore County in Case No. 
02-159-A dated 5/14/03 wherein the requested relief was denied. 

3 - Memorandum and Order of Court issued by Circuit Court for Baltimore 
County in Civil Action No. 03-C-03-008657 (Board of Appeals Case No: 
02-159-A) dated 2/5/04 wherein the decision of the Board of Appeals was 
affirmed. 

4 - Unreported Opinion of the Court of Special Appeals of Maryland Sprint PCS, 
et al v. Baltimore County, .IY!aryland dated 8/3/05 wherein the decision of 
the Circuit Court for Baltimore County in Civil Action No. 03-C-03-
008657 was affirmed. 

5 - Curriculum Vitae of Mitchell J. Kellman 
6 - Site Plan 
7 A to G - Photographs of subject property 
8 - County Council Bill No. 30-98 Zoning - Wireless Telecommunications 

Towers and Antennas 
9 - County Council Bill No. l 7-02Wireless Telecommunications Towers -

Setbacks 
10 A- Deed dated 2/12/08 between Back 50, LLC "Grantor" and Back River, 

LLC "Grantee" 
10 B - Deed dated 2/20/08 between Elsie Luciano, Michael Luciano, Jr. and 

Maria Luciano "Grantors" and Back River, LLC "Grantees" 

eople's Counsel's Exhibits No: 

l 
1 - Zoning Map ( 5 pages) 

altimore Coun 's Exhibits No: 

July 30 2012 

July 30 2012 

1 - Findings of Fact and Conclusion of Law Final Order of the Code Enforcement 
Hearing Officer in Civil Citation No: C00052984 dated 1/7/09. 

Petitioner's Closing Memorandum in Lieu of Closing Argument filed by 
Lawrence E. Schmidt, Esquire on behalf of Back River, LLC. 

Memorandum of People's Counsel for Baltimore County filed. 



In the M tter of: Ba iver, LLC 4 
Board of Appeals Ca o.: 08-531-SPHX 
Circuit C urt Civil Action No. 03-C-13-004769 

July 30, 2012 Post Hearing Memorandum filed by Adam Rosenblatt, Assistant" County 
Attorney and Assistant to the Director of Department of Permits, 
Approvals and Inspections on behalf of Baltimore County, Maryland. 

Opinion and Order of Administrative Law Judge wherein the Petition for 
Special Hearing relief was DENIED and the Petition for Special Exception 
was dismissed as moot. 

Notice of Appeal filed by Lawrence E. Schmidt, Esquire, on behalf of 
Back River, LLC, Petitioners. 

Board convened for hearing. 

Exhibit submitted at hearing before the Board of Appeals: 

altimore Coun 's Exhibit No. 
1 - Findings of Fact and Conclusions of Law issued by Zoning Commissioner in 

Case No 02-159-A dated 1/4/02 wherein the requested relief was granted 
with conditions. 

2 - Opinion and Order of the Board of Appeals for Baltimore County in Case No. 
02-159-A dated 5/14/03 wherein the requested relief was denied. 

3 - Memorandum and Order of Court issued by Circuit Court for Baltimore 
County in Civil Action No. 03-C-03-008657 (Board of Appeals Case No: 
02-159-A) dated 2/5/04 wherein the decision of the Board of Appeals was 
affirmed. 

4 - Unreported Opinion of the Court of Special Appeals of Maryland Sprint PCS, 
et al v. Baltimore County, Maryland dated 8/3/05 wherein the decision of 
the Circuit Court for Baltimore County in Civil Action No. 03-C-03-
008657 was affirmed. 

5 -Findings of Fact and Conclusion of Law Final Order of the Code Enforcement 
Hearing Officer in Civil Citation No: C00052984 dated 1/7/09. 

le's Counsel's Exhibit No. 
1 - County Council Bill No. 17-02 Wireless Telecommunications Towers -

Setbacks 
2 - County Council Bill No. 30-98 Zoning Wireless Telecommunications Towers 

and Antennas 



In the M,!ier of: Ba iver, LLC 
Board off ppeals Ca o.: 08-531-SPHX 
Circuit Court Civil Action No. 03-C-13-004769 

Decemb r 18, 2012 Memorandum Regarding Res Judicata filed by Adam Rosenblatt, 
Assistant County Attorney and Assistant to the Director of Department of 
Permits, Approvals and Inspections. 

Decemb r 18, 2012 Memorandum of People ' s Counsel for Baltimore County. 

Decem er 18, 2012 Memorandum in Opposition to Motion to Dismiss filed by Lawrence E. 
Schmidt, Esquire on behalf of Petitioners, Back River, LLC. 

January 16, 2013 Board convened for Public deliberation. 

April 1 , 2013 Final Opinion and Order issued by the Board in which the Motion to 
Dismiss filed by Adam Rosenblatt, Assistant County Attorney and 
Assistant to the Director of Department of Permits, Approvals and 
Inspections was GRANTED and the Petition for Special Hearing was 
DISMISSED with prejudice. 

April 2 , 2013 Petition for Judicial Review filed in the Circuit Court for Baltimore 
County by Lawrence E.- Schmidt, Esquire on behalf of Back River, LLC, 
Petitioners 

May 6, 013 Response to Petition for Judicial Review filed by People' s Counsel for 
Baltimore County 

May 13, 2013 Copy of Petition for Judicial Review received from the Circuit Court for 
Baltimore County by the Board of Appeals. 

May 1 , 2013 Certificate of Compliance sent to all parties and interested persons. 

July 12 2013 Transcript of testimony filed. 

July 12 2013 Record of Proceedings filed in the Circuit Court for Baltimore County. 

Record of Proceedings pursuant to which said Order was entered and upon which said 

Board cted are hereby forwarded to the Court, together with exhibits entered into evidence 

before 

5 



In the M tter of: Ba ~iver, LLC 
Board o~ Appeals Ca .: 08-531-SPHX 
Circuit cburt Civil Action No. 03-C-13-004769 

Sunny Canmngton, Legal Secr~ry 
Board of Appeals for Baltimore County 
The Jefferson Building, Suite 203 
105 W. Chesapeake Ave. 
Towson, Maryland 21204 
410-887-3180 

c: awrence E. Schmidt, Esquire 
¥ichael Lutz, Representative/Back River, LLC 

teve Boyd, Esquire, Representative/Sprint Nextel, Inc 
itchell Kellman/Daft, McCune & Walker, Inc. 

arl Maynard 
arole S. Demilio, Deputy People's Counsel 
dam Rosenblatt, Assistant County Attorney 
awrence M. Stahl, Managing Administrative Law Judge 

f 
hn E. Beverungen, Administrative Law Judge 
mold Jablon, Director/PAI 
ndrea Van Arsdale, Director/Planning 
ionel VanDommelen, Chief of Code Enforcement/PAI 
ichael Mohler, Chief Administrator 

homas Bostwick, Deputy Legal Counsel to the Baltimore County Council 
ancy C. West, Assistant County Attorney 
ichael Field, County Attorney 
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l CERTIFICATE OF COMPLIANCE 

I !Madam lerk: 

. , 
I 

l 
lursuant to the Provisions of Rule 7-202(d) of the Maryland Rules, the Board of Appeals I 

of Baltirore County has given notice by mail of the filing of the Petition for Judicial Review to 

the repr sentative of every party to the proceeding before it; namely: 

Lawrenc . E. Schmidt, Esquire 
Smith, G ldea & Schmidt, LLC 
600 Was ington Ave, Ste 200 
Towson, MD 21204 

Michael Lutz, Representative 
Back River, LLC 
806 Back River Neck Road 
Baltimore, MD 21221 



In the M tter of: Rain all, LLC 
Circuit C urt Case No. .,-C-12-002379 
Board of ppeals: 10-280-SPH 

' Steve B yd, Esquire, Representative 
Sprint N xtel, Inc 

Overlan Park, KS 66251 

Mitchell ellman 

6450 Sp~'nt Parkway 

Daft, Mc une & Walker, Inc. 

1 
200 E. P nnsylvania Ave 

1 •Towson, 21286 

1
1 
Carl Ma nard 

i , 1546 De ton Road 
I Baltimor , MD 21221 

I, 

I Peter M. immerman, Esquire 
I Carole S. Demilio, Esquire 
I Office of eople's Counsel 
1The Jeffe son Building, Ste.204 
105 W. C esapeake Avenue 
Towson, 21204 

I 

Lawrence M. Stahl . 
Managing Administrative Law Judge 
The Jefferson Building, Suite 103 
105 W. Chesapeake Avenue 
Towson, MD 21204 

Arnold Jablon, Director 

2 

Dept of Permits, Approvals and Inspections 
111 W. Chesapeake Avenue, Suite 105 
Towson, MD 21204 

Andrea Van Arsdale, Director 
Department of Planning 
The Jefferson Building, Ste 100 
105 W. Chesapeake Avenue 
Towson, MD 21204 

Nancy C. West, Assistant County Attorney 
Baltimore County Office of Law 
The Historic Courthouse 
400 Washington A venue 

I 

Adam Ro enblatt, Assistant County Attorney 
Dept of P rmits, Approvals and Inspections 
111 W. C esapeake Avenue 

Towson, MD 21204 

Michael Field, County Attorney 
Baltimore County Office of Law 
The Historic Courthouse 

•Towson, 21204 

I 
I 

400 Washington A venue 
Towson, MD 21204 

A copy o said Notice is attached hereto and prayed that it may be made a part hereof. 

! ' I REBY CERTIFY that on this /0't'V\ day ofJ[Yl~ , 2013 a copy of the foregoing 

I Certificat of Compliance has been mailed to the individuals listed ab e. 

~~~~ Sunny Cannigton, Legal secrary 
Board of Appeals for Baltimore County 
The Jefferson Building, Suite 203 
105 W. Chesapeake Avenue 
Towson, Maryland 21204 
410-887-3180 



arn of j\pprals of ~nHimorr <Uou 

JEFFERSON BUILDING 
SECOND FLOOR, SUITE 203 

105 WEST CHESAPEAKE AVENUE 
TOWSON , MARYLAND, 21204 

410-887-3180 
FAX: 410-887-3182 

May 13 , 2013 

Lawrence E. Schmidt, Esquire 
Smith, Gildea & Sc~idt, LLC 
600 Washington Ave, te 200 
Towson, MD 21204 

Peter M. Zimmerman, Esquire 
Carole S. Demilio, Esquire 
Office of People's Counsel 
The Jefferson Building, Ste 204 
105 W. Chesapeake Avenue 
Towson, MD 21204 

RE: Petition for Judicial Review 

Dear Counsel: 

Circuit Court Case No.: 03-C-13-004769 
In the Matter of: Back River, LLC 
Board of Appeals Case No.: 08-531-SPHX 

Adam Rosenblatt 
Assistant County Attorney 
Permits, Approvals and Inspections 
111 W. Chesapeake Avenue 
Towson, MD 21204 

Notice is hereby given, in accordance with the Maryland Rules that a Petition for Judicial 
Review was fi ed on April 26, 2013 by Lawrence E. Schmidt, Esquire, on behalf of Back River, 
LLC, in the C cuit Court for Baltimore County from the decision of the County Board of 
Appeals renddred in the above matter. Any party wishing to oppose the petition must file a 
response with the Circuit Court for Baltimore County within 30 days after the date of this letter, 
pursuant to th Maryland Rules. 

In ace rdance with the Maryland Rules, the Board of Appeals is required to submit the 
record of pro eedings of the Petition for Judicial Review within 60 days . Lawrence E. Schmidt, 
Esquire, on b alf of Back River, LLC, having taken the appeal, are responsible for the cost of the 
transcript oft e record and the transcript must be paid for in time to transmit the same to the 
Circuit Court ithin the 60 day timeframe as stated in the Maryland Rules. 

Court mart was the official record of the hearings before the Board. The disk(s) will be 
copied by thi office and provided to you for transcription. The transcriptionist must meet the 
requirements set forth in Maryland Rule 16-406d(B) which states: "a stenographer, court 
reporter, or anscription service designated by the court for the purpose of preparing an official 
transcript fro the recording. " The Board of Appeals can assist in obtaining a qualified 
transcriptioni t upon request. 



2 

Board of Appeals Case No: 08-531-SPHX 

Please e advised that the ORIGINAL transcri ts must be rovided to the Board of 
Appeals no later than July l, 2013 so that they may be transmitted to the Circuit Court 
with the reco 1d of roceedinos ursuant to the Ma land Rules. 

A cop of the Certificate of Compliance has been enclosed for your convenience. 

Multiple Origi al Cover Letter 
Enclosure 

cc: Michael utz, Representative/Back River, LLC 
Steve Bo d, Esquire, Representative/Sprint Nextel, Inc 
Mitchell ellman/Daft, McCune & Walker, Inc. 
Carl Ma ard 
Lawren~ M. Stahl, Managing Administrative Law Judge 
Andrea an Arsdale, Director/Office of Planning 
Arnold J blon, Director/Permits, Approvals and Inspections 
Michael ield, County Attorney 

Very truly yours, 

~ 
Sunny Cannington 
Legal Secretary 
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PETITION OF BACK RIVER LLC * IN THE 
FOR JUDICIAL REVIEW OF THE 

I 
DECISION O THE COUNTY BOARD OF APPEALS * 
OFBALTIMO COUNTY 

* CIRCUIT COURT 

IN THE CAS OF BACK RIVER LLC, LEGAL 
OWNER/PETIITION FOR SPECIAL HEARING ON 
PROPERTY tlOCATED AT 810 BACK RIVER NECK 
ROAD; SW 1CK RIVER NECK ROAD 33 ' SE 
POTTERY F J RM ROAD 

15"' Election l istrict, 6"' Councihnanic District 

Case No. 08-5 :p 1-SPH 
Before the Cotlnty Board of Appeals 

* * * * * * * * 

* 

* 

* 

* 

* 

* 

FOR 

BALTIMORE COUNTY 

Case No. 03-C-13-004769 

* * * * 

RESPONSE TO PETITION FOR JUDICIAL REVIEW 

* 

PEOP~E' S COUNSEL FOR BALTIMORE COUNTY, in accordance with Maryland Rule 7-

204, submits this response to the Petition for Judicial Review filed by BACK RIVER LLC and 

states that i intends to participate in this action for Judicial Review. The undersigned participated 

in the proc eding before the County Board of Appeals. 

PETER MAX ZIMMERMAN 
People' s Counsel for Baltimore County 

CAROLE S. DEMILIO 
Deputy People' s Counsel 
The Jefferson Building 
105 West Chesapeake Avenue, Suite 204 
Towson, MD 21204 
(410) 887-2188 



,.. . . . 

CERTIFICATE OF SERVICE 

¥'-
I HERj BY CERTIFY that on this \.J day of May, 2013, a copy of the foregoing 

Response to Pel tition for Judicial Review was mailed to Adam Rosenblatt, Esquire, Assistant 

County AttoJ y, 111 West Chesapeake Avenue, Towson, Maryland 21204 and Lawrence 

Schmidt, Esq ·re, Smith, Gildea & Schmidt, 600 Washington Avenue, Suite 200, Towson, 

Maryland 212 4, Attorney for Petitioner(s).and County Board of Appeals, 105 West Chesapeake 

Avenue, Suite 03 , Towson, Maryland 21204. 

CAROLE S DEMILIO 
Deputy People' s Counsel for Baltimore County 

2 
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JEFFERSON BUI LDING 
SECOND FLOOR, SUITE 203 

105 WEST CH ESAPEAKE AVEf'-JU E 
TOWSON , MARYLAND, 21204 

410-887-3180 
FAX: 410-887-3182 

May 2, 2013 

Lawrence E. chmidt, Esquire 
Smith, Gildea & Schmidt, LLC 
600 Washingt , n Ave, Ste 200 
Towson, MD !1204 

I 
Re: Petition for Judicial Review 

In the Matter of: Back River, LLC 
Board of Appeals Case No: 08-531-SPHX 
Circuit Court Case No: to be determined 

Dear Mr. ScJ idt: 

I am i~ receipt of your request for transcript in the above referenced matter. 
advised that we have sent the recording to the typist listed below. 

Please be 

The typist has been instructed to contact you by phone upon receipt of the recording. She 
will be able to provide you with the estimated cost, required deposit, and projected completion 
date. 1 

Please ~irect all payments and questions regarding the transcript to the typist listed 
below. 

Typist: 
Telephone #: 
Mailing Addre s: 

Debbie Eichner 
410-404-2110 

~ truly yours, . 

Sunny Cannington 

8101 Bletzer Road, Baltimore, MD 21222 



Phone: 410-88' -3180 

To: Debbi! 

BAL TIM ORE COUNTY, MARYLAND 
Board of Appeals of Baltimore County 

From: Sunny! Cannington, Legal Secretary 

Date: May 2, 2013 

Re: Trans~ripts for appeal to Circuit Court 
In the Matter of: Back River, LLC 

Fax: 410-887-3182 

Case lo: 08-531-SPHX 

The attached is the recording from Case Number 08-531-SPHX. The Board members 
who sat on thi case are Lawrence S. Wescott, Panel Chairman; Wendy Zerwitz, took exhibits; 
Andrew M. Belt, operated Courtsmart. 

I have repared a letter to the attorney requesting the transcript, a copy of which is 
enclosed. Belf w is the attorney's information so that you may contact him. 

Please ~e advised that this matter is on appeal to the Circuit Court for Baltimore County. 
I do not have the exact due date at present and will inform you of the due date when it has been 
derived. 

· Please r,ote the below listed attorney, Carole S. Demilio, Esquire, Deputy People's 
Counsel for Baltimore County, and Adam M. Rosenblatt, Assistant County Attorney were 
present at the Tu.earing before the Board. I have enclosed a copy of the address list for your 
convenience itl the event anyone else spoke on the record. 

Should you have any questions or problems, please do not hesitate to contact me. 

Thank you. 

Sunny Cannington 

Lawrence E. Schmidt, Esquire 
Smith, Gildea & Schmidt, LLC 
600 Washington Avenue, Suite 200 
Towson, MD 21204 
Phone: 410-821-0070 



PETITION O 

BACK RJVE , LLC 

WE@mUWffi)ID 
MAY 1 3 2013 

* INTHE 
BALTIMORE COUNTY 
BOARD OF APPEALS 

CIRCUIT COURT * 

* FOR 
810 BACK ' ER NECK ROAD 

FOR JUDICit L REVIEW OF THE DECISION OF THE 
BOARD OF 1:PPEALS OF BAL TIM ORE COUNTY 
Jefferson Builping, Suite 203 
105 W. Chesa eake Avenue 

* BAL TIM ORE COUNTY 

* 
Towson, MD 1204 

IN THE CAS OF: 
BACKRJVE , , LLC * 
810 Back Riv r Neck Road 

* 
15th Election istrict 
6th Councilmanic District 

Developer: B/ ck River, LLC 

* 

* ;· -...... 
...... -~ 

Board of Ap eals Case No. 2008-0531-SPH r,·, '.:.) 
c 

CJ,··· -··· 
C) .:- : -nU ... <;... 
c· - . c:::; * 

* * * ** * * * * * * * * * * * * * ; .';: * .. * .:::1 
---.:·c · r "" 
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PETITION FOR JUDICIAL REVIEW 

Petitio ers, Back River, LLC, by and through their attorney, Lawrence E. Schmidt and 

Smith, Gildea & Schmidt, LLC, requests judicial review of the Opinion of the County Board of 

Appeals dated April 19, 2013, a copy of which is attached hereto, in the above referenced matter. 

Petitioners w /re parties below and fully participated in the proceedings. 

This I?etition is filed pursuant to Rule 7-202 and 7-203(b) of the Maryland Rules of 

Procedure. 

~~ 
LA WREN CE E. SCHMIDT 
Smith, Gildea & Schmidt, LLC 
600 Washington Avenue, Suite 200 
Towson, MD 21204 
(410) 821-0070 
Attorney for Petitioners 



CERTIFICATE OF SERVICE 

· I HE BY CERTIFY that on this d\li)~ay of April, 2013, a copy of the foregoing 
Petition for Ju icial Review was delivered to: 

Carole DeMili , Esquire 
People's Counsel for Baltimore County 
105 West Ches peake Avenue, Room 204 
Towson, MD 21204 

Theresa R. She ton 
County Board T.f Appeals of Baltimore County 
105 W. Chesa eake A venue, Suite 203 
Towson, MD 21204 

Adam M. Rose, blatt, Esquire 
Baltimore Couflty Department of Permits, Approvals and Inspection 
111 West Chesapeake Avenue, Suite 105 
Towson, MD 21204 



!\.1JCHAELPAULSMITH 

DAVID K. GILDEA 

LAWRENCE E. SCHMIDT 

D. DUSKY HOLMAN 

!\.1JCHAEL G. DEHAVEN 

RAY M. SHEPARD 

JASON T. VETTORI 

s 

Sent Via Hand Dehvery 
Julie Ensor, Clerk I Court 
County Courts Bu· ding 
401 Bosley A venue 
Towson, MD 2120 

April 26, 2013 

Re: 'ver, LLC-810 Back River Neck Road 
o.: unknown 

Dear Ms. Ensor: 

LAUREN M. DODRILL 

CHARLES B. MAREK, ill 
NATALIE MAYO 

ELYANA TARLOW 

REBECCA G. WYATT 

of counsel: 

JAMES T. SMITH, JR. 

Enclosed fo filing please find one (1) original and four (4) copies of a Petition for 
Judicial Review · connection with the above matter. Please date-stamp the copies and 

return the same to ry courier. . . 

Please don t hesitate to call me if you have any questions regarding this matter. With 
kind regards, I re ain 

Very truly yours, 

~E-~/MTf-
Lawrence E. Schmidt 

LES/amf 
Enclosures 
cc: Carole De~io, Esquire, People's Counsel for Baltimore County 

Adam Rosep.blatt, Esquire, Department of PAI 
Theresa Shelton, Board of Appeals 
Steve Boyd Esquire, Sprint Nexter 
Michael Lu , Back River, LLC 

mm@~awr£1ID 
· APR 2 9 2013 . 

Mitch KellI 1 an, Draft, McCune, Walker, Inc. BALTIMORE COUNTY 
- BOARD OF APPEALS 

600 \jV ASHINGTON A VENUE • SUITE 200 • TOWSON, MARYLAND 21204 
r LEPHONE (410) 821-0070 • FACSIMILE (410) 821-0071 • www.sgs-law.com 



RE: ' ETITION FOR SPECIAL HEARING 
: IO Back River Neck Road 

5 th Election & 6th Council.manic Districts 
egal Owner: Back River LLC 

Petitioner( s) 

OPINION 

* BEFORE THE 

* BOARD OF APPEALS 

FOR 

* BAL Tl!Vf ORE COlJNTY 

* Case No.: 2008-0531-SPH 

r s case comes before the Baltimore County Board of Appeals as a de novo hearing on 

an app al of the decision of the Administrative Law Judge denying a Petition for Special Hearing 

filed b the Petitioners for the property located at 810 Back river Neck Road in Eastern 

Baltim , re County. The Petitioner has requested the following relief: 1. To determine that an 

existin : cell tower is compliant with the current setback regulations~ 2. To approve a non-

densi transfer of land into the subject property from the north and west. The Baltimore County 

f Law and Office of People's Counsel has moved for dismissal of the Petitioner's appeal 

on the grounds of res judicata. Memorandum were submitted by all parties and oral arguments 

were eard by this Board on December 4, 2012. Lawrence E. Schmidt of Smith, Gildea & 

Schmi t LLC appeared on behalf of the Petitioners, Adam Rosenblatt, of the Baltimore County 

Office of Law appeared for Baltimore County, and Carole S. Demilio appeared on behalf of 

People's Counsel. The Motion to Dismiss was publicly deliberated on January 16, 2013. 

BACKGROlJND 

The dispute at issue dates back to January 4, 2002, when former Zoning Commissioner 

Lawr nee E. Schmidt issued a Vlritten Order granting the Petitioner a variance from BCZR § 

426 t , construct a cell tower in the location where it is still presently situated. (Baltimore 

Coun ! , Ex. l) The case was appealed to the Board of Appeals, which reversed the decision and 



Back Ri er, LLC I Case No.: 08-531-SPHX 2 

denied he variances and the Circuit Court and Court of Special Appeals, both of which affirmed 

the Bor d of Appeals. (Baltimore County, Ex. 2 , 4) In 2009, the Baltimore County Code 

Enforc ment Hearing Officer issued an Order finding the Petitioner in violation of BCZR § 

426.6 . . . 1 for failing to maintain a 200 foot setback "from another owner' s residential property 

line" d issued a civil penalty which was not appealed. (Baltimore County Ex. 5) In the 

procee ing before this Board, the Petitioner contends that the cell tower, is in compliance v..ith 

the BIZR and never actually required a setback variance. The County as well as People ' s 

Counsel contends that the Petitioner's current argument is barred by res judicata, thus resulting 

in the ' filing of the Motion to Dismiss presently before the Board. 
FACTS 

The facts involved in the matter are derived from related past legal decisions on the issue 

and a ehange in the wording of BCZR § 426.6A, which governs the setback requirements for 

Wirel lss Communications Towers in Baltimore County. Prior to May 5, 2002, of BCZR § 

426.6 read as follows: 

I. If a tower is located in a residential zone, the tower shall be set 
back at least 200 feet from any other owner's residential property 
line. 

2. If a tower is located in a transitional zone, the tower shall be set 
back at least 200 feet from any residential zone. 

3. If a tower is located in a medium or high intensity commercial 
zone, the tower shall be set back from an adjoining property line a 
distance equal to the setback required for other structures in the 
zone. However, if the property adjoins a residential zone, the 
tower shall be set back at least 200 feet from the residential zone. 

In 2002, Bill 17-20 amended the law governing these setbacks to require that a "tower 

e setback at least 200 feet from any other owner's residential property line." BCZR § 

426. A(l) (emphasis added). (People's Counsel Ex. 1) This Bill became effective on May 5, 
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2002, [.d presently governs the setbacks for Wireless Communication Towers today. It is this 

change of BCZR § 426.6A which the Petitioner basis its argument in the instant petition. 

ill 17-20 became effective four (4) months after Petitioner's original request for 

was granted, thus the pre-May 5, 2002 version of of BCZR § 426.6A was controlling at 

that · e. The change occurred before the Board of Appeals conducted de nova hearings and 

denied / e variances on May 14, 2003, and before the Court of Special Appeals affirmed the 

Board n August 3, 2005 . 

ARG ID.,1ENT 

The doctrine of res judicata provides that "a judgment on the merits in a previous suit 

betwee the same parties or their privies precludes a second suit predicated upon the same cause 

of acti n." Seminary Galleria, LLC v. Dulaney Valley Improvement Ass 'n, Inc, 192 Md.App. 

719, ~.r~-737 (2010). Res judicata acts as "an absolute bar, not only as to all matters which 

were r gated in the earlier case, but as to all matters which could have been litigated." Id. (citing 

Whitt! v. Bd. of Zoning Appeals, 211 Md. 36, 49 (1956) (emphasis in original)). In Whittle, the 

Court f Appeals stressed that successive litigation of zoning petitions is discouraged because it 

"woul be arbitrary for the board to arrive at opposite conclusions on substantially the sa.rne state 

of fact and the same law." 211 Md. at 45. The doctrine applies to the administrative decisions 

reach d by the County Board of Appeals Batson v. Shijl~tt, 325 Md. 684) 705 (1992). 

It is clear from the record of the prior proceedi...11.g involving this matter, it was not until 

the re ent hearing before Baltimore County A.L.J . John E. Beverungen, that the Petitioners' 

raise the argument that in light of the 2002 statutory change to BCZR § 426.6A(l) · a variance 

was ot required to keep the cell tower at issue in its current location. The Petitioners, while 
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ackno ;,,,rledging the basic tenets of res judicata, opine that the request for relief now set before 

the B ard, falls into an exception to the general prohibitions of res judicata. 

Petitioners first contend that res judiccrta should not apply due to the fact that the manner 

of relief now being sought is A Request For Special Hearing and not a Request for Variance. As 

the 1 result being and sought as well as the underlying facts which are contained in both 

avenues of relief are the same, the Board is not convinced that changing the name of the 

proceeb ng circumvents the constraints of res judicata. 

Additionally, Petitioners contend that res judicata should not apply to the instant petition 

due to the fact that the law "changed" after the original request for variance went before the 

Zonin1 Commissioner. Petitioners state that "the version of the regulation under consideration 

in the instant matter bears little resemblance to the law in effect when the earlier matter was filed 

and J nsidered by the Commissioner." This Board does not agree with t~s assertion. 

Petitiohers• primary argument is that the regulation at issue was amended in 2002 (Bill 17-02) to 

that a "cell tower" shall be set back at least 200' from any other owner's residential 

prope line~'7 
( emphasis added). The former regulation provided that the set back was 200' 

from adjoining "residential zone line." (emphasis added). Petitioners contend that 

"residential zone" is a defined term in BCZR § 101, while the newer phrasing - which became 

effecti r after the Zoning Commissioner' s decision in the original variance case, 02-159-A, of a 

'"residT tial property line" is different. Petitioners opine that a "residential property line" exists 

only wren the property in question is improved with a dwelling. 

IFor the Petitioners irgument to prevail this Board must be convinced that the language 

used in Bill 17-02 possesses a different meaning than the language found in the law prior to 

2002. Thus, the prior use of tb,e tem1S "residential zone line" must differ from the meaning 
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intende in the terms "residential property line" found in the current law. As pointed out by ALJ 

BeverJ gen L."l. his review of the matter, A "zone line" is a boundary that separates la~d into 

differen zoning classifications. These lines are drawn by governmental authorities, who have the 

"power to alter zone lines from time to time" when in the public's interest. Offutt v. Baltimore 

Countv, 204 Md. 551, 557 (1954). Zone lines are not required to be divided along a "property 

line." actuality "split-zoned" properties, are often encountered in zoning matters. A "property 

line" is a boundary establishing the limits of land owned by any particular person. Neither of 

sis defined in ·webster's Dictionary (See BCZR § 101.1) or Black's Law Dictionary, 

for tha matter. When a term is not defined in a statute, or dictionary, principles of statutory 

constru tion dictate that it be given its "ordinarily understood" meaning. Comptroller v. J/Port. 

Inc., 181 Md. App. 608, 632 (2009). · 

The terms "property line" and "zoning line" do refer to different things) but here the 

distinc ,· on is not relevant because the tower is not set back 200' from either the RC 20 «zone 

line,., J the ~'property line" of the adjacent parcel. Consequently, the Board finds that the present 

vers10 of the law enacted by Bill 17-02 in 2002 is unambiguous on its face and requires no 

furlli.er interpretation beyond it plain meaning. Additionally, the Board finds that even if the new 

versio of the law were to be deemed slightly changed, its current terminology still bars the 

er from its present request for relief no matter what label that request for relief has taken 

on. 

CONCLUSION 

As this Board is not swayed by the Petitioners' argument that this case involves an 

excep ,' on to the doctrine of res judicata, and somehow involves the application of new law that 
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would hange the outcome of prior decisions in this matter, the Motion to Dismiss filed by 

Baltimo e County and joined by People's Counsel is GR.A .. NTED. 

ORDER 

J
T IS THEREFORE, this 

Baltim re County, 

\q+ri day of April, 2013 by the Board of Appeals for 

RDERED, that the Motion to Dismiss Appeal filed by Baltimore County's 

Dep , ent of Permits, Approvals and Inspections in Case No.: 08-531-SPHX be and is 

hereby I RANTED; and it is further 

f RDERED, that the appeal 

DISWSSED W1TH PREJUDICE. 

m Case No.: 08-531-SPHX, be and is hereby 

BOARD OF APPEALS 
OF BALTIMORE COU~TY 

--;:? 
~:?~-(/~ ,v----·· 

/1\ndrew 1'1. Belt, Chairman 

Wehdy A .. terwi · 
I 

I 

La¥tTence S. Wescott.., 
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JEFFERSON BUI DING 
SECOND FLOOR, SU ITE 203 

105 WEST CHESAPEAKE AVENUE 
TOWSON , MARYLA D, 21204 

410-887-3180 
FAX: 410-887-3182 

April 19, 2013 

Lawrence E. S hrnidt, Esquire 
Smith, Gildea Schmidt, LLC 
600 Washingt4n Ave, Ste 200 

Carole S. Demilio, Deputy People's Counsel 
Office of People's Counsel 
The Jefferson Building, Suite 204 
105 W. Chesapeake Avenue 
Towson, MD 21204 

Towson, MD 1 1204 

Adam Rosenb att, Assistant County Attorney 
Dept. of Permi11s, Approvals and Inspections 
111 W. ChesaIPeak.e A venue 

I 
Towson, MD 1204 

RE: In the Matter of Back River, LLC - Petitioner/Legal Owner 
Case No.: 08-531-SPH 

Dear Counsel: 

Enclos~please find a copy of the final Opinion and Order issued this date by the Board of 
Appeals of Bal · ore County in the above subject matter. 

Any pe ition for judicial review from this decision must be made in accordance with Rule 7-
201 through Rule 7-210 of the Maryland Rules, with a photocopy provided to this office 
concurrent with filing in Circuit Court. Please note that all Petitions for Judicial Review filed 
from this decision should be noted under the same civil action number. If no such petition is 
filed within 30 ays :from the date of the enclosed Order, the subject file will be closed. 

TRS/klc 
Enclosure 
Multiple Origina~ Cover Letters 

Very truly yours, 

I ~4 JhL-hirLJ kc_ 

Theresa R. Shelton 
Administrator 

c: Michael Lu~ Representative/Back River, LLC Steve Boyd, Esquire, Representative/Sprint Nextel, Inc 
Mitchell ae Iman/Daft, McCune & Walker, Inc. Carl Maynard 
Lawrence . Stahl, Managing Administrative Law Judge John E. Beverungen, Administrative Law Judge 
Arnold Jab! n, Director/PAI Andrea Van Arsdale, Director/Planning 
Lionel V ornrnelen, Chief of Code Enforcement/PAI Michael Mohler, Chief Administrator 
Thomas Bo twick, Deputy Legal Counsel to the Baltimore County Council 
Nancy C. \\lest, Assistant County Attorney Michael Field, County Attorney 



m1@muwr£1m 
DEC 1 8 2012 

INRE: BEFORE THE 
PETITIONS FpR SPECIAL HEARING 
AND SPECIAL EXCEPTION 

BALTIMORE COUNTY 
BOARD OF APPEALS OF BOARD OF APPEALS 

W/S Back Riv{r Neck Road, 
207' S of Potttp Farm Road 
(810 Back Rivfr Neck Road) 
15th Election District 
5th Council Di trict 

Back River, L C 
Petitioner 

BAL TIM ORE COUNTY 

Case No. 08-531-SPHX 

MEMORANDUM REGARDING RES JUDICATA 

Baltim , re County, Maryland, by undersigned counsel, submits this Memorandum in 

furtherance of its Motion to Dismiss and hereby demonstrates that the above-captioned petition 

is barred by re judicata: 

INTRODUCTION 

On De/ ember 4, 2012 this matter appeared before the Board of Appeals on a de nova 

appeal from , ,Office of Administrative Hearings Order denying the requested relief. Petitioner 

seeks in relev t part: 

"To confirm that an existing cellular tower is in compliance with 
setback and all other applicable zoning regulations." 

Unfortunately for the Petitioner, the window for raising this argument has long been shut, and 

the Board of · ppeals is barred by well settled legal principles from entertaining the Petitioner' s 

request for an interpretation that the cell tower can stand in its existing location. Quite simply, 

this portion o the petition cannot even be considered because it is legally barred by res judicata. 

BACKGROUND 

This dates back to January 4, 2002, when former Zoning Commissioner 

Lawrence E. Schmidt (now counsel for the Petitioner) issued a written Order granting the 



Petitioner a v iance from BCZR § 426 to construct a cell tower in the location in which it 

continues to stL d today. See BC Ex. 1. The case was appealed to the Board of Appeals, which 

reversed the d I cision and denied the variances (BC Ex. 2), and the Circuit Court and Court of 

Special Appea s, both of which affirmed the Board of Appeals. See BC Exs. 3-4. In 2009, the 

Baltimore Co ty Code Enforcement Hearing Officer issued an Order finding the Petitioner in 

violation of B<CZR § 426.6.A. l for failing to maintain a 200 foot setback "from another owner' s 

residential pro erty line" and issued a $9,200.00 civil penalty, which was paid by the Petitioner 

without any a peal. See BC Ex. 5. Now, for the first time, Petitioner argues that the cell tower, 

all along, has een in compliance with the BCZR and never even required the setback variance 

that they unsu , cessfully sought in various legal forums. This argument is barred by res judicata. 

FACTS 

The fa ts relevant to this SPH Petition are undisputed. The facts are drawn from a series 

of past legal ecisions and a change in the wording of BCZR § 426.6A, which governs the 

setback requir ments for Wireless Communications Towers in Baltimore County. Until May 5, 

2002, the law ead as follows: 

1. If a tower is located in a residential zone, the tower shall be set 
back at least 200 feet from any other owner' s residential property 
line. 

2. If a tower is located in a transitional zone, the tower shall be set 
back at least 200 feet from any residential zone. 

3. If a tower is located in a medium or high intensity commercial 
zone, the tower shall be set back from an adjoining property line a 
distance equal to the setback required for other structures in the 
zone. However, if the property adjoins a residential zone, the 
tower shall be set back at least 200 feet from the residential zone. 

See People' s I ounsel Ex. 1 (emphasis added). 
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In 200J' Bill 17-02 simplified the law governing these setbacks to require that a "tower 

shall be setbac at least 200 feet from any other owner's residential property line." BCZR § 

426.6A(l) (e hasis added); see also People' s Counsel Ex. 2. The Bill became effective on 

May 5, 2002, d continues to govern the setbacks for Wireless Communication Towers ("cell 

towers") toda This change in the law lies at the heart of Petitioner' s argument in the instant 

petition, so its timing and discussion throughout the various legal decisions in this case are the 

facts that are r levant to whether this petition is barred by res judicata. 1 

Bill 1 -02 became effective four (4) months after Mr. Schmidt granted Petitioner the 

variance, so he language in § 426.6A that was presented to Mr. Schmidt as Zoning 

Commissione in 2002 is different from the language that Mr. Schmidt is interpreting on behalf 

of his now cli nt. However, the change occurred well before the Board of Appeals conducted de 

nova hearings and denied the variances on May 14, 2003 (BC. Ex. 2), and obviously before the 

Court of Spec al Appeals affirmed the Board on August 3, 2005 (BC. Ex. 4). Likewise, the law 

had changed ell before the Baltimore County Code Enforcement Hearing Officer issued his 

January 7, 20 1 9 final order determining that the tower violates the setback requirements "from 

another ownen' s residential property line." See BC Ex. 5. 

There , s no question that the Court of Special Appeals interpreted the current version of 

the setbacks p ovision of the BCZR when issuing their decision: 

The ML Zone permits cellular towers by right, subject to a 200 
foot setback requirement "from any other owner's residential 
property line." BCZR 426.6(A)(l). Because the setback 
requirement could not be met, it was necessary for Sprint to prove 
grounds for a variance. 

I Since the fac s necessary to determining whether this Petition is barred by res judicata can all be found 
in prior legal decisions that were made Exhibits at the hearing it was entirely appropriate for the Board to 
deliberate wit respect to the County' s Motion prior to hearing testimony from the Petitioner or County 
witnesses. 
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See BC Ex. 41 p. 31 ( emphasis added) . 

Thus, i is beyond dispute that there has already been a legal interpretation that the 

version of the etbacks law governing the cell tower at stake in this petition for Special Hearing 

imposes a 200 foot setback from all neighboring properties, and that the setback cannot be met 

absent a vari ce. Indeed, the Court of Special Appeals echoed the Board of Appeals, which 

held quite clea ly that variances are required for this tower to remain in the location it continues 

to stand today: 

The Board is not denying Sprint the right to erect a 
telecommunications tower in the Holly Neck area. It is only 
saying that there may be a more appropriate piece of property 
where the tower could be erected and not require the variances 
that would be necessary on the instant property." 

See BC. Ex. 2, p. 6 ( emphasis added). 

There 1· s no dispute that the cell tower in this case remains in the location that was 

reviewed by he prior administrative and judicial forums, nor is there any dispute that the 

argument set orth in this petition for Special Hearing (that the "existing cellular tower is in 

compliance 1h setback and all other appliciible zoning regulations") was never presented in the 

prior zoning petitions or code enforcement proceedings and is being raised for the first time in 

this petition. ndeed, when faced with a code citation in 2009, representatives for the Petitioner 

explained, un er oath, to the Code Enforcement Hearing Officer that they had been making 

efforts to pur hase additional pieces of adjacent properties in an attempt to provide a 200 feet 

setback from any other owner' s residential property line. See BC Ex. 5. Unfortunately, 

Petitioner wa unable to acquire property from one of the adjacent owners and the tower 

therefore stan Is, to this day, less than 200 feet from a neighboring residential property line. Id. 
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Based on these facts, Baltimore County submits that the petition for Special Hearing is barred by 

res judicata. 

ARGUMENT 

I. octrine of res judicata 

The do trine of res judicata provides that "a judgment on the merits in a previous suit 

between the s e parties or their privies precludes a second suit predicated upon the same cause 

inary Galleria, LLC v. Dulaney Valley Improvement Ass 'n, Inc, 192 Md.App. 

719, 734-737 010). A point of crucial importance to this zoning petition is that res judicata 

acts as "an abs lute bar, not only as to all matters which were litigated in the earlier case, but as 

to all matters hich could have been litigated." Id. (citing Whittle v. Bd. of Zoning Appeals, 211 

Md. 36, 49 (1956) (emphasis in original)). In Whittle , the Court of Appeals stressed that 

successive liti ation of zoning petitions is discouraged because it "would be arbitrary for the 

board to arrive at opposite conclusions on substantially the same state of facts and the same law." 

211 Md. at 45. The doctrine applies to the administrative decisions reached by the County Board 

of Appeals, as demonstrated by Mr. Schmidt' s successful use of the doctrine this past year in 

case number 1 -051-SPH. See also Batson v. Shiflett, 325 Md. 684, 705 (1992). 

II. es judicata bars this Petition for SPH 

As eac of the prior orders indicate, Petitioner never argued that the tower complied with 

all applicable p(ovisions of the BCZR until this petition for Special Hearing was presented to the 

Office of Adm nistrative Hearings earlier this year. As the orders also demonstrate, Petitioner 

previously made a number of legal arguments in an effort to keep the cell tower within the 200 

foot setback, d then even attempted to purchase property from neighboring owners in order to 

meet the 200 ot setback for cell towers. See BC Ex. 5, p. 2. Not until all else failed did 
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Petitioner retai a new attorney that generated an argument for keeping the tower in its current 

location witho ta variance or additional purchase of neighboring property. 

ately for Petitioner, the window for raising this argument was shut years ago, 

and the Board f Appeals is now barred by well settled legal principles from reconsidering the 

decisions oft Board of Appeals, Court of Special Appeals, and Code Enforcement Hearing 

Officer. Quite simply, res judicata acts "as an absolute bar, not only as to all matters which were 

litigated in the earlier case, but as to all matters which could have been litigated." Seminary 

Galleria, supra. 

III. f Petitioner wanted to make the argument that is now raised, there was a 
t me and place to do so 

When t is res judicata motion was made to the Board at the December 4, 2012 hearing, 

Mr. Schmidt a empted to argue that there was no way for the Petitioner to raise the arguments 

that he now in ends to raise in the prior, unsuccessful petition for variance. That is simply not 

the case. If P titioner believed that the change in the wording of the law that was facilitated by 

Bill 17-02 ma e the variance unnecessary, there were several options available to the Petitioner 

at that time. 

First, Pr titioner could have dismissed the petition for variance without even presenting 

the case to th . CBA. If there was no longer a need for a variance, they could have simply 

applied for the ecessary permits and constructed the tower without issue. 

Second Petitioner could have continued to present their variance petition to the CBA but 

argued, and h d the CBA determine, that the wording change made a variance no longer 

necessary. 

Third, etitioner could have filed a petition for Special Hearing and had that petition 

consolidated ith the pending variance petition. The combined petition could have then 
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requested the S ecial Hearing relief that Petitioner now attempts to inappropriately raise after the 

fact, and coul have been filed in the alternative to request a variance if the Board of Appeals 

disagreed with the argument that the tower was in compliance with the BCZR absent a variance. 

Indeed, this is he precise legal strategy that was successfully employed in a similar cell tower 

setback case in 2010. See 2010-0147-SPHA. 

Of co se, Petitioner did not pursue any of those avenues and instead chose to seek a 

variance from he Board of Appeals, Circuit Court and Court of Special Appeals, all after the law 

had changed tJ the language that continues to apply today. Even further, Petitioner again failed 

to argue that t1e cell tower, as it stands today, is in compliance with the BCZR when faced with 

a code enforcement action in 2009. Instead, Petitioner paid a civil penalty without appealing or 

challenging th hearing officer's finding of a violation. Having failed to raise an argument that 

could and sho ld have been raised over the course of this litigation, Petitioner is now barred 

from re-litigati g their request to maintain a cell tower in this location. 

CONCLUSION 

Whereiore, Baltimore County respectfully moves for an Order DISMISSING, with 

prejudice, the t ortion of this Petition that requests an interpretation that the "existing cellular 

tower is in co} pliance with setback and all other applicable zoning regulations." It is important 

for the Board to make clear that Petitioners cannot lose a legal battle at every level and then 

return to the Board arguing that the battle never should have occurred in the first place. It is in 

the interest of udicial economy to dismiss this petition. 
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Respectfully submitted, 

Adam M. Rosenblatt 
Assistant to the Director and 
Assistant County Attorney 
Dept. of Permits, Approvals and Inspections 
111 W. Chesapeake Avenue, Room 105 
Towson, MD 21204 
(410) 887-3353 

CERTIFICATE OF SERVICE 

I hereb . certify on this 181
h day of December, 2012 that a copy of this pleading was 

mailed to Lai nce Schmidt, 600 Washington Avenue, Towson, MD 21204, and hand delivered 

to Carol Demil'o, Office of People' s Counsel. 

A~ 
Adam M. Rosenblatt 
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J.EMORANDUM IN OPPOSITION TO MOTION TO DISMISS 

Back Lver, LLC and Sprint Nextel, Inc. , hereinafter "Petitioners" by and through 

Lawrence E. t chmidt and Smith, Gildea & Schmidt, LLC, their attorneys, submit this 

Memorandum n Opposition to Motion to Dismiss and respectfully state: 

Background 

This m tter comes before the County Board of Appeals of Baltimore County ("Board") 

as a de nova earing on an appeal of the decision of the Administrative Law Judge denying a 

Petition for Special Hearing filed by Petitioners for the property located at 810 Back River Neck 

Road in easte Baltimore County. Within its petition, Petitioner requested the following relief: 

1. To determine that an existing cell tower is compliant with the current setback 

regulations; 

2. To approve a non-density transfer of lands into the subject property from the north 

an west; and, 

3. such other and further relief as the nature of its cause may require. 

At the onset of the hearing, Baltimore County, through its Office of Law, moved for 

dismissal oft e appeal and consideration of the Petition on the grounds of res judicata. People ' s 
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Counsel for Ba timore County joined in that motion. Rather than receiving any evidence, the 

Board recessed ·ts' hearing and directed the parties to submit written memoranda addressing the 

res judicata iss , e. On behalf of the Petitioners, this memorandum follows. 

Petitioner avers that the Board cannot grant this motion without any factual findings upon 

which its legal conclusions might be based. The matter before the Board is de nova, thus the 

previous factua findings of the Administrative Law Judge are irrelevant. The Board has received 

no factual evidf nce. The only "evidence" presented to this point in the proceedings are certain 

exhibits ( copieb of previous Board/Court decisions and Bills of the County Council) offered 

during argume / t. Petitioner presents the following proffer of the testimony and evidence which 

would be prese ted by it, if permitted by the Board. 1 

Back ·ver LLC is the owner of a 5.0 (+/-) acre irregularly shaped property located at 

810 Back Rivr Neck Road in the Turkey Point community of eastern Baltimore County. The 

property is c1 ently predominantly zoned ML (Manufacturing, Light).2 The property has long 

been used fo commercial/industrial/manufacturing purposes. The front of the property is 

improved wit a large commercial building which is similar in style to a strip center type 

building. Vari us commercial tenants are housed therein. The property has two other large 

structures to t e rear. These are also used for commercial purposes. There is also a large open 

area of the pr perty used for boat and building material storage. The extreme rear of the site 

(which is v· ally invisible from Back River Neck Road and adjacent properties) features the 

1 The profferdd facts are contained not only in the "Background" section of this memorandum 
but also are st , ted throughout to support the arguments presented herein. 
2 As is shown on the County' s current zoning map (attached as Exhibit A), the property lines of 
the subject property are not aligned precisely with the zone lines. This fact is evidence that a 
"zoning line" /is not the same thing as a "property line". The significance of this distinction will 
be discussed ereinafter. Because the lines are not aligned, a narrow strip of the property is 
zoned RC 20, which is the zoning of the adjacent tract. 



cell tower at is · ue and related equipment. The surrounding properties are largely undeveloped 

and heavily w oded. Much of the neighborhood is in the Chesapeake Bay Critical Area, i.e. 

lands within 1, 00 feet of the Bay and its tributaries. Thus, much of the neighborhood cannot be 

developed due environmental constraints and regulations. 

In 2001 , Sprint Nextel contracted with Back River LLC to lease a small area of the rear 

of the site to c nstruct a telecommunications tower. The zoning regulations then in effect had 

been promulga ed in 1998 and set out the required setbacks for a tower in Baltimore County 

Zoning Regula ion (BCZR) section 426.6. That section required a sequenced analysis of three 

characteristics of the subject property and adjacent properties in order to determine the setback 

required. First, the regulation required a determination of the zoning of the property on which the 

tower was to be located. Different setbacks were required if the tower was located on 

"residentially oned" property, "transitionally zoned" property, or a "medium or high intensity 

commercial zo ed" property. Because the property on which the tower was proposed was zoned 

ML ( a "medir or high intensity commercial zone"), the second criteria to be applied was to 

determine wh her the subject property adjoined a "residential zone." The surrounding properties 

were zoned R 20 (a "residential zone", pursuant to the definition of that phrase in Section 101.1 

of the BCZR)j Because of the adjacent residential zone, the third test was then applied, i.e. the 

tower need b setback 200 feet from the "residential zone line". Thus, to emphasize, the then 

existing setba k regulations were based upon, 1. the zoning of the subject property, 2. the zoning 

of adjacent pr perties, and 3. the location of the zone Residential line which, as indicated above, 

is not necess ,ily in the same location as the property line. 

Becau e the abutting properties to the north, west and south were all zoned RC 20 and the 

residential zo e line for each was less than 200 feet from the proposed tower' s location, three 
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separate varian ,es were requested. To the north/side (the Luciano property) a setback of 148 feet 

was requested, o the west/rear (the Back 50 LLC property) a setback of 75 feet was requested 

and to the sout1 side (the Julio property) a setback of 75 feet was requested. The Petitioners thus 

filed a Petition tor Variance to approve these setbacks, all in lieu of the 200 feet required. 3 

After p blic hearing in 2001 , the Zoning Commissioner issued an order on January 4, 

2002 granting ,he variances. Sprint then constructed a 115 foot high tower in order to fill an 

immediate neeci and hole in its coverage network. Under its license with the Federal 

Communicatio s Commission, Sprint is required to provide complete cellular service and the 

subject locatio was desperately needed to fill a hole in coverage in the Turkey Point 

community. Tl l Commissioner' s decision to grant the variance was no doubt influenced by the 

support that thj request received from reviewing agencies of County government. Within their 

Zoning Advisor comments, the agencies expressed support for the variance. A timely appeal of 

the Commissioner's order was filed by People ' s Counsel and after a de nova hearing at the Board 

of Appeals ("BJ ard"), the Petition was denied by order dated May 14, 2003. The Board denied 

the variances, 1olding that the property was not unique. The Board did not hold that the tower 

caused any deh iment to the locale, but concluded that Petitioner' s had failed to meet the 

uniqueness burr en required by Cromwell v. Ward, 102 Md. App 691 (19.95), and its progeny. An 

appeal to the Cr cmt Court was demed and that Court affirmed the dec1s10n of the Board to deny 

the requested 1ariances. A further appeal to the Court of Special Appeals likewise affirmed the 

variance deni11. Neither the Board nor reviewing courts held that the property was an 

inappropriate 1, cation for the tower, rather, their narrow decisions were restricted to a holding 

3 These dimenSjions were later amended because the tower was slightly relocated on the site at 
the request of EPS in order to minimize environmental impacts. 



that the propert1 was not unique and, thus, a variance could not be granted. Moreover, all of the 

decisions hinge on the presumption that a 200 foot setback was required. 

While t ese appeals were ongoing, the regulations related to cell tower setbacks were 

amended by th County Council. Under Bill 17-02 (effective May, 2002), the three part test to 

determine cell tower setbacks was eliminated. The zoning of the property was no longer a 

consideration. I ikewise, the zoning of adjacent properties was also no longer a factor. Finally, 

the location of he adjacent residential zone line was no longer relevant to determining setbacks. 

The new legisl tion replaced these three criteria with a single standard; any cell tower adjacent to 

"another owner s residential property line" had to be set back 200 feet from that line. 

The legislation was enacted by the Council prior to the Board' s decision and 

( obviously) th affirming decisions by the Circuit Court and Court of Special Appeals. 

Nonetheless, it is beyond any serious dispute that neither the Board of Appeals, the Circuit 

Court, nor the I ourt of Special Appeals considered the impact of this change in the law. Neither 

the adoption f Bill 1 7-02, nor the new language to the regulation brought about by this 

legislation, wa referenced in the written decisions of the Board, Circuit Court, and/or Court of 

Special Appeal . To the contrary, the Court of Special Appeals, in its opinion and order issued 

on August 3, 2 05 mistakenly described the setback requirements as they existed under the law 

then in effect Specifically, on page 8 of its opinion, the Court stated that the setback 

requirements w, re "primarily based upon three factors:" It then described those factors as, 1.) the 

zoning of the p operty on which the tower was located; 2.) the zoning of neighboring properties; 

and 3.) the use f the subject property.4 

4 The Court of , pecial Appeals actually mis-stated the third requirement. It was not the "use of 
the subject pro erty" which was a consideration, but the location of the residential zone line. The 
mis-statement I ad no effect in the Court' s decision, as the issue before it was whether a variance 



In the i stant case, Petitioners have filed a Petition for Special Hearing relief (NOT A 

VARIAN CE), r esenting an unaddressed question of law and advocating an interpretation of the 

BCZR that would result in a finding that the tower is compliant with the current law. The theory 

now advocated by the Petitioners was not the subject of the prior proceedings, nor were the 

questions gene11 ted by this theory at all considered. As importantly, this question is based upon a 

different factua scenario. 

Argument 

The Special Hearing is not Barred by Res judicata 

The doetrine of res judicata bars the litigation of a cause of action after it has already 

been litigated. ertz v. Anne Arundel County, 339 Md. 261 , 269 (1995); Deleon v. Slear, 328 

Md. 569, 580 (1992). It has been held that res judicata can apply in administrative (quasi 

judicial) proceedings and that the doctrine bars claims previously litigated and those claims that 

properly could have been litigated. Batson v. Shiflett, 325 Md. 684, (1992). The elements of res 

judicata are as follows: 

(1) he parties in the present litigation should be the same or in privity with 
the parties to the earlier case; (2) the second suit must present the same 
cau e of action or claim as the first; and (3) in the first suit, there must 
ha been a valid final judgment on the merits by a court of competent 
juri diction. Deleon, 328 Md. at 580. 

In the r stant case, the controversy is over the second element of res judicata: whether 

the claim in t , e instant matter is the same "claim" or "cause of action" that arose before the 

Zoning Co , issioner in 2002. Maryland has adopted the transaction test of § 24 of the 

Restatement (.: econd) of Judgments as the test for determining whether two claims or causes of 

should be gr~ted and whether the uniqueness required was demonstrated. The Court held that 
because the pr perty was not unique, no variance could be granted. 



action are the same for purposes of res judicata. Gertz, 339 Md. at 269-270. The transaction test 

has been stated s follows: 

Wh~t factual grouping constitutes a "transaction", and what groupings 
con titute a "series", are to be determined pragmatically, giving weight to 
sue considerations as whether the facts are related in time, space, origin, 
or motivation, whether they form a convenient trial unit, and whether their 
trea~ment as a unit conforms to the parties ' expectations or business 
understanding or usage. Id. at 270. 

In GerJ Gertz and Anne Arundel County settled a grading permit dispute in 1985 by 

entering into a

1 
onsent Agreement that allowed Gertz to dispose of raw materials on his land. Id. 

at 264. In 198 , the County filed a petition for Contempt in Circuit Court challenging the nature 

of Gertz' s acti ities under the Agreement. Id. Gertz was found not to be in contempt, as his land 

filling activity was determined to be farming (and not raw material disposal) and permissible 

under the agr ement. Subsequently, on April 23, 1990, the County enacted an emergency 

ordinance that equired Gertz to obtain a sanitary landfill permit to continue this use. Id. at 265. 

Soon thereafte Gertz filed a declaratory judgment claim and the County counter claimed. Gertz 

asserted that t e County' s counterclaim was barred by res judicata. On appeal, the Court of 

Appeals dete , ·ned that res judicata did not bar the County' s counterclaim because it was not 

the same clai presented in the 1989 action. Id. at 270. 

The G rtz Court determined that it was significant that the conduct complained of by the 

County occurr d at different times. Id. Additionally, the counterclaim addressed Gertz' s failure 

to obtain a l:rfill permit following the enactment of the 1990 Ordinance, whereas the contempt 

action address' d Gertz' s land filing activity in 1989 under the Consent Agreement. Id. Moreover, 

the Gertz Cot noted that even though both of the County' s claims related to the same land and 

activity, the ounty' s claims originated from different sources. Id. The Court of Appeals 

explained: 



Signifi~tly, the theory of liability in the instant action did not exist when the 
earlier uit was litigated; thus, Gertz's argument that the counterclaim is barred 
because the County merely changed its legal theory is inapposite. Although res 
judicat generally bars a second suit based on a different legal theory applied to 
the sam

1 
set of facts previously litigated, that rule does not apply here because it 

assume~ that the second theory of liability existed when the first action was 
litigate . When the contempt action was litigated, the County had no right to 
procee against Gertz under the Ordinance because it had not yet been enacted. 
Id. ( empl asis added) 

different consir erations. Id. In the contempt action, the County sought to enforce the Consent 

Agreement an to regulate Gertz's activity. Id. at 270-71. By contrast, the County's second claim 

was to enJom Gertz's activities only until such time as he obtained a landfill permit in 

compliance w· h the new law. Id. at 271. In addition, the Gertz Court established that the 

County's two , laims did not form a convenient trial unit because the County's rights under the 

ordinance did ot exist until April 23, 1990, and therefore could not have been litigated in the 

contempt actio in 1989. Id. Finally, treating the facts as separate trial units would not conform 

to the parties' xpectations because in addition to the change in the law, the 1989 decision could 

not be seen a exempting Gertz from all future regulation. Id. Many of the same factors that 

existed in Ge which precluded res judicata are also present here. 

A. The law changed after the Zoning Commissioner 's Hearing in the initial action. 

Like ertz, the law changed in the instant case and the origin of the two claims emanated 

from different sources. As noted above, the regulation considered by the Zoning Commissioner 

when he gran ed the petition for variance was significantly amended thereafter. The version of 

the regulation under consideration in the instant matter bears little resemblance to the law in 

effect when t earlier matter was filed and considered by the Commissioner. 



Additio ally, like Gertz, the two petitions are motivated by different considerations. In 

the petition for variance, the Petitioners sought approval of a lesser set back than was required 

under the zon·ng regulations. In the instant petition for special hearing, the Petitioners are 

seeking an interpretation of the BCZR to determine if the cell tower is in compliance with the 

applicable zo4 ng regulations. The required elements of proof are significantly different. For a 

zoning variance to be granted, the applicant must demonstrate that the property is unique and that 

the petitioner ould suffer a practical difficulty if the variance were denied. (BCZR § 307.1) 

Comparatively pursuant to BCZR § 500.7, no such standard of review is imposed in considering 

special hearing[ . A special hearing has been likened to a declaratory judgment action wherein the 

Commissioner interprets the BCZR as is necessary for the proper enforcement of the zoning 

regulations. Fi /ls Road Community Association, et al.! v. Baltimore County, MD 203 Md. App. 

425 (2012). 

Finally as will be further explained below, the two claims did not form a "convenient 

trial unit" an , treating the facts as separate trial units would not conform to the party' s 

expectations because the Petitioner' s rights under the new law could not have been litigated in 

the initial actil n. Thus, applying the transactional test in accordance with the Gertz decision 

clearly establi hes that res judicata does not bar the present petition. 

B. As a matter of law. Petitioners could not amend the relief requested when the 
matter went before the Board. 

It is a ticipated that Baltimore County and People ' s Counsel will contend that the theory 

presented in t1e instant Petition for Special Hearing should have been offered by the Petitioners 

during the cok se of the previous proceedings. Baltimore County and People's Counsel claim 

that PetitioneJI should have amended the relief requested during the prior litigation. However, 

Petitioners w re legally barred from amending their requested relief after the law was changed 



while the mattl was pending at the Board. The Court of Appeals has previously explained that 

while the Board conducts a de novo hearing, it nevertheless exercises appellate jurisdiction. UPS 

v. People 's Co nsel, 336 Md. 569, 587-91 (1994). Initial jurisdiction for any zoning matter in 

Baltimore Co ty is vested in the Zoning Commissioner (now, the Office of Administrative 

Hearings.) The Petitioner' s would certainly not have been permitted to introduce a new petition 

for special her ng when only a petition for variance was under consideration during the 

appellate proc / edings at the Board. The Board has consistently held in prior cases that the 

introduction o a i:iew "theory" under a new zoning petition requires a new filing to the Zoning 

Commissioner. Additionally, there is no requirement that the Petitioner had to abandon the 

variance case r d request a remand to the Commissioner when they appeared before the Board. 

They could, a did, continue to litigate the case under the cause of action (i.e. theory) presented 

in the Petition or Variance. It was later (in this case) that, the Petitioner properly filed the new 

petition and pr · sented a different cause of action. 

The B ard has long held that amendments materially changing the nature of the case on 

appeal to it am impermissible because of the well recognized and required notice requirements. 

That is, a Per on may not be amended at the Board if it adds an element which a citizen 

reasonably wor d find material in deciding whether to participate. Cassidy v. Baltimore County 

Board of Appeals, 218 Md. 418, 425-26 (1958) (the public must be apprised clearly of the 

character oft e action proposed and have enough of a basis upon which it rests to enable them 

to intelligent! prepare for the hearing). In this case, a member of the public may choose to 

participate in the special hearing case given its implication County-wide, but chose not to 

participate in e variance case which was relevant only to the property at 810 Back River Neck 

Road. The int rpretation of "new'' section 426.6.A requested by Petitioners in the instant case 



affects any to Jer located in Baltimore County. To the contrary, a variance is site specific to the 

property at issl e. Thus, such an amendment would violate requisite notice requirements. BCZR § 

500.7 specific, ly requires that notice of petitions for special hearing be given to the public via 

the posting of he sign on the subject property and advertisement in a newspaper. Such notice 

requirement mandates that the posted sign "describe the action requested in the petition." These 

notice requirel ents are not required while a matter is pending at the Board and are imposed 

when the case s first filed at the Zoning Commissioner level. Therefore, there would have been 

no "notice" to the public of the special hearing theory if an amendment was permitted at the 

Board. 

Additi I nally, such an amendment is also prohibited because the new theory would 

escape the requisite review by the County' s Zoning Advisory Committee Agencies. See BCZR § 

32-3-302; see !so BCZR § 500.7. Once a hearing date before the Commissioner is established, a 

copy of the pe ,ition shall be forwarded to the Department of Planning and other County agencies 

for considerati , n and a written report containing recommendations on the proposed petition. 

In sum the amendment that the Office of Law and People' s Counsel contends should 

have been made could not have been made as it would change the essence of the relief requested. 

As important! /' the request is different and the standard of review is different. No notice would 

have been given to the public of the requested relief in the Petition for Special Hearing. The 

"cause of actj n" is not the same. 

C. The underlying facts related to the property and neighborhood are different today 
than when the prior case was considered and the Petitioner 's "theory " of the 
case was unavailable at the time ofthe first case. 

The , derlying factual scenario ( of which there is no evidence before the Board but 

which is proffi red herein) is different today from when the variance was litigated. This change in 



the factual see , ario makes it so the relief requested under Petitioner' s current theory was not 

available to Pe itioner when this matter was winding its way through the Board, Circuit Court 

and Court of S ecial Appeals. This "unavailability of a claim" in the first case was expressly 

found in Gert as a basis which precludes the application of res judicata. This holding was 

likewise stated in Seminary Galleria v. Dulaney Valley Improvement Ass 'n, et al. 192 Md. App. 

719 (2010), wliere the Court of Special Appeals held that a material change in the facts or law 

precludes the t plication of res judicata. This has been the consistent holding of the Appellate 

Courts. For exr ple, in Jack v. Foster Branch Homeowner 's Ass 'n No. I , et al. 53 Md. App. 325 

(1982) the Cor of Special Appeals held that res judicata does not apply when there has been a 

change in the 1· w or a material change in circumstance. The Court reasoned that res judicata did 

not apply sine evidence necessary to sustain the second action was not the same as the evidence 

necessary to s pport the first. 

Petitio er' s argument (which this Board has failed to allow Petitioner to develop through 

its refusal to pt rmit testimony) is that, under the current version of the setback statute, no setback 

is required to ihe Julio property because that property is not residentially developed. Petitioner 

avers that un) r the current law, a 200 foot setback is required only when an adjacent property 

within 200 fe t of a tower is owned by another and has a dwelling thereon. Thus, in order for 

Petitioner to o fer this argument, the Julio property cannot have a dwelling. Indeed, if he were to 

testify, Mitch Kellman (Petitioner' s expert) would testify that the Julio property is currently 

vacant. This ould likewise be confirmed by current photographs and tax records. 

ourt of Special Appeals decision, the Court recounted the facts as found in the 

prior case by he trier of fact, i.e. the Board of Appeals. The Court' s opinion, on page 2, states 

that the Julio l roperty (which was to the south of the subject site and zoned RC 20) is improved 



with a dwelling. 5 That residence is no longer present and the Julio property is currently 

I 
unimproved. l is change in the facts is the key factual distinction between the first case and the 

instant matter. n his expert opinion, Mr. Kellman would opine that the current regulations do not 

require a setba k due to the absence of a dwelling on the Julio property. He would not have this 

same opinion if the residence on the Julio property still existed. The theory which was 

unavailable in 1W02-2005 during the prior litigation is available today because of this change in 

the facts. The l [nimproved condition of the Julio property today ( as opposed to the circumstances 

that existed pr viously) gives rise to a cause of action/theory of relief which was previously 

unavailable an , never contemplated/considered by the Board and courts. This change in facts is 

precisely the pe of distinction contemplated in Gertz, Seminary Galleria and the other cases 

cited. 

It is al o to be observed that after the Court of Special Appeals affirmed the variance 

denial, the Pett oner explored the possibility of obtaining additional property to the north, west 

and south ofthl subject property. This was done so that the Petitioner would own property which 

extended at lel t 200 feet in all directions from the tower. This would remove any doubt that the 

tower's locatidn was permissible under the law. The lands contemplated to be acquired are 

undeveloped, largely wooded and have no development potential. Environmental constraints 

associated wit the properties allowed the Petitioner to present a minimal monetary offer to those 

landowners. I eed, acreage to the north/side (Luciano property) was acquired by Petitioner, as 

was acreage to the west/rear (Back 50 LLC). Collectively, these acquisitions cost the Petitioner 

the modest sum of $4,000. These acquisitions (the approval of which are sought through another 

prOng of the sr ecia! hearing; i.e. to approve a non density transfer) mean that the petition for 

5 The Court' s erbatirn opinion, in describing the subject property states, "[T]he southern 
boundary is bo, dered by RC20 property on which there is a residence." 



variance doesn t apply (under any interpretation) to the side yard towards the north and rear yard 

towards the we t. The special hearing theory presented by Petitioners is thus relevant only to the 

Julio property to the south.6 This is a change to the configuration and size of the subject 

property from tr e time of the prior case to the present. 

D. k es ·udicata does not a l when an administrative a 
n error of!aw. 

I 
Even i it is determined that an amendment would have been permissible, the Board's 

failure to take the new law into account was arbitrary and capricious and is a defense to res 

judicata. Klei v. Colonial Pipeline Co., 55 Md. App. 324, 340 (1983); Board of County 

Commissioner I of Cecil County v. Racine , 24 Md. App. 435, 443 (1978). Res judicata does not 

apply to decis ons of administrative agencies where "there has been a substantial change of 

conditions or it is shown that the decision was a product of fraud, surprise, mistake or 

inadvertence." r lein, 55 Md. App. at 340 (quoting Racine, 24 Md. App. at 443). Furthermore, to 

avoid unfairner, res judicata does not apply when an administrative agency's decision is based 

on an error in 1 w. Klein, 55 Md. App. at 341 ; Racine, 24 Md. App at 452. 

Here, t[ e Board's Opinion made no mention of the change to the law. As noted 

previously, the Court of Special Appeals clearly applied the old regulation. See Sprint, supra. 

Accordingly, i ecause the roles of the Circuit Court and the Court of Special Appeals were to 

review the decision of the Board, neither Court had an opportunity to account for the change in 

the law. Thus, L avoid unfairness, resjudicata should not apply to the Board's legal error. 

E. L the initial action Petitioners lacked am le rocedural means or 
'developing the entire transaction. 

In appr ! ving the transaction test, the Court of Appeals has made clear that "equating a 

6 There has be 1n no acquisition of any acreage from the Julio property. 



claim with transaction is justified only when the parties have ample procedural means for fully 

developing the entire transaction." Esslinger v. Baltimore City, 95 Md. App. 607, 619 (1993) 

(quoting Resta ement Second of Judgments , §24 cmt. a (1982)). Part of being afforded ample 

procedural me sin an initial action is also being afforded the opportunity to pursue all of one 's 

remedies in th t action. Esslinger, 95 Md. App. at 619; see also Restatement §26(1 )( c) (res 

judicata does ot apply when a "plaintiff [is] unable to rely on a certain theory of the case or to 

seek a certain lemedy or form of relief in the first action ... and the plaintiff desires in the second 

action to rely ! that theory or to seek that remedy or form of relief'). 

There£ re, irrespective of the factors associated with the transactional test, Petitioner' s 

request for spel ial hearing is not barred by res judicata since it could not have been asserted in 

the initial actio . 7 

For all of the above reasons, Petitioner requests that the Motion to Dismiss filed by the 

Baltimore Colty Office of Law and the Office of People's Counsel be DENIED and that this 

case be scheduled for a hearing on the merits of the Petition. 

Smith, Gildea & Schmidt, LLC 
600 Washington Avenue, Suite 200 
Towson, MD 21204 
(410) 821-0070 
Attorney for Owner/Petitioner Back River, LLC 

7 Res judicata ~lso does not attach based upon the Code Enforcement proceeding through which 
the Petitioners !were sanctioned. First, it is the Zoning Commissioner, not the Code Enforcement 
Hearing Officer, who has the authority to "interpret" the Zoning Regulations. (See BCC § 32-3-
301). Second Code Enforcement Hearing Officer Wisnom was not a quasi-judicial 
administrative body. Finally, a review of Wisnom's written findings and order shows that he 
was not cogni ant of the law change and thus did not consider it. 
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MEMORANDUM OF PEOPLE'S COUNSEL 

FOR BAL TIM ORE COUNTY 

People s Counsel for Baltimore County hereby submits this Memorandum m 

support of th Motion to Dismiss the Amended Petition for Special Hearing. 

Introduction and People's Counsel's Position 

er Back River LLC (hereafter "Back River") filed a Petition for Variances 

in 2001 to c ,nstruct a wireless communications cell tower on Back River Neck Road. 

The variance . were approved by Zoning Commissioner Lawrence Schmidt but denied in 

a de nova ap~eal by the County Board of Appeals (CBA) and subsequently by the Circuit 

Court and thci Court of Special Appeals (CSA). People's Counsel participated in the 2001 

case at the + A hearing and throughout the appeals. Back River erected the cell tower 

after the Zo 'ng Commissioner decision and refused to take it down despite denials by 

the appellate courts. It remains on the site to this day. Our office and the community 

Department , f Permits and Development Management in 2004, 2005, and 2006. 

In 20 2, Back River filed an Amended Petition for Special Hearing ("Petition") 

for the sam , relief, claiming an amendment (Bill 17-02) to the cell tower legislation 

(BCZR 426 6) in 2002 eliminated the need for the 200 ft setbacks on the northern, 

southern, a d western side of the site. People's Counsel opposes the 2012 Petition 

because the essence of Back River' s current request for relief duplicates the relief 

requested in 2002 and is barred by the long established principle of res judicata: 

"The doctrine of res judicata provides that "a judgment on the merits in a 
previ us suit between the same parties or their privies precludes a second suit 
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predica ed upon the same cause of action." (citations omitted) Seminary Galleria, 
LLC v. Dulaney Valley Improvement Association, 192 Md. App. 719 (2010). 

theory that co ld have been raised at the prior hearing: 

'With reasonable diligence, Seminary could have discovered and asserted 
in supPiort of the original 2003 filing its current argument that the Galleria needs 
more prrking spaces in order to comply with requirements the County adopted in 
1986. ~eminary' s failure to accurately and contemporaneously survey the galleria 
in co ection with its first application to approve the additional spaces is not a 
reason o consider a second application seeking the same relief." Id at 741-742. 

Follo ·ng an evidentiary hearing and post hearing memoranda, Administrative 

Law Judge ( LJ) Beverungen denied Back River' s petition. First, the ALJ found the 

2012 Petition is barred by res judicata: 

"In these circumstances, the doctrine of res judicata (which is applicable to 
quasi-j dicial administrative proceedings, such as those before the Baltimore 
Count Board of Appeals) is applicable. That doctrine bars relitigation of claims 
that ere, or could have been litigated in an earlier proceeding between the 
partie . Seminary Galleria, LLC v. Dulaney Valley lmpro. Ass 'n. , 192 Md. App. 
719, 7 4-37 (2010). As such the doctrine of res judicata bars the Petitioners from 
obtain ng special hearing relief in this case." 

Judge Beverungen also held Back River' s proposed new "legal theory" that Bill 

17-02 does t impose the 200ft setback to adjoining residential lots without a dwelling 

to be comple ely unfounded and without merit. 

·ver filed an appeal to the CBA. A hearing was held on December 4, 2012. 

The parties ere heard preliminarily on the res judicata issue. The CBA stated it will 

decide this · sue before proceeding on the Petition for Special hearing and requested 

written mem randa from the parties. 

As in tructed, this Memorandum addresses the single issue of the application of 

the of res judicata to the current Petition. Any references to statutory 

construction and the applicability of Bill 17-02 to the 2002 case are made to "flesh out" 

our res Judi [ata position. It is also in response to Back River's claims that (i) res judicata 

does not ap ly to Bill 17-02 since it was enacted after the Petition for Variance was filed 
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and their pro I osed interpretation was not presented in the 2002 case; and (ii) Back 

River's claim that a "mistake of law" constitutes an exception to the res judicata 

doctrine. 

HOW DOES A CHANGE IN LEGISLATION AFFECT A PENDING 
I ZONING CASE 

Back + ver argues Bill 17-02, and the interpretation presented at this time, could 

not have bee! made in the prior case. As strenuously as our office disagrees with Back 

River' s interpr tation, the argument could have been made in the prior case at the de nova 

hearing beforf the CBA. Before our legal argument is made, it may be beneficial to 

review the ch1onology of this case as it relates to our res judicata position: 

l
0-19- 2001 - Back River files a Petition for Variance seeking 5 variances from 

the setbacks under BCZR 426.6 

1-04-2002 Zoning Commissioner approves the variances; cell tower 
erected while appeal to CBA pending 

2-19-2002 Baltimore County Council enacts Bill 17-02 consolidating and 
rephrasing BCZR 426.6. 

05-14-2002 Bill 17-02 becomes effective ( 45 days from enactment) 

9-25-2002 Day 1 de nova hearing before the CBA 

1-21-2003 Day 2 de nova hearing before the CBA 

5-14-2003 CBA issues written opinion denying variances 

02-05-2004 Circuit Court affirms CBA and denies variances 

08-04-2005 Court of Special Appeals affirms CBA' s denial of variances 

05-09-2008 Back River files Petition for Special hearing and Petition for 
Special Exception (Petitions never proceeded to hearing and 
matter lay dormant until 2012 Amended Petition filed) 

05-17-2012 Back River files Amended Petition for Special Hearing 

3 



Recent Maryland appellate cases support our position that a new statute applies to 

a pending casl , and can be introduced to the Court or agency having jurisdiction over the 

matter when t e statute is enacted. 

In Ora slands v. Frizz-King 410 Md. 191 (2009), a Queen Anne's County zoning 

and land usJ case, the Petitioner, Frizz-King, sought approval for a residential 

subdivision. f he Board of Appeals and Circuit Court approved the plan which was 

opposed by t+ adjoining landowner, Grasslands. Just prior to oral argument in the Court 

of Special Ap eals, the County passed a law amending the standards to evaluate proposed 

subdivisions. The CSA affirmed the County Board of Appeal ' s approval of the plan 

under the pri r standards without consideration of the new law. The Court of Appeals 

reversed and stated the new standards apply. The Court remanded to the Board of 

Appeals whic had erroneously imposed the burden of proof on the protestant instead of 

the petitioner with instructions to apply the new standards. In the Opinion, Judge Adkins 

reviewed the effect of a new statute on a pending case, both in general and then 

specifically i zorung cases: 

"The question whether a statute operates retrospectively, or prospectively only, 
ordinal ly is one oflegislative intent. In determining such intent this Court has repeatedly 
stated, 'there is a general presumption in the law that an enactment is intended to have 
purely prospective effect. In the absence of clear legislative intent to the contrary, a 
statute s not given retrospective effect." ( citations omitted) Id at 218. 

dkins explained one exception to the general presumption of prospective 

application i a change that is procedural rather than substantive. A procedural change 

can be appli d retrospectively because " ... it deprives the appellant of no property or 

rights ... Tlie provision is merely procedural[.]" (citations omitted) Grasslands, supra 

226. ( empha is in original). 

Judge tkins then emphasizes that zoning cases are treated differently: 

"The exception most pertinent to this case is the general presumption in favor of 
retroa9tivity in zoning and land use cases." (citations omitted) Grassland, supra 220. 
( emphasis in original). 

Reme l ial zoning statutes apply retroactively to a pending case where there is no 

final decisio, because the petitioner has no legal authority for the requested relief 
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pending the fi al outcome and thus has no vested rights. The January 4, 2002 decision of 

Zoning Col l issioner Schmidt approving the cell tower contained the cautionary 

language: 

'1-The Petitioners may apply for their building permit and be granted same 
upon receipt of this order; however, Petitioners are hereby made aware that 
procee4ing at this time is at their own risk until the 30-day appeal period from the 
date ofl this Order has expired. If an appeal is filed and this order is reversed, the 
relief granted herein shall be rescinded." (See Baltimore County Hearing Exhibit 

#!). I 

In footj ote 10, the Grasslands Court cited with approval a 1964 Baltimore County 

zoning case, rf orkdale Corporation v. Powell, 23 7 Md. 121 (1964). In Y orkdale, a special 

exception anJ variance for an apartment building were approved and the neighbor 

appealed. The Circuit Court reversed the approval and the property owner appealed to the 

Court of Apf eals. While the case was pending the county council passed a bill 

prohibiting anr variance for the proposed use. The Court of Appeals applied the new law, 

determined thl relief was not available to the Petitioner, and rendered the case ~oot. 

The point of Y orkdale is that the Court took notice of the new law and applied it to 

the pending dase without a further hearing. Here, Bill 17-02 was enacted before the 

evidentiary h aring at the CBA, allowing for a review by the administrative agency in 

"real time". I is worth noting that Bill 17-02 amending BCZR 426.6 was enacted 7 

months befor the first CBA hearing date and 11 months before the second date. There 

was ample ti~ e for review of the statute and notification of all parties that a legal 

argument woJld be presented on the need for variances. We know it is not uncommon 

for the partie to present new or different evidence and legal points at the CBA level. 

Back River c uld easily have presented their variance case and made the legal argument 

that in the alt mative no variances were required. Admittedly People's Counsel would 

have opposed Back River's interpretation of Bill 17-02 as it does now, but there is no 

doubt the mai er could have been presented to the CBA, and argued and briefed by all 

parties there a d in the appellate proceedings. 

5 



In Scrimgeour v. Fox Harbor, LLC, 410 Md. 230 (2009), the parties disputed 

whether a pr [posed structure for horse activities was permitted as an accessory use. 

While the cas was pending in the Court of Appeals and before oral argument, the parties 

advised the c urt of amendments to the Talbot County Zoning Code which revised the 

definitions of I ccessory uses and structures and the location of those uses in agricultural 

zones. Judge Battaglia held the new regulations applicable under the principles set out in 

Yorkdale, su4ra, Armstrong v. Mayor and City Council of Baltimore, 409 Md. 648 

(2009), Laytolil. v. Howard County Board of Appeals, 399 Md.36 (2007). 

The Sch mgeour Court chose to remand the case to the Board of Appeals to permit 

argument and review by an administrative agency. But it did not require the property 

owner to file I a new Petition based on the changes in the law and start anew. Judge 

Battaglia remJnded for the administrative agency: 

i" ... to consider and apply the local ordinance, as it now stands, in the exercise 
of its pf sumed expertise in such matters. Given the freshness of the legislative changes 
and the igorous dispute between the parties as to the legislative intent of the changes and 
the leg 1 effect to be given them on the facts here, any reviewing court (and the record) 
well may benefit in any future consideration of this dispute from the reasoning of the 
adminit ative body" 

In Armstrong, supra, Judge Harrell determined the Court of Appeals could 

construe the + plication of the new zoning ordinance without remand. 

The far s here present a much cleaner and uncomplicated scenario. Back River's 

interpretation l~f Bill 17-02 could have been made before the very agency charged with 

hearin~ t~e j vidence and legal argument, without the need for a remand or a 

determmat10n of the matter by an appellate court. 

There e other appellate cases which applied new legislation to a pending case 

and these ar interspersed in the sections of this Memorandum in the context of res 

judicata. 

The pl int is Back River could have presented its position on the interpretation of 

the amended statute to the CBA in 2002 and 2003. Its failure to do so prohibits seeking 

the same reli - a cell tower - under a legal theory readily available in 2002. 
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Moreo er, it is possible the Circuit Court or the CSA may have allowed Back 

River to prese tits legal interpretation even if it had not been presented at the CBA. To 

be sure, Bae River never suggested the setbacks were inapplicable in the 2 years the 

matter was on appeal. (In 2008, six years after the enactment of Bill 17-2002, Back River 

proposed to pl!lTchase additional RC 20 zoned land from adjoining property owners to add 

to the ML sit . It filed a Petition for Special Hearing and a Petition for Special Exception 

seeking a noJ density transfer and approval of a tower in an RC 20 zone. This comports 

with its origi~r l position and recognition that the setbacks apply, even under Bill 17-02. 

As stated tho~e petitions lay dormant and never advanced to a hearing). 

New lrlgislation applies to pending cases whether the law is a "game-changer' or 

not. Here, o office maintains Bill 17-02 did not change the substance of the law 

requiring tha a cell tower maintain a 200 ft setback from residential properties. Rather, 

the amendme t consolidated the language to maintain the 200 ft setback regardless of the 

zone in whic the tower was located. It is unreasonable to suggest the County Council 

improved wit a dwelling as Back River claims. 

Finall , the CSA opinion here references and quotes on page 8 the amended 

§426.6, obvi usly recognizing its applicability, and the need to maintain the 200 ft 

setback: 

"For ML sites surrounded by residentially zoned properties, the standard 
rear af d side setback is 50 feet. ... But a wireless telecommunications tower on 
such ~ site must satisfy a greater setback requirement - at least 200 feet from any 
resideptial boundary. See BCZR 526.6.A. l." (citations omitted) Sprint PCS, et al 
v. Baltimore County, Maryland. (Baltimore County' s Hearing Exhibit# 4). 

The ~SA applied the 200 ft setback by explicitly acknowledging the. amended 

statute applied to the case before them. Implicitly, they rejected an interpretation that 

required the djoining properties be improved with a dwelling. 

RES JUD/CATA BARS A NEW LEGAL THEORY 

As st ted above, our office strenuously disagrees with this strained and irrational 

interpretatio that the 2002 amendment only requires a 200 ft setback from "improved" 
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residential pr erty, not vacant property. But assuming validity for the sake of argument, 

it cannot eve be considered at this stage because it could have been raised in the prior 

litigation and /Petitioner failed to do so. In addition to the cases cited in the previous 

section, Powdll v. Calvert Count , 368 Md. 400 (2002) and Antwerpen v. Baltimore 

County, 163 d. App. 194 (2005) support our position. As noted, there was no final 

order until th . CSA decision in 2005, well after May 5, 2002, the effective date of Bill 

17-02. 

It 1s ndisputed that the principle of res judicata, sometimes referred to as 

preclusion, a plies to CBA decisions. Judge Robert Karwacki confirmed in Batson v. 

Shiflett 325 d. 684, 701-05 (1992): 

"The Court of Special Appeals used the following test for determining whether 
the NL B decision is entitled to preclusive effect: 

"Whether an administrative agency's declaration should be given preclusive effect 
hinges on three factors: ' (1) whether the [agency] was acting in a judicial 
capacity; (2) whether the issue presented to the district court was actually litigated 
before the [agency] ; and (3) whether its resolution was necessary to the 
[ agency's ]decision. '" ( citation omitted) 

Batson 86 Md.A . at 356 586 A.2d at 799 (quoting West Coast Truck Lines v. 
Ameridan Industries, 893 F.2d 229, 234-35 (9th Cir.1990)). This test was first enunciated 
in Exxbn Corp. v. Fischer. 807 F .2d 842, 845-46 (9th Cir.1987), and its three prongs are 
supported by the Supreme Court case law on issue preclusion. 

In Un .ted States v. Utah Constr. Co. 384 U.S. 394 86 S.Ct. 1545 16 L.Ed.2d 642 
1966 the Court spoke particularly to the preclusive effect of administrative law rulings, 

statin that: 
"When an administrative agency is acting in a judicial capacity and 

resolves disputed issues of fact properly before it which the parties have had an 
adequate opportunity to litigate, the courts have not hesitated to apply res judicata 
to enforce repose." [ citations omitted]. 

Id. at · 22, 86 S.Ct. at 1560, 16 L.Ed.2d at 661. Thus, agency findings made in the course 
of pro

1

ceedings that are judicial in nature should be given the same preclusive effect as 
findings made by a court." 

The Supre~ e Court quoted the Utah Constr. Co. supra language in Astoria Federal 

Savings & Uoan Assoc. v. Solimino 501 U.S. 104, 107 (1991). Mr. Justice Souter added, 
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1'such repose is justified on the sound and obvious principle of judicial policy that 
a losin¥ litigant deserves no rematch after a defeat fairly suffered, in adversarial 
procee~'·ngs, on an issue identical in substance to the one he subsequently seeks to raise. 
To hol otherwise would as a general matter, impose unjustifiable upon those who have 
already shouldered their burdens, and drain the resources of an adjudicatory system with 
dispute resisting resolution . . . . The principle holds true when a court has resolved an 
issue, a d should do so equally when the issue has been decided by an administrative 
agency, be it state or federal .... " 

In Mrland, Chief Judge Brune explained the prohibition of a second zoning 

action in Wliittle v. Board of Zoning Appeals of Baltimore County 211 Md. 36, 

45(1956): I 
'The general rule, where the question has arisen, seems to be that after the lapse 

of such ltime as may be specified by the ordinance, a zoning appeals board may consider 
and act upon a new application for a special permit previously denied, but that it may 
properl~ grant such a permit only if there has been a substantial change in conditions. * 
* * lhis rule seems to rest not strictly on the doctrine of res judicata, but upon the 
proposi ,ion that it would be arbitrary for the board to arrive at the opposite conclusions 
on subs antially the same state of facts and the same law." Emphasis supplied. 

A "subl tantial change in circumstances" is strictly construed. A change in the way 

the same relief is stated or an exaggeration of a change in the neighborhood in order to 

avoid res judfo:ata will not be countenanced by the courts. 

In Chatham Corp. v. Beltram 243 Md. 138 (1966), the applicants attempted to 

avoid the co1sequences of an earlier denial by reducing the requested density and 

invoking neJ arguments. Judge Hammond wrote that the proposal did not differ 

significantly t kind or degree, and therefore the first decision was controlling under 

Woodlawn Ass'n v. Board of Appeals 241 Md. 187, 97 (1965) and the authorities there 

cited. 243 Mdl at 150-52. 

Chief t dge Hammond applied these same principles to a zoning case a few years 

later in Fertitta v. Brown 252 Md. 594 (1969). He approved Circuit Judge Proctor's 

analysis, 

'Judge Proctor said that by analogy to the doctrine of res judicata when the 
evidenc which is presented to the agency could have been presented at an earlier 
hearing I and there is no change in circumstances between the times of the hearings, the 
final de ision in the earlier case is unalterably binding under Whittle v. Board of Zoning 
Appeal .. .. " 
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Here, there a1e no changes in the condition of the property or in the neighborhood to 

support a re earing. The surrounding properties were vacant throughout the prior 

litigation and are vacant now. The proposed interpretation of BCZR § 426.6 is a legal 

argument that could have been raised in the prior litigation. Res judicata bars litigation of 

the same ma er with respect not only to the legal claims or issues decided in the case 

finally adjud.lcated, but also "as to all matters which with propriety could have been 

litigated in t~e first suit." (emphasis added). Alvey v. Alvey 225 Md. 386, 390 (1961); 

MPC, Inc. v. lKenny 279 Md. 29, 32 (1977) ; DeLeon v. Slear 328 Md. 569, 580 (1992); 

Kim v. Collibgton Center III 180 Md. App. 606, 619 (2008). A litigant must bring 

forward the Jntire case, including all relevant facts and legal issues. Otherwise, there 

would be a pl tentially unending series of cases based on different facts and legal theories 

framed to acJ ieve the same objective and relief. 

The apI:I ellate cases are in accord that res judicata applies ( or it would be arbitrary 

and capricio s to differ) regardless of a slight deviation of facts and evidence, where a 

petitioner co ld have presented a different legal basis, theory or evidence in the initial 

case. When ~ petitioner comes up with a new legal or "mixed factual/legal" ground 

omitted in tHe initial case, some different evidence, opinion, or theory will frequently 

bear on the J ew approach. The petitioner will then assert that the new theory engenders 

different facf . The "new facts" are really intertwined with the new legal theory, which 

could have bleen asserted in the initial case. To suggest that "different evidence," exists 

ignores the cl nceptual framework of Whittle, supra and its progeny. 

THERE "f AS NO LEGAL ERROR IN THE DENIAL OF THE PETITION FOR 
VARIAN E FILED IN 2002, AND ANYWAY A "MISTAKE OF LAW" IS NOT 

AN ESCAPE FROM RES JUD/CATA 

Back River seeks to escape the res judicata doctrine by reference to Racine v. 

Board of County Comm'rs 24 Md. App. 435, 447-52 (1975). The Court of Special 
I 

Appeals held that the doctrine may be relaxed for administrative decisions which are the 

product sole y of an error of law. Unfortunately, this decision went beyond the bounds for 
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zoning decisioms articulated by Chief Judge Brune in Whittle supra at 45 quoted above 

but worth rep ating in the context of Rancine: 

"The g neral rule, where the question has arisen, seems to be that after the lapse of such 
time as may be specified by the ordinance, a zoning appeals board may consider and act 
upon a new application for a special permit previously denied, but that it may properly 
grant s 

I 
ch a permit only if there has been a substantial change in conditions. See Bassett 

on Zoning (2nd Ed. , 1940), pp. 119-120; Yokely on Zoning Law and Practice (1953 Ed.), 
§ 128; [ 68 A.L.R. 124; St. Patrick's Church Corporation v. Daniels, 113 Conn. 132, 154 
A. 343 ~ Burr v. Rago, 120 Conn. 287, 180 A. 444; Romrnell v. Walsh, 127 Conn. 272, 16 
A.2d 483; Rutland Parkway, Inc. v. Murdock, 241 App.Div. 762, 270 N.Y.S. 971. This 
rule setms to rest not strictly on the doctrine of res judicata, but upon the proposition that 

~:~u:~a!e
0
~;~::r;n~:~~::;:rta:. '~rrive at opposite conclusions on substantially the 

The Court o I Appeals adhered to this perspective in subsequent zoning cases. Again in 

the rezoning f ase, Woodlawn Ass 'n v. Board of Appeals supra at 156, Judge Hammond 

wrote quotin~ Whittle, 211 Md. at 49-50. 

"Neith~r neighborhood sentiment nor the slight distinction created by the additional 
restricilions were deemed to amount to a substantial change in circumstances. In 
conclukion we held: 

"Beca se essentially the same facts appeared in the second case as appeared or as could 
have tjeen shown in the first case, the appellees are barred by res judicata , and their 
petitior should have been denied." 

In quick sucr,ession, the Court revisited the issue in two other rezoning cases, Chatham 

Corp. v. Beltram , discussed above and in Alvey v. Hedin 243 Md. 334 (1966), where the 

Court reject1d an applicant' s attempt to circumvent an earlier decision on the issue of 

mistake. Ju, ge Marbury wrote, 243 Md. at 340: 

"There was never any holding or indication that an administrative zoning 
decisir n involving the same property could be reversed based on a mistaken view of the 
law etisting at the time the decision was made. Rather, there had to be a material or 
signi~cant change in the facts (such as a change in the character of the neighborhood) or 
a si~ficant relevant change (not just any change) in the law subsequent to the initial 
decisir n." 

In th/s setting, the Court of Special Appeals in Racine made a leap beyond the 

boundaries r t by the high court by relaxing the doctrine and simply allowing an open 

season on 1 gal criticism of the earlier agency decision. So far as our research discloses 
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the Court of /Appeals has never approved the Racine decision and has implicitly or 

effectively rejected it. 

Indeed/ subsequent to Racine, the Court of Appeals reinforced and solidified the 

principle that res judicata applies to quasi-judicial decisions of administrative agencies. 

White v. Prince George ' s County 282 Md. 641 , 658-59 (1978) held that res judicata 

applies to deJ sions of the Maryland Tax Court, an administrative agency, whether or not 

the Tax Cou1 _decision was also reviewed in the Circuit Court. There is no principled 

difference bet~een the two situations. This led to what appears in retrospect to be the 

landmark der ision in 1992 addressing res judicata in the administrative law context in 

Batson, suprr- Judge Karwacki ' s opinion there affirmed and approved the Court of 

Special Appeals decision being reviewed and quoted on page 7 above. 

Judge f arwacki ' s articulation is in direct opposition to the Racine court' s open­

ended relaxa~ion of the doctrine for mistakes of law. Indeed, as we have observed, it 

would undertliine the doctrine to open up such a wide gap, as there is usually room for 

argument th~ a previous decision was mistaken on some ground or other. Indeed, it 

would also ~ndermine with the settled point that res judicata applies not only to all 

matters --- cl~ims, arguments, legal theories ---which were litigated, advanced, or made 

in the initial ! ase, but also to those which with propriety could have been litigated. Alvey 

v. Alvey 22i Md. 386, 390-91 (1961). The Batson Court neither recognized nor cited 

Racine. Rat 1br, Racine was effectively overruled. Batson remains the leading Court of 

Appeals case on res judicata for administrative law. 

Toget · er with earlier zoning cases and other authorities, Batson provided the basis 

for the Court of Special Appeals decision in our office' s recent case, Seminary Galleria v. 

Dulane Valle Im rovement Ass 'n 192 Md. App. 719 (2010). There, the property owner 

rported to be a new "special hearing" with a new legal theory and new 

tenant mix i order to justify a use permit for business parking in a residential zone. 

Judge Mere ith provided a comprehensive discussion of the subject. After reviewing the 

principle enJ nciated in Alvey that the doctrine applies to all matters which with propriety 

could have i een litigated, he proceed to an analysis of the doctrine in the context of 
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administrativ law generally and zoning cases specifically. He wrote, 192 Md. App. at 

735-39, 

'Although there were cases decided several decades ago in which the Court of 
Appeal held that principles of res judicata did not apply to rulings of administrative 
agenci9s, the Restatement (Second) of Judgments (1982) provides in § 83(1) that "a valid 
and filfl adjudicative determination by an administrative tribunal has the same effects 
under re rules of res judicata, subject to the same exceptions and qualifications, as a 
judgm9nt of a court." The more recent Maryland cases have held that, when an 
administrative agency is performing a quasi-judicial function, the principles of res 
judicatf are applicable. See, e.g., Stavely v. State Farm Mut. Auto. Ins. Co .. 376 Md. 108, 
116 829 A.2d 265 2003 ; Sugarloaf v. Waste Disposal, 323 Md. 641, 658-59, 594 A.2d 
1115 991 ; Cicala v. Disability Review Bd .. 288 Md. 254, 263-64, 418 A.2d 205 
(1980). 

The Court of Appeals has confirmed that an administrative agency's decision will 
be enti led to preclusive effect if the test first enunciated in Exxon Corp. v. Fischer, 807 
F .2d 842, 845-46 (9th Cir.1987), is met. See Batson v. Shiflett, 325 Md. 684, 705, 602 
A.2d 11191 1992 . In Batson, id. at 701, 602 A.2d 1191, the Court of Appeals quoted 
with a proval the following test for determining whether an administrative agency's 
ruling ' is entitled to preclusive effect": 

Whether an administrative agency's declaration should be given preclusive effect 
hinges on three factors: (1) whether the [agency] was acting in a judicial capacity; (2) 
whethetr the issue presented to the [reviewing] court was actually litigated before the 
[agenc ]; and (3) whether its resolution was necessary to the [agency's] decision. 

(Intemf 1 quotation marks omitted.) Accord Neifert v. Dept. of Environment, 395 Md. 486, 
507, 9 0 A 2.d 1100 (2006). 

The Board's decision in Seminary Galleria I meets this test. (1) The Board acted 
in a jufoicial capacity by conducting a de novo hearing, allowing the parties to present 
eviden e, and ruling on the disputed legal issue. (2) The issue of whether the 14 parking 
spaces could remain was actually litigated in Seminary Galleria I (3) The ruling was 
necess • ry to-indeed, the essence of-the Board's decision in Seminary Galleria I 

Again, in Whittle, supra. 211 Md. at 45, 125 A.2d 41, the Court of Appeals 
reviewf d a variant of res judicata that arises in connection with successive zoning 
applic tions and emphasized the need for absolute "substantial changes in fact and 
circu stances" before res judicata can be overcome. 

Woodlawn Ass'n v. Board of County Com'rs. 241 Md. 187, 197, 216 A.2d 149 
(1965) involved several neighboring landowners' challenge to the rezoning of 47 acres of 
nearb undeveloped woodland for garden-style high-occupancy apartments. The owner 
of the roperty applied for rezoning but was thwarted in his rezoning efforts three times 
betwe n 1961 and 1964. When the application was finally granted in 1964, the nearby 
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lando,ners appealed. The Woodlawn Court noted that, in Whittle, "[n]either 
neighbfrhood sentiment nor the slight distinction created by the additional restrictions 
were dfemed to amount to a substantial change in circumstances." Woodlawn, supra, 241 
Md. at I 197, 216 A.2d 149. Finding Whittle to be "dispositive of the case before us," the 
Court dtated that it found "no substantial or significant change in fact and law was shown 
to hav~ occurred" between the applications at issue in Woodlawn. Id. at 197, 216 A.2d 
149. Tlµ.e Woodlawn Court held that "the principles of res judicata were controlling," id. 
at 190,I 216 A.2d 149, and barred the 1964 approval. The Court explained, id .. that it 
could find in the record no evidence of significant change in the neighborhood of the 
propefo/ between 1961 and 1964, which means that the action of the Council in rezoning 
in 1961 on essentially the same facts and conditions it found insufficient to permit 
rezoni]g in 1961 was arbitrary, capricious, and illegal. 

Similarly, in The Chatham Corp. v. Beltram, 243 Md. 138, 220 A.2d 589 (1966), 
the Co rt of Appeals rejected a second attempt to rezone a property because, although the 
applicabt made new arguments, the facts underlying the previous denial remained 
unchanr ed. The Court stated: 

On the question of whether there had in fact been any significant change 
between the time of the first decision and the second, we think Judge Macgill's 
analysis in his opinion in the second case is impeccable in its perception and 
accuracy. He said: 

"The resolution [ of the Commissioners in the second 
application] made no specific finding of a change in circumstances 
in the neighborhood since the last decision, nor of any 
subsequently discovered mistake in the existing classification. The 
report and recommendation of the Planning Commission was a 
recapitulation of the report and recommendation which had been 
submitted, considered and rejected by the Board at the first 
hearing. The availability of public water and sewerage was also a 
factor presented and presumably considered by the Board at its 
earlier hearing. It was discussed by this Court in its opinion in the 
case thereafter filed. The fact that the property was contiguous to 
land zoned for garden apartments and for a shopping center was no 
less a fact when the first petition was denied. It must be 
concluded that the only substantial change which led to the 
later action of the Board was a change of mind of a majority of 
its members. The ability to reconsider and change one's mind 
is, in most aspects of human endeavor, a virtue more often 
than a vice. In matters such as this, however, it risks the 
danger of being labelled capricious." Id. at 151-52, 220 A.2d 589 
( emphasis added). 

In the same year that the Court of Appeals decided Chatham, the Court also 
decide Alvey v. Hedin, 243 Md. 334, 221 A.2d 62 (1966) ( " Hedin"). Alvey had 
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succes fully applied to rezone 4.75 acres on the property to Heavy Commercial and then 
built a marina. The rezoning was later declared void on appeal. Alvey then attempted to 
obtain Light Commercial zoning. Alvey had argued mistake in the original zoning 
classification of the property and made the same argument in Hedin. But in the previous 
case, o the same facts , the court had found no mistake in the original zoning. The Hedin 
Court led against Alvey, stating: 

The above holding in the first case is an absolute bar to the present attempt 
by the Alveys to again raise the question of mistake in original zoning of the same 
tract of land, because any of the testimony relied upon in the instant case as to this 
question could and should have been presented in the first case, and the 
applicability of the doctrine of res judicata as to this mistake question is not 
affected by the fact that they are here attempting to get a different type of 
commercial classification than in the first case. Id. at 340, 221 A.2d 62." 

Indeed, the e tire decision is instructive. There is no mention or recognition of Racine 

because that j arlier decision plainly was contrary to the path of the law before or after. 

We cannot fil d any recent cases which follow Racine. 

In the I present case, of course, the "mistake of law" which Back River alleges 

relates to the enactment of Bill 17-02 and its rewording and consolidation of certain 

setback prov sions in BCZR Section 426.6 relating to specified zones, yet leaving in 

place the prdvision which requires a setback of 200 feet from a "residential property 

line." Again lo emphasize, as this law was enacted prior to the CBA hearing in 2002 and 

the subsequet decisions of the CBA, Circuit Court and Court of Special Appeals, it was 

available for rgument as soon as enacted because, as noted, new laws apply to pending 

litigation. Po ell v. Calvert Count 368 Md. 400 (2002), Layton v. Howard County 399 

Md. 36, 70 2009); Grasslands Plantation v. Frizz-King Enterprises 410 Md. 191 (2010). 

Moreover, as these cases show, it is not necessary for a party to file a new petition or 

case. This is ot a situation where any change in law occurred subsequent to the litigation 

and a new pe ition would be the sole recourse. 

Anyway, as it is interrelated with the "mistake of law" theory, it should be noted 

briefly that t~~ "residential property line" setback is not explicitly or implicitly limited to 

the protectioh of properties with dwellings. Rather, it sensibly protects residential 

property own rs who anticipate establishing residences and others who have or anticipate 
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having other uses permitted in the residential zone. In this context, Administrative Law 

Judge John f' everungen correctly and reasonably found there was no mistake of law 

anyway. 

THE~ ARE NO RELEVANT CHANGE IN CIRCUMSTANCE AND 
CE TAINALLYNO SUBSTANTIAL CHANGE IN CONDITION 

Back iver's further allegations relate to change in zoning and additions to the 

property. No e of them have any impact on the Board' s finding on pages 5-6 of its May 

14, 2003 that the 810 Back River N eek Road property is in no way unique so as to satisfy 

the first pro~g of the two prong uniqueness/practical difficulty test to justify a variance. 

Indeed, the pi"operty has various significant uses, so that the additional lease of part of the 

property for tower is obviously a mere convenience and additional source of revenue 

So, a claim of practical difficulty would anyway be artificial and 

pretextual. 

Back iver' s vague allegation relating to zoning is that part of their property 

changed fro M.L. to R.C. 20 and then back to M.L. The short answer is: so what? 

Whatever th details, this does not make the property unique or make any difference to 
. I 

the property js situation, as the essential zoning and neighborhood situation remains 

unchanged. f ack River's other allegation is that it acquired some additional property, 

about .7 acrf s. This does not help them because there is still required the minimum 

setback of 210 feet from the adjacent residential property line boundary from property 

owned by th Julio family or interests to the south. 

Nor d these "changes" meet the test of "substantial change" to overcome the res 

judicata bar }r the current amended petition. 

Back f iver's claims regarding changes in zoning and property characteristics are 

reminiscent f_f the claims of change rejected in Whittle, Woodlawn Area Citizens, and 

Chatham Carp. In Whittle, as summarized by Judge Hammond in Woodlawn Area 

Citizens at 2
1 

1 Md. 196, 

"The changes in circumstances alleged to have occurred between 1949 and 1954 
were hen considered. These were: (1) increased commercialization of the area; (2) 
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increa~ed population of Baltimore County; (3) decreased opposition; (4) additional 
safeguarding conditions attached to the granting of the permit. There had been two 
chang9s in the immediate neighborhood-a stone church to replace a wooden one and a 
third ~Hing station where there had been two, all some four hundred feet to the south on 
York Road. Considerable commercial development had come into being on York Road in 
the fivf intervening years, both north and south of the property, but none was shown to 
have ~ad any effect ' upon the residential character of the neighborhood where the 
protestrnts live' (p. 46, 125 A.2d p. 46)." 

Turning to tte claim of changed zoning at hand in Woodlawn Area Citizens, Judge 

Hammond o served, 241 Md. at 200-01 , in reversing the County Board of Appeals ' 

unjustified J sregard of a previous denial, 

I "[14] The appellees argue that the law has been altered since 1961-62 in that the 
definitfon of an R-18 zone was changed thereafter and before 1964 so as to make the R-
18 zo9e in Prince George's County analogous to the R-H (' floating' ) zone considered in 
Beall v. Montgomery County, 240 Md. 77, 212 A.2d 751. The point was not raised 
beforel or considered by either the District Council or the Circuit Court. The new 
definit on was not formally put before us but the appellees concede that it is like the 
forme~ one except that the density in an R-18 zone is decreased slightly-under the former 
densit1 limitations perhaps 950 apartments could have been built on the subject tract in 
contra* t to from 800 to 850 under the new. We think this is not such change in the law as 
would dispense with principles of the doctrine of res judicata. R-18 zoning permitted 
garde apartments in 1961-62 and it permitted them in 1963-64. Earlier there could have 
been ilt on the forty-seven acres here being dealt with approximately four and three­
quarte{ times as many apartment living units as individual homes, later perhaps four and 
one-quarter, a difference not in kind and, we believe, not legally significant in degree." 

Subsequent! , in Chatham Corp. , 243 Md. at 151-52, reversing another unjustified 

change of ind by a zoning board, Judge Hammond approved the Circuit Court' s 

analysis, w ch included locational involving the adjacent presence of residential and 

commercial ses, 

"On the question of whether there had in fact been any significant change 
betwe1n the time of the first decisions and the second, we think Judge Macgill's analysis 
in his i pinion in the second case is impeccable in its perception and accuracy. He said: 

'The resolution (of the Commissioners in the second application) made no 
sp~cific finding of a change in circumstances in the neighborhood since the last 
de! ision, nor of any subsequently discovered mistake in the existing classification. 
Thb report and recommendation of the Planning Commission was a recapitulation of 
th~ report and recommendation which had been submitted, considered and rejected by 
th~ Board at the first hearing. The availability of public water and sewerage was also 
a fuctor presented and presumably considered by the Board at its earlier hearing. It 
wJs discussed by this Court in its opinion in the case thereafter filed. The fact that the 
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proferty was contiguous to land zoned for garden apartments and for a shopping 
ce~ er was no less a fact when the first petition was denied. It must be concluded that 
the only substantial change which led to the later action of the Board was a change of 
mi d of a majority of its members. The ability to reconsider and change one's mind is, 
in 1 ost aspects of human endeavor, a virtue more often than a vice. In matters such as 
thi , however, it risks the danger of being labelled capricious.' 

[7] We think it plain that the first judicial decision was res judicata and prevented 
the sec nd action of the Commissioners unless the second proposal of Chatham was not 
the same or substantially the same as the first, and we cannot agree with the 
Comm{ssioners and Chatham that the second application was essentially different from 
the first The second was labelled as an application covering the same 99 acres that the 
first hf d covered. The Planning Commission considered the two proposals to be 
essentially the same. Its report and recommendation on the second was a recapitulation of 
those ~- submitted on the first and its conclusions were based on the same underlying 
assum tions and reasons. The second application sought increased residential density for 
some ·nety acres and so did the first-under it, of the 99 acres 6 were to be kept as R-20 
for a park and about 4 more were to be developed in fact as R-20. The same 
approxlmately 61 acres were sought for R-12 in both the first and second applications. 
The second application sought to classify some 29 acres as R-16, rather than R-12, 
seemin~ly to grease the squeaking wheels of the protestants in Valley Mede, Brinkleigh 
and H9~ard Heights. If the second application had been granted as asked for, instead of 
there being available as building sites some 220 lots, as would have been the case if the 
first a~plication had been allowed, there would have been from 206 to 210 lots, a 
relatively slight decrease in density. In Woodlawn the statutory definition of an R-18 
zone h~d been changed between the first and second applications for rezoning to the R-18 
classifif ation. At the time of the first application 950 garden apartments could have been 
built on the subject tract of land, at the time of the second only 800 to 850. We held that 
this waf not such a change in conditions as avoided the principles of the doctrine of res 
judicata, being a difference in degree not significant in amount. In Strickler subsequent 
approval by the District Council of R-30 zoning (town houses) on tracts ofland for which 
R-18 ~oning (garden apartments) had been refused, was held to be arbitrary and 
caprici~us. We think the second proposal in the case before us did not differ in kind or in 
significant degree from the first, and that under Woodlawn, and the authorities therein 
cited, t1e first decision of the Circuit Court was binding and controlling in the absence of 
change lin pertinent law or facts and that there was no such change." 

Finall , as to Back River's claim of a "special hearing" with a new legal theory 

overriding thl original "different" variance case, the same essential arguments were made 

in Seminary Gi-alleria ("new" special hearing supposedly contrasted with previous special 

hearing and 1ariance) and in the County Board of Appeals decisions in Howard and 

Melanie Beckler CBA Case No. 06-651 , Order of the Board on Remand from the Circuit 

Court, June ~ 7, 2009 ("new" special hearing supposedly contrasted with previous 

variances) an~ Andrew and Stephanie Mattes CBA Case No. 11-051-SPH, June 7, 2012 
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("new" typ of special hearing relating to change in intensity of shell fishing use 

contrasted ~ th earlier special hearing on validity of permit to continue). Such arguments 

were rejectet in each case). 

BALTIMOi COUNTY BOARD OF APPEALS AND OTHER JURISDICTIONS 
APPLY RES JUDI CAT A TO AGENCY DECISIONS 

The 1 BA has consistently applied the doctrine of res judicata. In addition to 

Becker & Mattes, see John P. and Mary E. Ford, 06-397-SPH, aff d Circuit Court , 03-C-

07-12133, aff d CSA No. 1309 (11-18-09), Charles and Daryl Wolinski, 06-309-A & 06-

310-A, Dr. Harlan Zinn, 07-545-A, Howard and Melanie Becker, 06-651-SPHA. Other 

jurisdictions ti re in accord. 

Becau e it is so recent we reference the application of res judicata to a zoning 
I 

agency decisfon in New York in Feldman v. Planning Town of Rochester, 99 A.D. 3rd 

1161 (3rd Dbp ' t 2012). A summary of this case by Patricia Salkin, well-known 

author/editor of the often cited treatise, American Law of Zoning, 5th edition, is attached 

as Memorandum Exhibit # 1. 

PETER MAX 
People' s Coun el for Baltimore County Deputy People' s Counsel 

Jefferson Building, Room 204 
105 West Chesapeake A venue 
Towson, MD 21204 
(410) 887-2188 

CERTIFICATE OF SERVICE 
j4, 

I HER BY CERTIFY that on this _jj_ day of December, 2012, a copy of the foregoing 

Memorandum of People' s Counsel for Baltimore County was mailed to Adam Rosenblatt, 

Esquire, Assis t County Attorney, 111 West Chesapeake Avenue, Towson, Maryland 21204 

and Lawrence f chmidt, Esquire, Smith, Gildea & Schmidt, 600 Washington Avenue, Suite 200, 

Towson, Maryll~nd 21204, Attorney for Petitioner(s). 
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I of I 

osted by: Patricia Salkin I December 4, 2012 

NY Appe late Court Upholds Dismissal of 
Nonconforming Use Claim on Res Judicata Grounds 

The Planning Bo rd of the Town of Rochester issued permits in response to a landowner's 
application to expand a preexisting nonconforming use. The petitioner filed suit claiming the 
Board's grant of ~he special use permit and SEQRA negative declaration were in violation of the 
local code, were r rbitrqry and capricious, and in violation of SEQRA and the state Open 
Meetings Law. lhe Supreme Court, Ulster County, found no violation of the local code, found a 
rational basis for \the grant of the special use permit, but also found the Board failed to satisfy 
SEQRA and the ~pen Meetings Law. The petitioner did not challenge the findings concerning 
the local code or he permit, and the matter was remanded to the Board for reconsideration. 
The Board and la downer cured all infirmities and the special use permit was issued again. The 
petitioner then fiied suit again in the Supreme Court, alleging the same violations of the local 
code and that thJ Board acted arbitrarily and capriciously. The Supreme Court dismissed this 
second action, fi~ding it barred by res judicata and collateral estoppel. The Appellate Division, 
Third Departrne it affirmed. 

The court provid d that res judicata bars "litigation of a claim that was either raised, or could 
have been raised, in a prior [proceeding] provided that the party to be barred had a full and fair 
opportunity to litifate any cause of action arising out of the same transaction and the prior 
disposition was a e nal judgment on the merits." The court also stated that collateral estoppel 
bars future litigation of an issue where there is a final determination on the merits, and a party 
had a full and fair opportunity to litigate the issue in question. 

In looking to the ff cts of the case, the court determined the Supreme Court correctly found that 
the issues were, Of could have been raised in the previous action, there was a full and fair 
opportunity for thF petitioner to litigate any cause of action, and there was a final 
determination. Ccrntrary to the petitioner's assertion, the second special use permit did not 
expand the rights bf the permit holders. In addition, the laws of the municipality had not 
changed. Thus, tj e petitioner could not relitigate any issues concerning the special use permit, 
whether it be cod violations or the rationality of the determination. 

Petitioner also argljled that res judicata and collateral estoppel should not have applied because 
he was not aggrieJ.ed by the Supreme Court's ruling in the first action, and thus could not have 
appealed. The Told Department disagreed with the petitioner, finding he was aggrieved by the 
Supreme Court~ 1he first action, as half of his claims were denied. The petitioner could have 
appealed the denil l of the code violations and rationality components of the first action. 

Feldman v. Pl · \ g Board of the Town of Rochester, 99 A.D.3d 1161 (3rd Dep't, 2012). 

12/1 1/201 2 10:33 AM 
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JEFFERSON BUILDING 
SECOND FLOOR, SUITE 203 

105 WEST CHESAPEAKE AVENUE 
TOWSON, MARYLAND, 21204 

410-887-3180 
FAX: 410-887-3182 

December 5, 2012 

NOTICE OF DELIBERATION MOTION TO DISMISS 

CASE#: 08- 31-SPHX IN THE MATTER OF: Back River LLC -Legal Owner/Petitioner 
810 Back River Neck Road I 15th Election Dist; 6th Councilmanic Dist 

Re: Amended Petition for Special Hearing to permit a non-density transfer and lot line adjustment 
betwee adjacent tracts of land and to confirm that an existing cel lular tower is in compliance with 
setbac and al l applicable zoning regulations. 

8/2/12 Opinion and Order issued by John E. Beverungen, Administrative Law Judge DENYlNG 
requested Special Hearing relief. (Note the Special Exception request originally filed in this 
case was dismissed in open hearing and is MOOT) 

The Board convened for a hearing on December 4, 2012 and a Motion to Dismiss was presented on the 
record at the he ring. The POublic Deliberation on the Motion to Dismiss is scheduled for the following: 

DATEAND IME WEDNESDAY, JANUARY 16, 2013 at 10:00 a.m. 

LOCATION Jefferson Building- Second Floor 
Hearing Room #2 - Suite 206 
105 W. Chesapeake Avenue 

NOTE: Closing briefs are due on Tuesday, December 18, 2012 by 4:00 p.m. 
I (Original and three [31 copies) 

NOTE: ALL PµBLIC DELIBERATIONS ARE OPEN SESSIONS; HOWEVER, ATTENDANCE IS 
NOT REQUIR!=D. A WRITTEN OPINION /ORDER WILL BE ISSUED BY THE BOARD AND A 
COPY SENT TO ALL PARTIES. 

c: Counsel for Applicant/Appellant/Owner 
Applicant/ Appel I ant/Owner 

Contract! Purchaser/Lessee 

Mitchell Kellman Daft, McCune & Walker, Inc. 

Theresa R. Shelton 
Administrator 

: Lawrence E. Schmidt, Esquire 
: Michael Lutz, Representative 

Back River, LLC 
: Steve Boyd, Esquire, Representative 

Sprint Nextel, Inc 

Office of People's Counsel - Carole S. Demilio, Deputy People's Counsel 
Adam Rosenblatt, Assistant County Attorney Lawrence M. Stahl, Managing Administrative Law Judge 
John E. Beverung n, Administrative Law Judge Arnold Jablon, Director/PA] 
Andrea Van Arsd11e, Director/Planning Lionel VanDommelen, Chief of Code Enforcement/PAI 
Michael Mohler, <Chief Administrator 
Thomas Bostwickl Deputy Legal Counsel to the Baltimore County Council 
Nancy C. West, Aissistant County Attorney Michael Field, County Attorney 



s h ~ H, GILDEA & SCH T 
~~~~~~~~~~~~~~~~~~-LLC 

M ICHAEL P AUL SMITH 

D AVID K. G ILDEA 

LAWRENCE E . SCHMIDT 

D . D USKY H OLMAN 

M ICHAEL G. D EHAVEN 

RAY M. SHEPARD 

Via First Clask Mail 
Theresa R. Shelton 

September 21, 2012 

County Board! of Appeals of Baltimore County 
105 W. Chesalj'eake A venue, Suite 203 
Towson, MD 21204 

Re: Back River, LLC 
810 Badk River Neck Road 
Case Np. 08-531-SPHX 

Dear Ms. Shel~on, 

LAUREN M . DODRILL 

C HARLES B. MAREK, III 
N ATALIE MAYO 

ELYANA T ARLOW 

JASON T. V ETTORI 

R EBECCA G. W YATT 

of counsel: 

JAMES T. SMITH, JR. 

-- • , l' ;•'l \ 
BA' 11tJ Ork 1.,'-" ·· 

~\,.. I ..-.c • ~ 
BOARD or- ~p..-,J:..~ 

I have l eceived a copy of the Notice of Assignment for the above matter advising 
that the heariJ g for this case has been scheduled for Tuesday, December 4, 2012 at 10:00 
a.m . A copy of this Notice was also provided to Adam Rosenblatt, Assistant County 
Attorney and the Office of People's Counsel. Both Mr. Rosenblatt and Ms. Demilio 
participated in the hearing of this case before Administrative Law Judge Beverungen. 

I 

Altho9gh this date is tentatively open on my calendar, I have been advised by 
the Clerk of the Court of Special Appeals of Maryland that it is one of eight dates which 
are being corisidered for oral argument in the matter of Springfield Farms v . People's 
Counsel et al. / As you are aware, by Maryland Rule, hearings before the Court of Special 
Appeals are given priority over matters scheduled before the lower Courts and 
State/Local 4-dministrative Agencies. I believe that Mr. Zimmerman from the Office of 
People's Counsel will be personally handling that oral argument. Therefore, although I 
do not have any objection to this assigned date, I would request your consideration of a 
future postpomement request in the event of a conflict. I anticipate correspondence 
from the Court of Special Appeals with a definitive hearing date in the next several 
weeks. J 

I 

600 WASHINGTON A VENUE • SUITE 200 • TOWSON, MARYLAND 21204 
}fELEPHONE (410) 821-0070 • FACSIMILE (410) 821-0071 • www.sgs-law.com 

I 



Theresa R. SJ !ton 
County Board of Appeals of Baltimore County 
September 21, 2012 
Page2 

Thank J ou for your anticipated cooperation and many past courtesies. 

Very truly yours, 

~/~/ ~ 
Lawrence E. Schmidt 

LES/am£ 
cc: Mitch 

I 
ellman, Daft, McCune & Walker, Inc. 

Michael Lutz, Back River, LLC 
Steve Bbyd, Esquire 
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JEFFERSON BUILDING 
SECOND FLOOR, SUITE 203 

105 WEST CHESAPEAKE AVENUE 
TOWSON, MARYLAND, 21204 

410-887-3180 
FAX: 410-887-3182 

September 12, 2012 

NOTICE OF ASSIGNMENT 

CASE #: 08-531-SPHX IN THE MATTER OF: Back River LLC -Legal Owner/Petitioner 
810 Back River Neck Road I 15th Election Dist; 6th Councilmanic Dist 

Re: Amend d Petition for Special Hearing to permit a non-density transfer and lot line adjustment 
betweed adjacent tracts of land and to confirm that an existing cellular tower is in compliance with 
setbacks and all applicable zoning regulations. 

8/2/12 Opinion and Order issued by John E. Beverungen, Administrative Law Judge DENYING 
requested Special Hearing relief. (Note the Special Exception request originally filed in this 
lease was dismissed in open hearing and is MOOT) 

ASSIGNED FOR: TUESDAY, DECEMBER 4, 2012, AT 10:00 A.M. 

LOCATION: Hearing Room #2, Second Floor, Suite 206 
Jefferson Building, 105 W. Chesapeake Avenue, Towson 

NOTICE: This appeal is an evidentiary hearing; therefore, parties should consider the advisability of 
. . I 

retammg an attorney. 

Please refer to tll e Board's Rules of Practice & Procedure, Appendix B, Baltimore County Code. 

IMPORTANT No postponements will be granted without sufficient reasons; said requests must be in 
writing and in c@mpliance with Rule 2(b) of the Board' s Rules. No postponements will be granted within 15 
days of scheduled hearing date unless in full compliance with Rule 2(c). 

If you have a di ability requiring special accommodations, please contact this office at least one week prior to 
hearing date. 

Theresa R Shelton, Administrator 

c: Counsel for Applicant/Appellant/Owner 
Applicant/Appellant/Owner 

Contract Purchaser/Lessee 

Mitchell Kellman Daft, McCune & Walker, Inc. 

: Lawrence E. Schmidt, Esquire 
: Michael Lutz, Representative 

Back River, LLC 
: Steve Boyd, Esquire, Representative 

Sprint Nextel, Inc 

Office of People' Counsel - Carole S. Demilio, Deputy People's Counsel 
Adam Rosenblatt( Assistant County Attorney Lawrence M. Stahl, Managing Administrative Law Judge 
John E. Beverungen, Administrative Law Judge Arnold Jablon, Director/PAI 
Andrea Van Arsdale, Director/Planning Lionel VanDommelen, Chief of Code Enforcement/PAI 
Michael Mohler, p hief Administrator 
Thomas Bostwicl<:, Deputy Legal Counsel to the Baltimore County Council 
Nancy C. West, ssistant County Attorney Michael Field, County Attorney 



KEV! N KAMEN FZ 
County Executive J 

Lawrence E. Sc~idt, Esquire 
Smith, Gildea & Schmidt, LLC 
600 Washingtorl A venue, Suite 200 
Towson, MD 2 ~204 . 

August 29, 2012 

RE: APPEAL TO BOARD OF APPEALS 
Case No. 2008-0531-SPHX 
Location: 810 Back River Neck Road 

LAWRENCE M. STAHL 
Managing Administrative Law Judge 

JOHN E. BEVERUNGEN 
TIMOTHY M. KOTROCO 

Administrative Law Judges 

JP!r@11llW[£~ 
AUG 2 9 2012 '/JlJ 

~TIMORE COUNTy 
OAAo OF APPEAL.s 

Dear Mr. Schmirt: 
Please be advised that an appeal of the above-referenced case was filed in this Office on 

August 24, 201 ~. All materials relative to the case have been forwarded to the Baltimore County 
Board of Appear ("Board"). 

If you are the person or party taking the appeal, you should notify other similarly interested 
parties or persohs known to you of the appeal. If you are an attorney of record, it is your 
responsibility to notify your client. 

If you have any questions concerning this matter, please do not hesitate to contact the 
I 

Board at 410-88 1 -3180. 

Managing Administrative Law Judge 
for Baltimore County 

LMS:dlw 

c: ~more County Board of Appeals 
Carole Demilio, People's Counsel for Baltimore County 
Arnold Jablon, Director, Department of Permits, Approvals, and Inspections 
Adam Rokenblatt, Department of Permits, Approvals, and Inspections 

Office of Administrative Hearings 
105 West C esapeake Avenue, Suite I 03 I Towson, Maryland 21204 I Phone 410-887-3868 I Fax 410-887-3468 

www.baltimorecountymd.gov 



., I undated 

/Undated I 
I March 20, 2012 

/ May 17 

/ May 17 

/ May30 

I June 19 

/ June 28 

/ June 28 

./ June 30 

/ July 10 

/ July 16 

/ 1u1y 18 

./ July 19 

July 20 

j July 30 

I 1u1y 30 

./ July 30 . 

/ August2 

j August24 

APPEAL 

Petition for Special Hearing and Exception 
W/side of Back River Neck Road, 207' S of Pottery Farm Road 

(810 Back River Neck Road) 
15th Election District - 6th Councilmanic District 

Legal ?wners: Back River LLC, Legal Owner rn~~crmuw1J•c)r~ 
Spnnt Nextel, Contract Purchaser/Lessee JJ? ~ \!/ -~I 

Case No. 2008-0530-SPHX .-
AUG 2 9 2012 

Zoning Description of Property BALTIMORE COUNTY 
BOARD OF APPEALS 

Advertising Requirements and Procedures for Zoning Hearings 

Letter to Carl Richards from Lawrence E. Schmidt, Esq. 

Misc. Cash Receipt for filing of Zoning hearing (revision) 

Amended Petition for Special Hearing filed by Lawrence E. Schmidt on behalf of 
Back River, LLC and Sprint Nextel 

Entry of Appearance filed by People's Counsel for Baltimore County 

Notice of Zoning Hearing for Petitioners 

Notice of Zoning Hearing for Patuxent Publishing Company 

Certificate of Publication 

Certificate of Posting 

Correspondence from W. Carl Richards, Jr. and ZAC Comments 

MD Department of Assessments and Taxation (SDAT) Property Info./Map 

Email from Adam Rosenblatt entering his appearance on behalf ofBalto. Co . 

B.C.Z.R. §§ 426.5 and 426.6 

Petitioner's Exhibits: 

./ 1- Zoning Co=issioner's Opinion - 1/4/2002 - o 2.. - 159 -A 
./ 2 - B~lto .. Co. BOA ?~inion, 5/14/2003 - 0 2 - \ 'o <\ - A _ _ ~ (,, S l 
./3 - C1rcu1t Court Op1111on -2/5/2004 - o 2- - I 5 9-A / o 3 - C o3 

· ,1 4 - Court of Special Appeals Opinion - 8/3/2005 - 0 2 - I 'E>9 -A 
./ 5 - Kellman CV · 
./ 6 - Site Plan I 

I 7 - Color Photos (A-G) 
· ./ 8 - Bill 30-98 
./ 9 - Bill 17-02 
./IO - Deeds (A - 2/12/08 & B - 2/20/08) 

People' s Counsel Exhibits: 

/ 1 - Balto. Co. Zoning Map Extract - 5 pages 

Baltimore County Exhibits: 

./ 1 - Code Enforcement Hearing - Order 117/2009 

Letter and Closing Memorandum in lieu of Closing Argument - Schmidt 

Post Hearing Memorandum - Adam Rosenblatt 

Memorandum of People's Counsel for Baltimore County 

Order and Opinion & Cover Letter from Judge Beverung,en - DENIED 

Miscellaneous Cash Receipt, Notice of Appeal, and copy of Opinion filed by 
Lawrence E. Schmidt, Esq. 

\ 

\ 



·- . 
2008 

/ Undated 

I Undated 

I May9 

./ May9 & 23 

/ June 19 

/ June 19 

./ August 5 

/ August 5 

/ August 13 

/ August 14 

/ August20 

/ August21 

/ August21 

Zr ing. ~escripti~n of Property .. 

Advert1smg Reqmrements and Procedures for Zonmg Hearings 

Ml sc. Cash Receipt for filing of Zoning hearing 

Petitions for Special Hearing and Exception 

Nr tice of Zoning Hearing for Petitioners 

Notice of Zoning Hearing for Patuxent Publishing Company 

c brtificate of Posting · 

· c l rtificate of Publication 

d orrespondence from W. Carl Richards, Jr. and ZAC Comments 

ase No. 07-506-X (Nearby tower Order) 

Sign-In Sheets (Petitioner's, Citizen' s County) 

J mail to Mike Mohler and Nancy West from Tom Bostwick 

1l ter-office Memorandum to File from Tom Bostwick re: 8/20 Hearing 

Undated Misc. Documents: 

./ ~xhibit B - 5 pgs. 
/ Exhibit C - 3 pgs. (Sprint) 
I Exhibit C - 3 pgs. (T Mobile) 
/ Exhibit E - 1 pg . 
.; Exhibit F - 1 pg. 

. £1 .. , ,rt--1') / Title Sheet - Z-1 - dffO'l 
~. :rrJ. S Site Plan and Notes - Z-2 i(~,ii'j 1 xisting & Proposed Compound Plan - Z-3 

/ r aps (3) 

./ Filed Unreported in the Court of Special Appeals of Md. No. 004 7 Sept. Term, 2004 
- Aug. 2003 - Spring PCS, et al. v. Baltimore County, Md. 

if ?>/06 . 

c: Baltim9re County Board of Appeals 
Carole~emilio, People' s Counsel for Baltimore County 
· Arnold Jablon, Director, Department of Permits, Approvals and Inspections 
Adam osenblatt, Esq., Assistant County Attorney 

Date Sent: Au ust 29, 2012 

I 



MICHAEL PAUL SMITH 

DAVID K. GILDEA 

LAWRENCE E. SCHMIDT 

D. DUSKY HOLMAN 

MICHAEL G. DEHAVEN 

RAY M . SHEPARD 

s 

Sent via Hand Delivery 
Office of Administdtive Hearings 
105 W. Chesapeake kvenue, Suite 103 
Towson, MD 21204 I 

August 24, 2012 

Re: Petiti?t1 for Special Hearing and Exception 
Case No. 2008-0531-SPHX 

LAUREN M. DODRILL 

MICHAEL J. LIPPENHOLZ 

CHARLES B. MAREK, ill 
ELYANA TARLOW 

JASON T. VETTORI 

REBECCA G. WYATT 

of counsel: 

JAMES T. SMITH, JR. 

RECEIVED 

AUG 2 4 2012 

Back River, LLC, Petitioner OFFICE OF ADMIN/STRA TIVE HEARINGS 

810 Babk River N eek Road 

Dear Sir/ Madam: I 

I am in receiJ?t of the Honorable John Beverungen's Order and Opinion dated August 
2, 2012 with regard I to the above referenced matter. I have attached a copy of the same for 
your convenient reference. Please accept this letter as my client's appeal to such opinion and 
order. I have enclosed a check payable to Baltimore County of Maryland in the amount of 
$650.00 which cove the fee for the appeal. 

Should you ~ave any questions, comments or concerns, please feel free to contact me. 

LES:amf 
Enclosure 

Very truly yours, 

~~ 
Lawrence E. Schmidt 

cc: Carole De~i io, Esquire, People's Counsel for Baltimore County 
Adam RosenHatt, Esquire, Assistant County Attorney 
Nancy West, IEsquire, Office of the County Attorney 
Steve Boyd, Esquire, Sprint 
Michael Lutz( Back River, LLC 
Mitch Kellmr, Draft, McCune, Walker, Inc. 

600 W(\SHINGTON AVENUE • SUITE 200 • TOWSON, MARYLAND 21204 
TELEPHONE (410) 821-0070 • FACSIMILE (410) 821-0071 • www.sgs-law.com 
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IN RE: PETilfIONS FOR SPECIAL HEARING * 
AND SPECIAL EXCEPTION 
WIS o~Back River Neck Road, 207' S 
of Pottf ry Farm Road 
15th Elfction District 
6th Councilmanic District 
(810 Br ck River Neck Road) 

Back ~iver LLC, Legal Owner 
Sprint !Nextel, Contract Purchaser/Lessee 

* 

* 

* 

* 
p~~~ * 

* * * * 

ORDER AND OPINION 

BEFORE THE 

OFFICE OF 

ADMINISTRATIVE HEARINGS 

FOR 

BAL TIM ORE COUNTY 

CASE NO. 2008-0531-SPHX 

* * * 

This l atter comes before the Office of Administrative Hearings (OAH) as Petitions for 

Special Heari g and Special Exception filed by Lawrence E. Schmidt, Esquire with Gildea & 

Schmidt, LL/ '. on behalf of the legal property owner, Back River LLC and the proposed contract 

purchaser, Spt nt Nextel (the "Petitioners"). The Petitioners are requesting to Amend Special 

Hearing relie originally sought in May, 2008 pursuant to Section 500.7 of the Baltimore County 

Zoning Regul tions (B.C.Z.R.) as follows: 

1. To permit a non-density transfer and lot line adjustment between adjacent 
tracts of land, 

2. To confirm that an existing cellular tower is in compliance with setback and 
all other applicable zoning regulations, and 

3. For such other and further relief as may be deemed necessary by the 
Administrative Law Judge. 

In ad ition, the Petition for Special Exception sought in May, 2008 is no longer required 

due to a re-zr' ning of the property. As such, this Order will consider only the Petition for Special 

Hearing. Thi subject property and requested relief is more fully described on the site plan that 

was marked r d accepted into evidence as Petitioners' Exhibit 6. 

ORDER AECEIVEC/~OR FlblNG 

Date 12 -d--, ,i: ~ 
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Appear ng at the public hearing held for this case was Mitchell J. Kellman with Daft 

McCune Wal er, Inc. , the consulting firm that prepared the site plan. The Petitioners were 

represented by Lawrence E. Schmidt, Esquire. Also in attendance were Adam Rosenblatt, Esquire 

for Baltimore f ounty and Carole Demilio for People' s Counsel. The file reveals that the Petition 

was properly l dvertised and the site was properly posted as required by the Baltimore County 

Zoning Regull ions. 

The z J ning Advisory Committee (ZAC) comments were received and made a part of the 

file. There wJ e no adverse comments from any of the County reviewing agencies. 

Testim ny and evidence offered revealed that the subject property is 4.916 acres (214,140 

square feet) and is zoned ML/RC 20. 

HISTORY 

In Case No. 2002-0159-A, the property owner filed a Petition for Variance from certain 

setback requir ments for a proposed cell tower. The case was originally heard by Zoning 

Commissione Schmidt, then appealed to the Board of Appeals and ultimately to the Circuit Court 

for Baltimore County and Court of Special Appeals of Maryland. The Court of Special Appeals 

affirmed the enial of the requested Variances. Even so, the cell tower was erected on site and 

remains stand'ng on the subject property. 

Several years later, the property owner filed a second zoning application related to the 

property and , ell tower. This application was assigned Case No. 2008-0531-SPHX and included 

both Petitions for Special Exception (to permit a cell tower in an RC zone) and Special Hearing (to 

permit a non- ensity transfer of land). Due to several reasons, Case No. 2008-0531-SPHX never 

went forward and a public hearing was never conducted. The case was never decided or resolved 

and was effr tively "in limbo". According to an internal memorandum from then Deputy 

2 
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Commissioner homas Bostwick dated August 21 , 2008, the matter was postponed at the request 

of Baltimore County (Nancy West, Esquire, Assistant County Attorney). It was never 

rescheduled. 

Now, t is matter comes before the undersigned as an Amended Petition for Special 

Hearing. It i~r ludes the relief originally sought in the Petition for Special Hearing filed in Case 

No. 2008-053 r SPHX and also amends the Petition to include other appropriate relief. Moreover, 

the Petition fo! Special Exception was dismissed in open hearing as it is no longer required due to 

a re-zoning of he property. 

The sit' plan, legal description and other documents filed with the original petitions are all 

still relevant d applicable to this amended filing. The factual and procedural background of this 

complex case was set forth clearly and extensively in the unreported decision of the Court of 

Special Appe ls (Exhibit 4). As such, it will not be repeated here. The present matter involves 

questions of 1 w, and the facts underpinning those legal issues are either undisputed or irrelevant. 

NON-DENSITY TRANSFER/LOT LINE ADJUSTMENT 

Durin the course of this protracted dispute, Petitioners acquired two small parcels of RC-

zoned land, a . shown on Exhibit 6. Petitioners seek a non-density transfer of these small parcels 

(to the larger ML zoned parcel) and a lot line adjustment reflecting the new configuration of the 

tract. 

As I noted at the hearing, the B.C.Z.R. and/or the Baltimore County Code (B.C.C.) provide 

no guidance concerning "non-density transfers." The Zoning Commissioner's Policy Manual 

(ZCPM) contains a brief reference (at p. lA-3), but it involves RC zoned land, while the present 

scenario inv /Ives transferring RC parcels into a larger ML-zoned parcel. In addition, lot line 

adjustments r e defined as "development" under the B.C.C. , and are routinely handled as an 

OF\01:R REeEIVED ltoR FILING 
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administrative atter by the Department of Permits, Approvals and Inspections (PAI). B.C.C. 

§ 32-4-106(a)( )(v) and (viii). As such, I will deny this aspect of the special hearing relief. 

EXISTING CELLULAR TOWER 

The more important aspect of the case concerns whether the cell tower at present complies 

with the B.C.Z,.R. I do not believe it does, and will explain below the reasons for that conclusion. 

Before doing t, it seems appropriate to comment that this case illustrates the principle that "it is 

better to beg fir rgiveness than ask for permission." The Petitioners were denied variance relief to 

construct the c[ 11 tower, and they appealed that issue all the way to the Court of Special Appeals, 

which affirmei the denial of relief. Even so, Petitioners constructed the tower, and it has been in 

service for nearly ten (10) years. The County sought to have the tower removed, but was 

unsuccessful. See Baltimore County Exhibit 1, p.3 . In fact, the hearing officer in the code 

enforcement case found a zoning violation, but assessed only a $9,200 civil penalty, which the 

P . . "tl' 
et1t10ners pail . 

Petitio , ers retained new counsel thereafter, and they filed the current petition, arguing that 

the tower is in fact lawfully sited. Petitioners' primary argument is that the regulation at issue was 

amended in 2 02 (Bill 17-02) to provide that a "cell tower" shall be set back at least 200 feet from 

any other ol er's residential property line." (emphasis added). The former regulation provided 

that the set bi ck was 200' from an adjoining "residential zone line." (emphasis added). See 

. Exhibit 8, p.J O. Petitioners contend that "residential zone" is a defined term in B.C.Z.R. § 101 , 

while the ne ler phrasing - which became effective after the Zoning Commissioner' s decision in 

the original vj iance case, 02-159-A, See Exhibit 1 - of "residential property line" is not defined 

by the B.C.~ .R. Mr. Kellman, who was accepted as an expert in land use matters and the 

B.C.Z.R., opibed that a "residential property line" exists only when the property in question is 

OAOe~ AECEIV~D FOR FILING 
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improved with a dwelling. Mr. Kellman testified that there is no residentially used property within 

200' of the eel tower, and as such, he opined that the tower was in compliance with B.C.Z.R. § 

426. 

In response to questions on cross examination, Mr. Kellman noted that he had not testified 

previously in zoning matter involving this issue, and he conceded this was a "new theory." 

While I do thk Petitioners make a creative argument, I do not believe it withstands scrutiny. 

Distilled to its essence, the issue is one of statutory construction: does the language used in Bill 

17-02 ("reside tial property line") have a different meaning than the former regulation' s use of 

"residential zo e line." Both iterations use the word "residential," and thus the distinction - if 

there is one l must turn on the meaning of "zone line" versus "property line." And if the 

meanings are 1ifferent, must a property be improved with a dwelling before it will have residential 

property linesi 

A "zo e line" is a boundary that separates land into different zoning classifications. These 

lines are dra] by governmental authorities, who have the "power to alter zone lines from time to 

time" when m the public ' s mterest. Offutt v. Baltzmore County, 204 Md. 551 , 557 (1954). Zone 

lines need not be coextensive with a "property line." Indeed, in land use matters one frequently 

encounters "s lit-zoned" properties, as with the property owned here by Petitioners. A "property 

line" is a bour dary establishing the limits of land owned by any particular person. Neither of 

these tenns is r efined in Webster' s Dictionary (See B.C.Z.R. § 101.1) or Black's Law Dictionary, 

for that matte . When a term is not defined in a statute, or dictionary, principles of statutory 

construction ,· ctate that it be given its "ordinarily understood" meaning. Comptroller v. J/Port. 

Inc. , 184 Md. pp. 608, 632 (2009). 

ORDER RECEIVEIO FOR FILING 
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Thus, Is noted above, the terms "property line" and "zoning line" do refer to different 

things, but herf it is a distinction without a difference, because the tower is not set back 200' from 

either the RC ko "zone line" or the "property line" of the parcel owned by Theodore Julio (Tax 

Account #151 L 50500). Even so, Petitioners ' expert testified that "residential property line" as 

now appears iI! B.C.Z.R. § 426.A.1 means that the property is in fact improved with a dwelling, 

i.e., residentia ly used. But in numerous instances, the County Council has imposed certain 

property restri tions when a "residentially used" property is at issue or in the vicinity. See , e.g., 

B.C.Z.R. §§ do4.4.C.4; 220.1.B; 230.1.A.4; 404.2; 415A.2; 424.1.C; 432A. l.C. l. And it has 

distinguished t at term from a "residentially zoned" property. Id. As such, if the County Council 

had intended ! e 200' cell tower setback to apply only to "residentially used" property, it would 

have said as I ch. But it did not use that terminology in B.C.Z.R. § 426.A.1 , and I do not believe 

it is appropria~e to engraft such language onto the regulation as written. 

RES JUDICATA 

At the hearing, Baltimore County contended that the merits of the case should not be 

reached, because the Petition is barred by res judicata. Having reviewed the post-hearing 

submissions, I am inclined to agree. 

As noted in the County' s memorandum (pp. 2-3), the Bill (17-02) in question became 

effective on 4 ay 5, 2002. While this was subsequent to the Zoning Commissioner' s January 4, 

2002 Order 1 Case No. 02-159-A, the legislation was effective well before the de novo hearing 

concluded in t e Board of Appeals on January 21 , 2003. Thus, it is.obvious that Petitioners could 

have (though rhey in fact did not) made the argument now advanced in the Petition for Special 

Hearing back 'n 2003 while the underlying case was being heard by the Board of Appeals. It may 

be, as argued by the Petitioners, that the original variance petition could not be amended during 

ORO!~ F\EOEIVEO f OR FILING 
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the course of he "appellate" proceedings, but nothing would have precluded Petitioners from 

filing a new Prtition for Special Hearing after the effective date of Bill 17-02, and then perhaps 

having the matters consolidated at the Board of Appeals upon appeal of the Zoning 

Commissioner s Order on the petition for special hearing. 

In thesr circumstances, the doctrine of res judicata (which is applicable to quasi-judicial 

administrative ' proceedings, such as those before the Baltimore County Board of Appeals) is 

applicable. Tlat doctrine bars relitigation of claims that were, or could have been litigated in an 

earlier procee ing between the parties. Seminary Galleria. LLC v. Dulaney Valley Improv. Ass 'n. , 

192 Md. App. 719, 734-37 (2010). As such, the doctrine of res judicata bars the Petitioners from 

obtaining spec al hearing relief in this case. 

Pursuant to the advertisement, posting of the property, and public hearing on this Petition, 

and for the rerl sons set forth above, the special hearing relief requested shall be DENIED. The 

Special Exce · ion request originally filed in Case No. 2008-0531-SPHX was dismissed in open 

hearing as it isl no longer required due to a re-zoning of the property, and is dismissed as moot. 

THEREFORE, IT IS ORDERED this 2"d day of August, 2012 by the Administrative Law 

Judge for Ba timore County, that the Petition for Special Hearing seeking relief pursuant to 

Section 500.7 of the Baltimore County Zoning Regulations (B.C.Z.R.) as follows: 

1. To permit a non-density transfer and lot line adjustment between adjacent tracts of 

l~d, and 

2. To confirm that an existing cellular tower is in compliance with setback and all 
ot er applicable zoning regulations, 

be and is herel y DENIED. 

ORDER RECEIVE~ FOR FILING 

Date ~ + .:;>- -'l>-' 

By ___ -....ir;;b;?;;..;;; __ - ---
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Any ap, eal of this decision must be made within thirty (30) days of the date of this Order. 

JEB:dlw 

ORDER RECEIVED 

Date---~~--+------
8 

Administrative Law Judge 
for Baltimore County 



KEVIN KAMEN E Z 
County Executive 

Lawrence E. Sc idt, Esquire 
Smith, Gildea & Schmidt, LLC 
600 Washington A venue, Suite 200 
Towson, MD 21 f 04 

August 2, 2012 

RE: Pf titions for Special Hearing and Exception 
Case No.: 2008-0531-SPHX 
P operty: 810 Back River N eek Road 

LAWRENCE M . STAHL 
Managing Administrative Law Judge 

JOHN E. BEVERUNGEN 
TIMOTHY M . KO T ROCO 

Administrative Law Judges 

Dear Mr. Schmit t: 

Enclosed please find a copy of the decision rendered in the above-captioned matter. 

In the ev+ t any party finds the decision rendered is unfavorable, any party may file an 
appeal to the C unty Board of Appeals within thirty (30) days of the date of this Order. For 
further informat on on filing an appeal, please contact the Office of Administrative Hearings at 
410-887-3868. 

Sincerely, 

JEB:dlw 
Enclosure 

c: Carole De ilio, People's Counsel 
Adam RoJenblatt, Department of Permits, Approvals and Inspections 

Office of Administrative Hearings 
105 West Chesapeake Avenue, Suite 103 I Towson, Maryland 212041 Phone 410-887-3868 1 Fax 410_887_3468 

www.baltimorecow1tymd.gov 
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IN RE: PETI~ION FOR SPECIAL HEARING 
W/s of Back Rir7er Neck Road, 270 feet+/- south of 
centerline Pottery Farm Road 

810 Back Rive~ Neck Road 

15th Election District 
6th Councilmanic District 

Legal Owners: Back River, LLC, Michael Lutz, 
Rep. 
Petitioner: Bad River, LLC 

* BEFORE THE 

* FOR BAL TIM ORE COUNTY . 

* 

* Case No.: 2008-0531-SPH 

* * * * * * * * * * * * * * * * * * * * * * 

C OSING MEMORANDUM IN LIEU OF CLOSING ARGUMENT 

I 
Back River LLC and Sprint Nextel, Inc., hereinafter "Petitioners" by and through 

Lawrence E. chmidt and Smith, Gildea & Schmidt, LLC, their attorneys, submit this Closing 

Lieu of Closing Argument and respectfully state: 

Background 

Back .'ver LLC is the owner of a 5.0 (+/-) acre rectangular shaped property located at 

810 Back Riv r Neck Road in the Turkey Point community of eastern Baltimore County. The 

property is z ! ned ML (Manufacturing, Light) and has at all relevant times been used for 

office/comme cial/manufacturing purp~ses. In late 2001 , Sprint Nextel contracted with Back 

River LLC to lease a small area of the rear of the site to construct a telecommunications tower . 

. Pursuant to the zoning regulations then in effect; the Petitioners filed a Petition-for Variance to 

cure insufficii t setbacks for the proposed tower and associated equipment After public hearing, 

the Zoning C mmissioner issued an order on January 4, 2002 granting the variances. Sprint then 

constructed a 115 foot high tower in order to fill an immediate need and hole in its coverage 

network. A f , ely appeal of the Commissioner'.s order was filed and after a hearing at the Board 

of Appeals (' Board"), the Petition was denied by order dated May 14, 2003. Appeals to the 
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Circuit Court d ·court of Special Appeals affirmed the denial. In the instant case, Petitioners 

have filed a Pe ition for Special Hearing, advocating an interpretation/theory of the BCZR which 

would result in a finding that the tower is compliant. 

Argument 

I. The Special Hearing is nat·Barred by Res judicata 

The do J trine of res Judi cat a bars the litigation of a c~use of action after it has already 

been litigated. Gertz v. Anne Arundel County, 339 Md. 261, 269 (1995); DeLeon v. Slear, 328 

Md. 569, 580 1992). It has been held that res judicata applies in administrative (quasi judicial) 

proceedings that the doctrine bars claims previously litigated and those claims that properly 

could have been litigated. Batson v. Shiflett. , 325 Md. 684, (1992) The elements of res judicata 

are as follows: 

(1) e parties in the present litigation should be the same or in privity with 
the parties to the earlier case; (2) the second suit must present the same 
caufe of action or claim as the first; and (3) in the first suit, there must 
hav been a valid final judgment on the merits by a court of competent 
juri diction. DeLeon, 328 Md~ at 580. 

In the instant cases, the controversy is over the second element of res judicata: whether. 

\he claim in 4 e instant matter is \he same "claim" or "cause of action" \hat arose before \he 

Zoning Commissioner in 2002. Maryland has adopted the transaction test of § 24 of the 

Restatement ~ econd) of Judgments as \he test for determining when two claims or causes of 

action are the same for purposes of res judicata. Gertz, 339 Md. at 269-270. The transaction test 

has been state as follows: 

What factual grouping constitutes a ''transaction", and what groupings 
constitute a ''series", are to be determined pragmatically, giving weight to 
sue , considerations as whether the facts are related in time, space, origin, 
or rµotivation, whether they form a convenient trial unit, and whether their 
trealtment as a unit conforms to the parties~ expectations or business 
un erstanding or usage. Id. at 270. 
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In Ger , Gertz and Anne Arundel County settled a grading permit dispute in 1985 by 

entering into a f onsent AgJ"eement that allowed Gertz to disj)ose of raw materials on bis l3?d. Id. 

at 264. In 198,, the County filed a petition for Contempt in Circuit Co~ challenging the nature 

of Gertz's actil ities under the,Agreement. Id. Gertz was found not in contempt, as his land filling 

activity was determined to be farming and permissible under the agreement. Subsequently, on 

April 23, 1991, the County enacted an emergency ordinance that required Gertz to obtain a 

sanitary landfil~ permit to continue this use. Id. at 265 . Soon thereafter Gertz filed a declaratory 

judgment claid and on appeal, the Court of Appeals determined that res judicata did not bar the 

County's coun erclaim because it was not the same claim presented in the 1989 action. Id. at 

270. 

The G rtz Court found that the conduct complained of by the County occurred at 

different times. Id. Additionally, the counterclaim addressed Gertz ' s failure to obtain a landfill 

permit followil g the enactment of the 1990 Ordinance, whereas the contempt action addressed 

Gertz' s land filr g activity in 1989 under the Consent Agreement. Id. Moreover, the Gertz Court 

noted that evet though both of the County' s claims related to the same land and activity, the 

County' s. cl~ originated from diff~re~t. so~ces. I~. The Co~ of ~ppeals ~ent on to explain: 

S1gmfic tly, the theory of hab1hty m the mstant act10n did not exist when the 
earlier ~uit was litigated; thus, Gertz's argument that the counterclaim is barred 
because! the County merely changed its legal theory is inapposite. Although res 
judicat4 generally bars a second suit based on a different legal theory applied to 
the samf set of facts previously litigated, that rule does not apply here because it 
assumes that the second theory of liability existed when the first action was 
litigated. When the contempt action was l1tigated, the County had no right to 
proceed against Gertz under the Ordinance because it had not yet been enacted. 
Id. ,.. 

Furthe/ ore, the Gertz Court determined that th~ County' s two claims were motivated by 

different consi erations. Id. In the ~ontempt action, the County sought to enforce the Consent 
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to regulate Gertz's activity. Id at 270-71. By contrast, the County's second claim 

Gertz ' s activities only until such time as he obtained a landfill permit in 

compliance the new law. Id. at 271. In addition, the Gertz Court established that the 

County' s two r aims did not form a convenient trial unit because the County's rights under the 

ordinance did f ot exist until April 23, 1990, and therefore could not have been litigated in the 

contempt actiof in 1989. Id. Finally, treating the facts as separate trial units would not conform 

to the parties' ,xpectations because in addition to the change in the law, the 1989 decision could 

not be seen as . xempting Gertz from all future regulation. Id. 

Like G . rtz, the law changed in the instant case and the origin of the two claims emanated 

from different l ources. Specifically, on January 4th, 2002 the Zoning Commissioner granted the 

petition for v1 ance seeking relief from Section 426.6.A.3 of the BCZR. The granted variance 

was from the fr lowing regulation: . 

If a to'1'er is located in a medium or high intensity commercial zone, the tower 
shall be set back from an adjoining property line a distance equal to the setback 
require+.ent for other structures in the zone. However, if the property adjoins a 
residen f al zone , the tower shall be set back at least 200 feet from the residential 
zone li1e. (emphasis added) (BCZR 426.6.A..3) 

On Febc ary 19, 2002, § 426.6.A of the BCZR was amended by Bill No 17-02. As 

amended, Secti n 426.6.A reads: · 

A towef shall be set ·back at least 200 feet from any other owner' s residential 
proper line. (emphasis added) . . 

On Ma 14th, 2003 , after the change in the law, the Board denied the Petitioner' s request 

for a variance. It is to be noted that nowhere in the Board' s Opinion, ?r in the Opinions of the 

Appellate Co, s, was Bill 1 7-02 recognized nor is it stated that the setback regulations had been 

substantially c , anged during the course of the proceedings. In fact, on page 8 of the Court of 

4 



Special Appeals decision, the Court incorrectly explained that the "[BCZR] establish front, rear, 

and side setb1 ks based primarily upon three factors: (!) the use. for the subject property, (2) the 

zoning c18Ssifir ation of the subject property, and (3) the zoning classifications of neighboring 

properties." Sprint PCS v. Baltimore County, No. 0047 (Md. App. August 3, 2005). Clearly the 

Court did not r nsider the amended regulation, as Section 426.6.A no longer mentions zoning 

classifications r s part of the setback criteria. Therefore, similar to Gertz, the present claim is not 

the same as t~1 pre~~ously litigat~d because the theory of relief in the instant action did not ~xist 

when ~e earhi pet1t10n was _considered. . · 

Additio ally, like Gertz, the two petitions are motivated by different considerations. In 

the petition fo variance, the Petitioners sought approval of a lesser set back than was required 

under the zo ng regulations. In the instant petition for special hearing, the Petitioners are 

seeking an interpretation of the BCZR to determine if the cell tower is in compliance with the 

applicable zo+ g regulations. The required elements of proof are significantly different. For a 

zoning variance to be granted, the applicant must demonstrate that the property is unique and that 

the petitioner l ould suffer a practical difficulty if the variance were denied. (BCZR § 3 07 .1) 

Comparatively, pursuant to BCZR § 500.7, no such standard of review is imposed in considering 

special hearing . . A special hearing has been likened to a declaratory judgment action wherein the 

Commissioner interprets the BCZR as is necessary for the proper enforcement of the zoning 

regulations. 

Finally, as will be further explained below, the two claims did not form a convenient trial 

unit and treati g the facts as separate trial .units would not conform to the party's expectations 

because the P itioner' s rights under the new law could not have been litigated in the initial 
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action. Thus, pplying the transactional test in accordance with the Gertz decision clearly 

establishes thJ ~es judicata does not bar the present petition. 

· B. 1s a matter of law, Petitioners could not amend the relief requested when the 
'matter went be ore the Board. 

.It is antt cipated that Baltimore County and People's Counsel will contend that the theory 

presented in th instant Petition for Special Hearing should have been offered by the Petitioners 

during the co, se of the previous proceedings. However, Petitioners were legally barred from 

amending the~I requested relief after the law was changed and when the matter was appealed to 

the Board. Th1 Court of Appeals has previously explained that while the Board conducts a de 

novo hearing, l nevertheless exercises appellate jurisdiction. UPS v. People 's Counsel, 336 Md. 

569, 587-9! (1 ' 94). Moreover, in light of the requisite notice requirements, a Petition may not be 

amended at th Board if it adds an element which a citizen reasonably would find material in 

deciding whe er to participate. Cassidy v. Baltimore County Board of Appeals, 218 Md. 418, 

425-26 (1958) the public must be apprised clearly of the character of the action proposed and 

have enough f ·a basis upon which it rests to enable them to intelligently prepare for the 

hearing). In t s case, a member of the public may have participated in the requested 

interpretation f der the special hearing given its implication County-wide, but chose not to 

participate in e variance case. The interpretation of "new" section 426.6.A requested by 

Petitioners in tt instant case affects any tower located in Baltimore C~unty. To the contrary, a 

variance is sit • specific to the property at issue. Thus, such an amendment would violate 

requisite notic requirements. BCZR § 500.7 specifically requires that notice of petitions for 

special hearing be given to the public via the postin~ of the sign on the subject property and 

advertisement in a newspaper. Such notice requirement mandates that the posted sign "describe 

the action requ sted in the petition." These notice requirements are not required while a matter is 
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pending at the Board and are imposed when the case is first filed at the Zoning Commissioner 

level. Therefore, there would have been no "notice" to the public of the special hearing theory if 

an amendment ~ as proposed. . . · . 

Additi] nally, such an amendment is also prohibited because the new theory would 

escape the req isite review by the County's Zoning Advisory Committee Agencies. See BCZR § 

32-3-302; see ~Isa BCZR § 500.7. Once a hearing date before the Commissioner is established, a 

copy of the petition shall be forwarded to the Department of Planning for consideration and a 

written report dontaining findings related to planning factors. 

c. l when an administrative a 

Even i it is determined that an amendment would have been permissible, the Board's 

failure to take the new law into account was arbitrary and capricious and is a defense to res 

judicata. Kleil v. Colonial Pipeline Co., 55 Md. App. 324, 340 (1983); Board of County 

Commissioner of Cecil County v. ,Racine, 24 Md. App. 435, 443 (1978). Res judicata does not 

apply to decis · ons of administrative agencies where "there has been a substantial change of 

conditions or , t is shown that the decision was a product of fraud, surprise, mistake or 

inadvertence." lein, 55 Md. App. at 340 (quoting Racine, 24 Md. App. at 443). Furthermore, to 

avoid unfairne s, res judicata does not apply when an administrative agency's decision ~s based 

on an error in llw. Klein, 55 Md. App. at 341; Racine, 24 Md. App at 452. . 

Here, ti e Board's Opinion made no mention of the change to the law, and it appears that 

it applied the r1gulation as it existed before the Zoning Commissioner. As noted previously, the 

Court of Speci Appeals clearly applied the old regulation. See Sprint, supra. Accordingly, 

because the ro es of the Circuit Court and the Court of Special Appeals were to review the 
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decision of th · Board, neither Court had an opportunity to account for the change in the law. 

· Thus, to avoid liunfaimess, res judicata should not apply to the Board's legal error. 

D. 'Jn the initial action. Petitioners lacked am le rocedural means or ull 
rieveloping the entire transaction. 

In apprl ving the transaction test, the Court of Appeals has made clear that "equating a 

claim with tr saction is justified only when the parties have ample procedural means for fully 

(quoting Restatement Second of Judgments, §24 cmt. a (1982)). Part of being afforded ample 

procedural meL s in an initial action is also being afforded the opportunity to pursue all of one' s 
I . 

remedies in that action. Esslinger, 95 Md. App. at 619; see also Restatement §26(1)(c) (res 

judicata does ! ot apply when a "plaintiff [is] unable to rely on a certain theory of the case or to 

seek a certain emedy or form of relief in the first action ... and the plaintiff desires in the second 

action to rely n that theory or to seek that remedy or form of relief'). 

There£ re, irrespective of the factors associated with the transactional test, Petitioner's 

request for sp1 ial hearing is not barred by res judicata since it could not have been asserted in 

th .. . 1 . I I e nntrn act10n. 

II. The Exislg Cell Tower is in Compliance with Setback and all other Applicable Zoning 
Regulatio•s 

As previo sly discussed, BCZR § 426.6.A was amended to provide that "a tower shall be set 

back at least boo feet from any other owner' s residential property line", as opposed to the 

previous regulation which required a set back from a "residential zone". Residential Zone is 

1 Res judicata also does not attach based upon the Code Enforcement proceeding through which 
the Petitioners were sanctioned. First, it is the Zoning Commissioner, not the Code Enforcement 
Hearing Officer, who has the authority to "interpret" the Zoning Regulations. (See BCC § 32-3-
301). Second, ode Enforcement Hearing Officer Wisnom was not a quasi-judicial 
administrative body. Finally, a review of Wisnom's written findings and order shows that he 
was not cognizant of the law change and thus did not consider it. 
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defined in § 1 1.1 of the BCZR as follows: "a zone classified as R.C., D.R., R.O., R-0-A or 

R.A.E. Zoned or residential purposes; within a residential zone." However, Residential Property 

is not a define term within the BCZR. 

AccordingL , Mitch Kellman, who has been acc~pted as an expert witness in the field if 

planning and · terpretation of the BCZR, testified to the difference between a residential zone 

and a residen!t. property line. Mr. Kellman opined that a residential property line relates to the 

use of the pro lerty rather than the property's zoning classification. Specifically, he_ stated that the 

purpose of I new regulation was to keep cell towers away from dwellings. Therefore, 

unimproved p operty, like that surrounding the subject property, does not satisfy the residential 

use requireme t necessary to establish a residential property line. 

The Court of Appeals has made clear that "only if the statutory language is ambiguous will 

this Court looj beyond the statute's plain language in discerning the legislative intent." Melton v. 

State, 379 Mdl. 471, 489 (2004). Furthermore, the Court of Appeals has established that "[t]he 

plain me~ I rule of construction is not absolute; rather, the statute must be construed 

reasonably wi h reference to the purpose, aim, or policy of the enacting body." Derry v. State, 

358 Md. 325, 336 (2000). Moreover, it has been clearly established that statutes are to be read 

"so that no wJ rd, clause, sentence or phrase is rendered surplusage, superfluous, meaningless, or 

nugatory." St nley v. State, 157 Md. App. 363, 378-79 (2004). 

Accordin y, examination of the amended regulation in context and in conjunction with the 

County Couno:il' s scheme makes clear that the Council's intent was to protect dwellings rather 

than residenti 1 zones. In the prior version of the ordinance, both the terms "residential zone" and 

"residential ) operty line" were used. As such, it must be inferred that the County Council 

intended thes two terms to have different meanings. Otherwise, the changed word would be 
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rendered meaningless in violation of clearly established Maryland law regarding statutory 

interpretation. ee Stanley, 157 Md. App. at 378-79. Therefore, in light of the change in the law 

and pursuant jo Mr. Kellman's testimony, the ~ubject cell tower is in compliance with the 

applicable zo · g regulations. 

Respectfully submitted, 

LA WREN CE E. SCHMIDT 
Smith, Gildea & Schmidt, LLC 
600 Washington Avenue, Suite 200 
Towson, MD 21204 
( 410) 821-0070 
Attorney for Owner/Petitioner Back River, LLC 

CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 30th day of July, 2012, a copy of the foregoing 

Closing Mem 1randum in Lieu of Closing Argument was mailed first-class pre-paid postage to: 

Carole DeMilio, Esquire 
People's Co9sel for Baltimore County 
The Jefferson Building 
105 West Che~apeake Aveneue 
Room204 I 
Towson, MD 11204 

Adam Rosenb art, Esquire 
Assistant Cornp.ty Attorney 
Baltimore County Department of 
Permits, Apprbvals and Inspections 
111 West Chekapeake A venue 
Suite 105 I 
Towson, MD 21204 

LA WREN CE E. SCHMIDT 
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I GILDEA & SCHM 
~~~~~~~~~~~~~~~~~~~LLC 
Sl\11 

MICHAEL PAUL SMITH 
DAVID K. GILDEA 
LAWRENCE E. SCHMIDT 
D. DUSKY HOLMAN 
MICHAEL G. DEHAVEN 
RAY M . SHEPARD 

Sent via Hand Delivk 
John E. Beverungen, Esquire 
Office of Administr tive Hearings 
Administrative Law Judge 
105 W . Chesapeake Avenue, Suite 103 
Towson, MD 21204 I 

I 
Re: Case "1'f o. 2008-0531-SPH 

July 30, -2012 

Back ~iver, LLC, Petitioner 
810 Bar River N eek Road . 

Dear Hon. Beverun~en: 

LAUREN M. DODRILL 
CHARLES B. MAREK, ill 

NATALIE MAYO 
ELYANA TARLOW 

JASON T. VETTORI 
REBECCA G. WYATT 

of counsel: 

JAMES T. SMITH, JR. 

Herein enclo~ed please find the Petitioner's Closing Memorandum in Lieu of Closing 
Argument in the ai ve captioned case. · 

Should you h ve any questions, comments or concerns, please feel free to contact me. 

Very truly yours, 

LES:arg 
CC: Carole DeMil~o, Esquire, People's Counsel for Baltimore County 

Adam Rosen, latt, Esquire, Assistant County Attorney 
Nancy West, psquire, Office of the County Attorney 
Steve Boyd, ~squire, Sprint 
Michael Lutz) Back River, LLC 
Mitch KeUmJn, Draft, McCune, Walker, Inc. 

600 v\tASHINGTON A VENUE • SUITE 200 • TOWSON, MARYLAND 21204 
TI LEPHONE (410) 821-0070 • FACSIMILE (410) 821-0071 • www.sgs-law.com 



INRE: 
PETITION FO I SPECIAL HEARING 
SW/S Back River Neck Road, 
330' SE of c/1 pl ttery Farm Road 
(810 Back River Neck Road) 
l 51

h Election Di trict 
5ili Council Disr ct 

Back River, LL 
Petitioner 

BEFORE THE OFFICE OF 

ADMINISTRATIVE HEARINGS 

FOR BAL TIM ORE COUNTY 

Case No. 2008-0531-SPH 
O,e-A', 

:,<x<-
~ 

~u'):; 

POST HEARING MEMORANDUM ~~t< 
~~ 
~~ 

Baltimo e County, Maryland, by undersigned counsel, hereby submits this Post Hearing ~G'~ 

Memorandum emonstrating that the above-captioned petition for Special Hearing is barred by 

res judicata and states as follows: 

INTRODUCTION 

There i no question that Mr. Schmidt and Mr. Kellman made every effort to present a 

convincing casJe for their interpretation of Section 426 of the Baltimore County Zoning 

Regulations (1 CZR) at the July 20, 2012 hearing on this petition for Special Hearing. 

Unfortunately fpr their clients, the window for raising this argument has long been shut, and the 

Office of Admihistrative Hearings is barred by well settled legal principles from entertaining the 

Petitioner's req est for an interpretation that the "existing cellular tower is in compliance with 

setback and all other applicable zoning regulations." Quite simply, this portion of the petition 

cannot even be onsidered because it is legally barred by res judicata. 

BACKGROUND 

This dijpute dates back to January 4, 2002, when former Zoning Commissioner 

Lawrence E. Schmidt (now counsel for the Petitioner) issued a written Order granting the 

Petitioner a v iance from BCZR § 426 to construct a cell tower in the location in which it 



continues to stand today. See Pet. Ex. 1. The case was appealed to the Board of Appeals, which 

reversed the debision and denied the variances (Pet. Ex. 2), and the Circuit Court and Court of 

Special Appeail. both of which affirmed the Board of Appeals. See Pet. Exs. 3-4. In 2009, the 

Baltimore co1ty Code Enforcement Hearing Officer issued an Order finding the Petitioner in 

violation of BCkR § 426.6.A. l for failing to maintain a 200 foot setback "from another owner' s 

residential propl rty line" and issued a $9,200.00 civil penalty, which was paid by the Petitioner 

without any apj°al. See BC Ex. l. Now, for the first time, Petitioner argues that the cell tower, 

all along, has oeen in compliance with the BCZR and never even required a setback variance. 

This argument i barred by res judicata. 

FACTS 

Most if not all of the facts relevant to this SPH Petition are undisputed. The facts are 

drawn from a eries of past legal decisions and a change in the wording of BCZR § 426.6A, 

which governs the setback requirements for Wireless Communications Towers in Baltimore 

County. Until r ay 5, 2002, the law read as follows: 

1. If a tower is located in a residential zone, the tower shall be set 
1ack at least 200 feet from any other owner's residential property 

Tne. 
2. If a tower is located in a transitional zone, the tower shall be set 
back at least 200 feet from any residential zone. 

. . If a tower is located in a medium or high intensity commercial 
zone, the tower shall be set back from an adjoining property line a 
distance equal to the setback required for other structures in the 
t one. However, if the property adjoins a residential zone, the 
~ower shall be set back at least 200 feet from the residential zone. ft l"'-J 
I ~ 

See Pet. Ex. 8 ( emphasis added). 

In 2002[ Bill l 7-02 simplified and changed the law governing these setbacks to require 

that a "tower shall be setback at least 200 feet from any other owner's residential property 
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line." BCZR § 426.6A(l) (emphasis added); see also Pet. Ex. 9. The Bill became effective on 

May 5, 2002, 1 d continues to govern the setbacks for Wireless Communication Towers ("cell 

towers") today. This change in the law lies at the heart of Petitioner's argument in the instant 

petition, so its {ming and discussion throughout the various legal decisions in this case are the 

facts that are re~evant to whether this petition is barred by res judicata. 

Bill 17-b2 became effective four (4) months after Mr. Schmidt granted Petitioner the 

variance, so i e language in § 426.6A that was presented to Mr. Schmidt as Zoning 

Commissioner 'n 2002 is different from the language that Mr. Schmidt is now interpreting on 

behalf of his ow client. However, the change occurred well before the Board of Appeals 

conducted de i ovo hearings and denied the variances on May 14, 2003 (Pet. Ex. 2), and 

obviously befo e the Court of Special Appeals affirmed the Board on August 3, 2005 (Pet. Ex. 

4 ). Likewise, tn.e law had changed well before the Baltimore County Code Enforcement Hearing 

Officer issued t is January 7, 2009 final order determining that the tower violates the setback 

requirements 'Jorn another owner' s residential property line." See BC Ex. 1. 

There as some back and forth at the hearing on this Petition as to whether the Court of 

Special Appeal interpreted the prior or current version of the setbacks provision of the BCZR. 

However, page 31 of the Court of Special Appeals opinion makes clear that the new and current 

version was at 1take in the prior Petition that was reviewed by the appellate court: 

+he ML Zone permits cellular towers by right, subject to a 200 
I 

foot setback requirement "from any other owner's residential 

toperty line." BCZR 426.6(A)(l). Because the setback 
quirement could not be met, it was necessary for Sprint to prove 
ounds for a variance. 

See Pet. Ex. 4 ~ p. 31 ( emphasis added). 
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Thus, it is beyond dispute that there has already been a legal interpretation that the 

version of the sr backs law governing the cell towe~ at stake in this petition for Special Hearing 

imposes a 200 foot setback from all neighboring properties, and that the setback cannot be met 

absent a varian , e. Indeed, the Court of Special Appeals echoed the Board of Appeals, which 

held quite clear y that variances are required for this tower to remain in the location it continues 

to stand today: 

he Board is not denying Sprint the right to erect a 
telecommunications tower in the Holly Neck area. It is only 
Jaying that there may be a more appropriate piece of property 
[here the tower could be erected and not require the variances 

that would be necessary on the instant property." 

See Pet. Ex. 2, 1· 6 (emphasis added) . 

There i,, no dispute that the cell tower in this case remains in the location that was 

reviewed by tHe prior administrative and judicial forums, nor is there any dispute that the 

argument set + th in this petition for Special Hearing (that the "existing cellular tower is in 

compliance wiT setback and all other applicable zoning regulations") was never presented in the 

prior zoning petitions or code enforcement proceedings and is being raised for the first time in 
I -

this petition. Based on these facts, Baltimore County submits that the petition for Special 

I 
Hearing is barred by res judicata. 

ARGUMENT 

I. Doctrine of res judicata 
· J 

The doctrine of res judicata provides that "a judgment on the merits in a previous suit 

between the sle parties or their privies precludes a second suit predicated upon the same cause 

of action." Se~ inary Galleria, LLC v. Dulaney Valley Improvement Ass'n, Inc, 192 Md.App. 

719, 734-737 cko10). A point of crucial importance to this zoning petition is that res judicata 
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acts as "an abs lute bar, not only as to all matters which were litigated in the earlier case, but as 

I 
to all matters wl ich could have been litigated." Id. (citing Whittle v. Bd. of Zoning Appeals, 211 

Md. 36'. 49 (l f5 6) (emphasis in original)). In Whittle, the Court of Appeals stressed that 

successive litig tion of zoning petitions is discouraged because it "would be arbitrary for the 

board to arrive at opposite conclusions on substantially the same state of facts and the same law." 

21 l Md. at 45. r e doctrine applies to the administrative decisions reached by the County Board 

of Appeals, as I emonstrated by Mr. Schmidt' s successful use of the doctrine this past year in 

case number 11 r05 l-SPH. See also Batson v. Shiflett, 325 Md. 684, 705 (1992). 

II. 1es judicata bars this Petition for SPH 

As each lof the prior orders indicate, and as was confirmed by Mr. Kellman' s testimony at 

the July 20, 20 2 hearing in this case, Petitioner never argued that the tower complied with all 

applicable prov~sions of the BCZR until this petition for Special Hearing was presented to the 

Office of Adj inistrative Hearings last week. As the orders also demonstrate, Petitioner 

previously madf a number of legal arguments in an effort to keep the cell tower within the 200 

foot setback, j d then even attempted to purchase property from neighboring owners in order to 

meet the 200 _rrot setback for cell towers. See BC Ex. 1, p. 2. Not until all else failed did 

Petitioner retai , a new attorney that generated an argument for keeping the tower in its current 

location withour a variance or additional purchase of neighboring property. 

Unfortunately for Petitioner, the window for raising this argument was shut years ago, 

and the Admit istrative Law Judge is now barred by well settled legal principles from 

reconsidering t e decisions of the Board of Appeals, Court of Special Appeals, and Code 

Enforcement Hbaring Officer. Quite simply, res judicata acts "as an absolute bar, not only as to 

all matters whil h were litigated in the earlier case, but as to all matters which could have been 
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litigated." Se inary Galleria, supra. The initial petition should have requested the Special 

I 
Hearing relief lat was just presented last week, and should have been filed in the alternative to 

request a vari ce if the administrative agencies disagreed with the argument that the tower was 

in compliance ith the BCZR absent a variance. Indeed, this is the precise legal strategy that 

was successfull . employed in a similar cell tower setback case in 2010. See 2010-014 7-SPHA. 

If that as not enough, Petitioner again failed to raise this legal defense when faced with 

a code enforce ent action in 2009, and paid a civil penalty without appealing or challenging the 

hearing officer' finding of a violation. Having failed to raise an argument that could and should 

have been raist in over the course of this litigation, Petitioner is now barred from relitigating 

their request to maintain a cell tower in this location. 

CONCLUSION 

Where£ , re, Baltimore County respectfully requests that the portion of this Petition for 

Special Hearin! requesting an interpretation that the "existing cellular tower is in compliance 

with setback clfd all other applicable zoning regulations" be dismissed with prejudice on the 

basis ofres jud· cata. 
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Respectfully submitted, 

Adam M. Rosenblatt 
Assistant to the Director and 
Assistant County Attorney 
Dept. of Permits, Approvals and Inspections 
111 W. Chesapeake Avenue, Room 105 
Towson, MD 21204 
(410) 887-3353 
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CERTIFICATE OF SERVICE 

certify on this 301
h day of July, 2012 that a copy of this Memo was mailed to 

Adam M. Rosenblatt 
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* 
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15th El9ction & 6th Councilmanic Districts * 
Legal Owner(s): Back River, LLC 
Contraci Purchaser(s):Sprint Nextel * 

Petitioner(s) * 
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* * * * * 
MEMORANDUM OF PEOPLE'S COUNSEL 

FOR BALTIMORE COUNTY 

People'j Counsel for Baltimore County files this Memorandum in Opposition to 

the Amended Petition for Special Hearing. 

INTRODUCTION 

Petitiorr r's argument that the 2002 change in BCZR § 426.6 "Setback 

requirements for wireless communication towers" reduces the tower' s setback from a 

residential boJ ndary line from 200 ft to O ft. is not only unfounded and incorrect but 

strains creduli y. The change under Bill 17-02, (Pet. Exhibit 9), consolidated and unified 

the setback requirement from residential properties but did not amend the 200 ft standard. 

The County Council retained the same setback language, "any other owner' s residential 

property line" irrespective of the zone on the tower' s site. All possible scenarios were 

then addresse in one simple sentence. For example, even under the prior law, if the 

proposed tow r and the other surrounding lots were all in a residential zone, the tower 

must still comply with the 200 ft setback. If the term "residential zone" was used instead 

of property li~e in that section, there could be no setback from these other residential lots 

because the rekidential zone line would not be the individual property lines. Zoning lines 

are drawn aroJ nd areas with the same zone, not around individual properties. 

On the I ther hand, the prior law used the term "residential zone" if a tower was in 

a nonresident~al zone because the property line between the zones would also be the 

zoning line. S~nce under Bill 17-02, the zone on the tower' s location was no longer a 

factor, the Co~ncil merely eliminated the superfluous language. Now, for purposes of 

tower setback , there was no need to identify property lines and zoning lines. The setback 
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remained 200 feet from residential lots. Whether the surrounding lots were improved or 

vacant was never a consideration. Petitioner' s injection of a dwelling requirement to 

impose the 2do feet setback is a gratuitous and unlawful change unsupported by the 

statute ' s clear language and the obvious intent of the language changes made in Bill 17-

02. This interif etation will be further discussed below. For purposes of this Introduction, 

it must be pointed out at the onset that even assuming Petitioner' s argument is correct, it 

· b db I · d. . 1s arre y res JU zcata. 

Bill 17f 2 became effective May 5, 2002, some four months prior to the CB A 's 

first de nova t earing on September 25, 2002 and seven months prior to the continued 

hearing date on January 21 , 2003. It is undisputed that at the CBA hearing and 

throughout th appeals process, Petitioner did not dispute that the side and rear 200 foot 

setbacks applied. Petition sought variances from the standards but did not abdicate the 

setbacks. The b BA and the courts in the appellate process all referred to the language in 

Bill 17-02 as he applicable law. Furthermore, from the onset in 2001 , the surrounding 

R.C. 20 residJntial lots remain vacant. The Petitioner certainly could have raised this 

interpretation l t the de nova CBA and perhaps at the appellate levels since the law was 

enacted after the original Petition was filed. Even so, the CBA Opinion (Pet. Exhibit. 2) 

referred to the I "property line" not the residential zone line as did the CSA decision (Pet. 

Exhibit 4 ). A egal theory that could have been raised in the prior action is barred by the 

doctrine of res ·udicata. 

PETITIONER'S CLAIM SETBACKS DO NOT APPLY 
IS WITHOUT MERIT 

There l. no support for Petitioner's claim that the setback requirements for a 

wireless com unications tower only apply to residential lots improved with a dwelling. 

Setbacks have been recognized for over 80 years, with approval based on the need to 

protect health and safety as well as aesthetics. "Most zoning ordinances provide that new 

buildings be + nstructed with a setback line." Salkin, Patricia American Law of Zoning 

§ 7: 19. "Setback regulations commonly require that buildings and other structures be 

established bdhind the setback line." Id.§ 9:58. This was particularly important in 

residential ne · ghborhoods since "The protection of residential neighborhoods was a 
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primary conce of early zoning legislation." Salkin, supra § 9:24. For these reasons, 

"Setback ~egutations are widely upheld as an appropriate use of the zoning power." Id. 

§ 9:58. Furthe~ore, "Setback regulations may specify setbacks for particular uses. Thus, 

an ordinance imposed a line applicable to towers ... A requirement that turbine towers be 

set back at leal t a tower;s length from the boundaries of the lot , ... the purpose being to 

prevent a falli~g tower from encroaching other land." ( citations omitted). Salkin, § 9:58, 

Footnote 35. istorically, setbacks were measured from boundary lines, independent of 

improvements on neighboring properties, to protect against infringement. See Baltimore 

County Code "BCC") §32-3-101 , the zoning enabling law, stating a purpose of zoning is 

to establish se backs, without regard to improvements on adjoining lots. 

The applicable statute here serves to separate the tower use from neighboring 

residential pr~perties. To eliminate the setback if the neighboring properties do not 

contain a dwe ling frustrates the protective purpose of distance requirements and fosters a 

rush to devel1p, to the detriment of owners of unimproved residential lots. Moreover, 

there are uses tn the residential zones without dwellings, such as agriculture in R.C. zones 

and farm marf ets, schools, farmstead creameries, and various recreational uses in the 

R.C. 20 zone, that, under Petitioner' s interpretation, would not be entitled to any setback. 

It is he pful to review the language of the applicable statute and its context within 

BCZR. The applicable statute and definitions are as follows: 

. 426.6. J etback requirements for wireless telecommunications towers. 

I 
A. Setbac1 [Bill No. 17-2002] 

1. A to er shall be set back at least 200 feet from any other owner's residential property 
line. 

A "setback" is defined in BCZR § 101.1 and Bill 13 8-1962, attached: 

"SETB · CK --- The required minimum horizontal distance between the building line (as 
defined ·n Section 101) and the related front, side or rear property line. (underline added) 

The residenti1a zones are defined in BCZR § 101.1 : 

RESID NTIAL ZONE --- A zone classified as R.C. , D.R. , R.O. , R-0-A or R.A.E. 
"Zoned for residential purposes' ; within a residential zone. [Bill Nos. 98-1975 ; 170-1991 ; 
149-2004] 
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Petitioner's position contradicts long-standing principles of statutory construction where 

the plain mea~ing of words is the first test. There are numerous appellate decisions on 

statutory construction but the CA provides an excellent summary in Swinson v. Lords 

Landing, 360 ~ d. 462, 478 (2000). The language is particularly applicable here: 

' In construing statutes, we obviously begin with the language of the statute. If 
that lan~uage, both on its face and in context, is clear and unambiguous, we need go no 
further. f e give the language its plain meaning. We do not add or delete words in order 
to reflect an intent not evidenced by what the Legislature actually said and we do not 
cons:ru4 statut~s _with " _' forced or subtle interpretations' that limit or extend its 
apphcatJ°n." (citations omitted). 

There i nothing ambiguous about the term "property line", whose clear meaning 

has been applied in numerous variance and special exception cases. Petitioner 

unnecessarily creates a distraction by injecting confusion into a straight forward and 

direct applica1on of the setback regulation. Instead, Petitioner could and should follow 

the legitimate procedural path to a hearing on the merits. 

In ADJ Soil, Inc. v. County Commr's 307 Md. 307, 339 (1986), the CSA affirmed 

the Board of ~ ppeals of Queen Anne's County's denial of setback requirements for a 

sewage sludge storage and distribution facility. The zoning regulation referred simply to 

a property lint "[T]lie storage location shall be .located a minimum of one hundred 

(100) feet from any property line, two hundred (2000 feet from any road, one 

hundred fifJ (150) feet from any drainage ditch, swale or gully, and a minimum of 

three hundred (300) fee from any stream, lake, pond or other body of water." 

( emphasis adJed). Interestingly, the petitioner there constructed the facility while the 

matter was if litigation; in the meantime, the county enacted legislation requiring 

conditional usr approval in addition to the setback requirements which the Court applied 

and noted tha[. the petitioner had sufficient land to comply with the setbacks if it moved 

the facility to another area of the site: "Indeed, the record contains undisputed evidence 

that Ad+ Soi could have situated its facilities on the site in compliance with the 

applicable se back requirements of the Zoning ordinance had it ascertained these 

requirements efore constructing the facilities." In AD+, the Board declined to grant the 
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variances, con luding that any so-called hardship was self-inflicted. Id. 340. The CSA 

agreed that a "~roperty line" setback was reasonable, enforceable, and unambiguous. 

In the instant case, there is no need to go beyond the plain meaning of the 

language whidh gives no indication that the "other owner' s property line" requires 

improvement r dwelling. The changes in Bill No. 17-02 are obvious. The Council 

consolidated §1426.6 A. so that regardless of the zone for the tower site, it must be at least 

200 ft from a residential property line. As stated, "residential property line" existed in the 

prior legislatit and the Council merely deleted all the sections and language pertaining 

to the zone o.
1 

the tower site. (See bracketed deletions in Bill 17-02.) Neither the prior 

law nor the c ent law required neighboring properties to be improved with a dwelling. 

Indeed there is no condition, definition or reference anywhere in BCZR or any 

administrative agency ' s interpretation that "residential zone line" or "residential property 

line" is enforceable only if the site is improved. BCZR is replete with examples to refute 

Petitioner's p sition that setback requirements apply only if a dwelling is located on 

neighboring p ,operties. If the Council required a setback from a dwelling, it was clearly 

stated. A sampling includes the following: 

BCZR § 1 BO 1.1 B (Residential Transition Areas) where the statute specifically 

discusses RTA generated setbacks depending on whether the adjoining residential site is 

vacant or imptoved: "Contains a single-family ... dwelling within 150 feet ... " or "Is 

vacant, less th~ two acres in size, and contains a buildable area ... " 

BCZR § 4 lOA.2. where a Class II Trucking Facility cannot be located " ... within 

300 feet of a dl elling or a residential zone." 

BCZR ~ 229.6 C. establishing setbacks " ... 20 feet from the property line of a 

residentially zr ned property ... " 

BCZR § 232.2 "Side yards . .. B. For commercial buildings, ... where the lot 

abuts a lot in /a residential zone. . . there must be a side yard . . . width required for 

dwelling on tlb abutting lot ... " · 

BCZR § 243.4 [M.R. zone] requiring no structure " ... shall be closer than 125 

feet at any point to the nearest boundary line of a residential zone." 
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BCZR § 250.4 [M.L.R. zone] where the regulation states interchangeably "R.C. 5 

Zone line" an I R.C.5-Zoned property line" . 

BCZ § 250.6 where the setback is measured from " ... any residential zone 

boundary." 

BCZ § 254.1 where the statute refers to a height restriction if the building is " .. 

within 100 fee of the boundary line of said residence ... zone". 

BCZR I§ 255.2 "Within 1000 feet of any residential zone boundary ... " 

BCZR § 303 where the front yard depths are the average of the adjoining lots," .. 

provided such lad joining lots are improved with principal buildings situate within 200 feet 

of the joint side property line, but where said immediately adjoining lots are not both so 

. d ,, improve ... 

BCZR § 421.1 requmng a kennel to maintain a distance from the "nearest 

property line. ' 

BCZR § 415 .3 C.2 requiring trailers to be set back a distance from a "residential 

zone boundar~." 

There are numerous other examples, particularly in BCZR "Article 4 Special 

Regulations" §400-450, but the point is the terms for property lines, including 

"residential property line" and "residential zone line," are used interchangeably in BCZR. 

They all refer to boundary lines. The existence of a dwelling is not a factor for these 

setbacks unlesf specifically stated. No one has ever disputed the obvious meaning. 

On the other hand, the Council has specifically used the terms "residence" or 

"dwelling" w+ n it intended a home to be a measuring factor. There is nothing in Bill 17-

02 or in BCZI in general to support Petitioner' s bald allegation that "residential zone" 

refers to unimproved property while "residential property line" refers to a site improved 

with a residerlce. By obtaining land from the adjoining vacant sites, Petitioner clearly 

recognized thJ 200 ft setback applies. It is only because the property owner to the south 

would not cob ply that Petitioner now obfuscates the plain language of the setback 

regulation in !426.6. 
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RES JUD/CATA BARS A NEW LEGAL THEORY 

As stat d above, our office strenuously disagrees with this strained and irrational 

interpretation hat the 2002 amendment only requires a 200 ft setback from "improved" 

residential pro erty, not vacant property. But assuming validity for the sake of argument, 

it cannot even be considered at this stage because it could have been raised in the prior 

litigation and Petitioner failed to do so. Powell v. Calvert County, 368 Md. 400 (2002) 

and Antwerpen v. Baltimore County, 163 Md. App 194 (2005) are clear that Bill 17-02 

applies to the ! riginal Petition for Variances filed in 2001; both cases state unequivocally 

that a new anJ amended statutes apply to litigation prior to a final order. Here, there was 

no final order ntil the CSA decision in 2005, well after May 5, 2002, the effective date 

of Bill 17-02. The Petitioner could have raised its current interpretation of the setback 

regulation befi re the CBA hearing dates on September 25, 2002 and January 21, 2003. It 

likely could h
1

l ve raised it in the Circuit Court case hearing held on February 2, 2004 and 

subsequently l efore the CSA. Since Petitioner failed to present this legal theory at the de 

nova CBA heJring or at any other stage in the litigation while the law was in effect, he is 

barred by res 'udicata. Judge Robert Karwacki confirmed in Batson v. Shiflett 325 Md. 

684, 701-05 ol992) that res judicata applies to administrative decisions: 

'The Court of Special Appeals used the following test for determining whether 
the NLr decision is entitled to preclusive effect: 

' Whether an administrative agency's declaration should be given preclusive effect 
hinges on three factors: '(1) whether the [agency] was acting in a judicial 
aapacity; (2) whether the issue presented to the district court was actually litigated 
*efore the [agency]; and (3) whether its resolution was necessary to the 
~agency's ]decision."' 

Batson. 86 Md.App. at 356, 586 A.2d at 799 (quoting West Coast Truck Lines v. 
American Industries 893 F.2d 229 234-35 9th Cir.1990 ). This test was first enunciated 
in Exxo , Corp. v. Fischer. 807 F.2d 842, 845-46 (9th Cir.1987), and its three prongs are 
supportdd by the Supreme Court case law on issue preclusion. 

In UniJ d States v. Utah Constr. Co. 384 U.S. 394 86 S.Ct. 1545 16 L.Ed.2d 642 
(1966), he Court spoke particularly to the preclusive effect of administrative law rulings, 
stating t at: 

J "When an administrative agency is acting in a judicial capacity and 
esolves disputed issues of fact properly before it which the parties have had an 
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adequate opportunity to litigate, the courts have not hesitated to apply res judicata 
tf enforce repose." [ citations omitted]. 

Id. at 42t , 86 S.Ct. at 1560, 16 L.Ed.2d at 661. Thus, agency findings made in the course 
of procebdings that are judicial in nature should be given the same preclusive effect as 
findings made by a court." 

The Supreme Court quoted the Utah Constr. Co. supra language in Astoria Federal 

Savings & Loan Assoc. v. Solimino 501 U.S. 104, 107 (1991). Mr. Justice Souter added, 

'1Such repose is justified on the sound and obvious principle of judicial policy that 
a losin~ litigant deserves no rematch after a defeat fairly suffered, in adversarial 
proceed"ngs, on an issue identical in substance to the one he subsequently seeks to raise. 
To hold otherwise would as a general matter, impose unjustifiable upon those who have 
already shouldered their burdens, and drain the resources of an adjudicatory system with 
disputes! resisting resolution .... The principle holds true when a court has resolved an 
issue, ~d should do so equally when the issue has been decided by an administrative 
agency, be it state or federal .... " 

In Maryland, Chief Judge Brune explained the prohibition of a second zoning 
I 

action in Whittle v. Board of Zoning Appeals of Baltimore County 211 Md. 36, 

45(1956): 

' The general rule, where the question has arisen, seems to be that after the lapse 
of such fime as may be specified by the ordinance, a zoning appeals board may consider 
and act f pon a new application for a special permit previously denied, but that it may 
properly grant such a permit only if there has been a substantial change in conditions. * 
* * 1[his rule seems to rest not strictly on the doctrine of res judicata, but upon the 
proposit~on that it would be arbitrary for the board to arrive at the opposite conclusions 
on substantially the same state of facts and the same law." Emphasis supplied. 

Here, there arr no changes in the condition of the property or in the neighborhood to 

support a re~earing. The surrounding properties were vacant throughout the prior 

litigation and are vacant now. See Site Plan dated 2002, attached. The proposed 

interpretation ~f BCZR § 426.6 is a legal claim that could have been raised in the prior 

litigation. It is paramount that res judicata bars litigation of the same matter with respect 

not only to th legal claims or issues decided in the case finally adjudicated, but also "as 

to all matters ~ hich with propriety could have been litigated in the first suit." Alvey v. 

Alvey 225 Mq. 386, 390 (1961); MPC, Inc. v. Kenny 279 Md. 29, 32 (1977); DeLeon v. 

Slear 328 Md[ 569, 580 (1992); Kim v. Collington Center III 180 Md. App. 606, 619 
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(2008). A litrant must bring forward the entire case, including all relevant facts and 

legal issues. l therwise, there would be a potentially unending series of cases based on 

different facts and legal theories framed to achieve the same objective and relief. 

The CBA has consistently applied the doctrine of res judicata. See John P. and 

Mary E. Ford.I 06-397-SPH, affd Circuit Court , 03-C-07-12133 , affd CSA No. 1309 

(11-18-09), C~arles and Daryl Wolinski, 06-309-A & 06-310-A, Dr. Harlan Zinn, 07-

545-A, Howard and Melanie Becker, 06-651-SPHA, Andrew and Stephanie Mattes, 11-

051-SPH. 

THE ACQUISITION OF R.C. 20 PROPERTIES REQUIRES SPECIAL 
EXCEPTION APPROVAL UNDER BCZR § 426.5 

Petitio~er also proposes that the 200 ft rear and side (northern) setback 

requirements ! re satisfied with the "deed acquisition" of adjoining R.C. 20 properties. 

First, Petitio_n1r.puts the proverbial "cart before the horse" . A deed is not a substitute for . 

lawful subdivis10n unless provided m BCC. The owners of the RC20 properties must 

obtain Baltimr e County approval for a subdivision under BCC § 32-4-101 (p) (2) (3) 

where "Develr pment" includes "The subdivision of property" and "The combination of 

any two or mqre lots, tracts, or parcels of property for any purpose. At a minimum, they 

must obtain a1wroval of a lot line adjustment. 

Furtherj ore, since the areas acquired are zoned R.C. 20 and serve to satisfy the 

200 ft setbac on those sides, they are part of the tower use. As such, the tower is 
I 

interconnecte9 with the R.C. 20 area, which requires a special exception for a tower use, 

(BCZR § 421.5) and imposes other standards in BCZR §426.9. If the tower met all 

setbacks and other requirements, that is to say "self-supporting" in the M.L. zone, a 

special excepb on would not be required. But if Petitioner contends the R.C.20 

acquisitions sdtisfy 2 setback requirements, he must accept the application of the R.C. 20 

standards. It iJ irrelevant that the tower structure is located in the M.L. zone if the 200 ft 

setbacks are nr entirely in the M.L. zone. 

Likewise, Mr. Kellman's bald testimony that commercial uses are permitted on 

commercial a d noncommercial split zoned properties is misleading, particularly without 
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reference to t' e total area of a site. For instance, BCZR § 409.8 B requires approval 

under special ~xception standards for business or industrial parking in a residential zone, 

even if the sitb is in common ownership. As a corollary, expert opinions are considered 

conclusory orJ"quasi-conclusory opinions and entitled to no weight where unsupported 

by adequate f: cts and supporting reasons. Mayor & Council of Rockville v. Henry 268 Md. 

469, 473-74 (1 f 73); A.H. Smith Sand & Gravel Co. v. Dep't ofNatural Resources 270 Md. 652, 

667 (1974); People' s Counsel v. Beachwood 107 Md. App. 627, 650 (1995), cert. denied 342 

Md. 472 (199!" See Alviani v. Dixon, 365 Md. 95 (2001), where the property owner 

requested both! special exception relief because the use was not permitted by right on part 

of the split-zo1ed site, and setback variances . 

In summary, the Amended Petition for Special Hearing violates the principles of 

statutory const ction, is not supported by the language and intent of BCZR, fails to seek 

special excepfon approval, and is barred by res judicata. 

1lfu /fo/ ~MM~ 
PETER MAX 4IMMERMAN 
People' s Counsbl for Baltimore County Deputy People' s Counsel 

Jefferson Building, Room 204 
105 West Chesapeake A venue 
Towson, MD 21204 
(410) 887-2188 

CERTIFICATE OF SERVICE 

I HE4 BY CERTIFY that on this 2ri'day of July, 2012, a copy of the foregoing 

Memorandum was mailed to Adam Rosenblatt, Esquire, Assistant County Attorney, 111 West 

Chesapeake Avenue, Towson, Maryland 21204 and Lawrence Schmidt, Esquire, Smith, Gildea 

& Schmidt, 6 1 0 Washington A venue, Suite 

Petitioner(s). 

200, Towson, Maryland 21204, Attorney for 

csd1'°f~ 
10 



COUNTY COUNCIL OF BALTIMORE COUNT:Y, 
MARYLAND 

BILL NO. 138 

Mr. Anderson , Councilman 
~~~~~~~~~~~~~ 

By the County Council, September 10 , 1962 
~~~--=-~~~~~~~ 

Legislative Session 1962, Legislative Day No. 22 

I hereby certifYi that this is the original of Bill No. 138 , which was introduced 
and read the fi st time on the ·above date. . fl: 

By Orde~ ~--
R. Bruce Alderman, S~cretary 

A BILL 

ENTITLED 

AN ACT, to ch nge the definition of II setback" on page 6 of the Baltimore County Zoning 

Regulati~ns (1955) to apply to side and rear lines as well as to the front line, by 

amending section 101 of said Regulations. 

2. that sect on 101 of the Baltimore County Zoning Regulations (1955) is hereby 

3. amended by changing the definition of II setback" on page 6 of said Regulations to 

4. read as :f!ollows: 

5. 

6. 

7. 

8. 

9. 

10 1. "Setback: The required minimum horizontal distance between 

the building line, (as defined in Section 101 ) and the related front, side, ox re:ar 

property jline. 11 

SECT 10N 2. And be it further enacted, that this Act shall take effect forty-five 

I 
days after its enactment. 



' \ 
' 

READ AND PASSED this,:/{) ~ay of ~ 1962. 

By Order c 
£~~~~ 

R. Bruce Alderman, Secretary 

. c j~ 
for his approval this ~1

17 u 
~ ~a~-= 

PRESENTED to t , e County Executive, 19E 

R. Bruce Alderman, Sec re tar y 

APPROVED AND ENACTED: 

SEP 2 r-; 1 62 

I Date 

I HEREBY CERTIFY THAT BILL NO. / ,Zj 
EFFECT ON 1 .nQ&-rn./-c,J J(i, /i~-i-

1 ~ . . 

~</J / /fuv 

County Executive '\ 

IS TRUE AND CORRECT AND WILL TAKE 

Chairman, County Council 





CERTIFICATE OF POSTING 

Baltimore Co nty Department of 
Permits, App~ovals and Inspections 

~:i":~s?~::fl :;~~~=~:!::: 111 
Towson, Mar land 21204 

Attn: Kristen ewis: 

Ladies and G ntlemen: 

2012-0531-SPH 
RE: Case No.: _____________ _ 

Petitioner/Developer: _________ _ 

Sprint Nextel, Steve Boyd, Rep. 

July 20, 012 
Date of Hearing/Closing: --------

This letter is tr certify under the penalties of perjury that the necessary sign(s) required by law were 
posted conspicuously on the property located at: __________________ _ 

810 Back ,ver Neck Road 

I June 30, 2012 
The sign(s) w re posted on---------------------------

(Month, Day, Year) 

Sincerely, 

June 30, 2012 

(Date) 

SSG Robert Black 

(Print Name) 

1508 Leslie Road 

(Address) 

Dundalk, Maryland 21222 

(City, State, Zip Code) 

(410) 282-7940 

(Telephone Number) 





NOTICE OF Z011MG HEMIING 

The Administrative t.aw Judges of Bllftirt1ore COUnty, by au­
thority of the Zoning Act and Regulations! of Baltimore coun­
ty will hold a public hearing in Towson, Maryland on the 
flroperty identified herein as fottows: 

ca.: t 2008.()531-SPH 
810 Back River Neck Road 
W/s of Back River Neck Road, 270 fett +/· south of cen-
terline Pottery Farm Road I 
15th Election District - 6th eouncilmanic District 
Legal Qwner(s): Back River, LLC, Mic;I Lutz, Rep. 
Contract Purchaser: Sprint Nextel. s Boyd, Rep. · 

speclal ttear1ng: to permit a non den ity transfer and lot 
line adjustment between adjacent trac~ of land; to confirm 
that an existing cellular tower is in compliance with setback 
and all other applicable zoning regulations; and for such oth­
er and further relief as may be deemed necessary by the 
Administrative Law Judge. . 
Hearing: Frklay, July 20, 2012 at 10:00 a.m. In Room 
205, Jefferson Bulldlng. 105 West Chesapeake Avenue, 
Towson 21204. 

ARNOW JABLON, DIRECTOR OF l>ERMITS1 APPROVALS 
AND INSPECOONS FOR BALTIMORE COUNTY 

NOTES: (1) Hearings ~andicappect f.ccessible; for spe­
cial accommodations Please Contact the Administrative 
Hearings Office at (41 O) 887 -3868. 

(2) For information concerning the ile and/or Hearing. 
Contact the Zoning Review Office at (41 ) 887-3391 . 
06/364 June 28 304616 

CERTIFICATE OF PUBLICATION 

THIS IS TO CERTIFY, that the annexed advertisement was published 

in the following weekly newspaper published in Baltimore County, Md., 

once in each of _Ls~ive weeks, the first publication appearing 

on (,lz<o/ '20 f 2-- . 

}8) The Jeffersonian 

O Arbutus Tunes 

O Catonsville Times 

O Towson Times 

O Owings Mills Times 

O NE Booster /Reporter 

O North County News 

LE~AL I DVERTISING 





TO: PATUXENT PUBLISHING COMPANY 
Thurs1ay, June 28, 2012 Issue - Jeffersonian 

Please forwa~d billing to: 
Lawrernl ce Schmidt 
Smith, Gildea & Schmidt 
600 Washington Avenue, Ste. 200 
Towsor , MD 21204 

NOTICE OF ZONING HEARING 

410-821-0070 

The Adminis rative Law Judge of Baltimore County, by authority of the Zoning Act and 
Regulations 9f Baltimore County, will hold a public hearing in Towson, Maryland on the property 
identified herein as follows: 

CASE NUMBl R: 2008-0531-SPH 
810 Back Riv~r Neck Road 
W/s of Back ~iver Neck Road , 270 feet+/- south of centerline Pottery Farm Road 
15th Election IDistrict - 5th Councilmanic District 
Legal Owner9i: Back River, LLC, Michael Lutz, Rep. 
Contract Purclhaser: Sprint Nextel , Steve Boyd, Rep. 

Special Hearing to permit a non density transfer and lot line adjustment between adjacent tracts 
of land; to confirm that an existing cellular tower is in compliance with setback and all other 
applicable zof ing regulations; and for such other and further relief as may be deemed 
necessary by rhe Administrative Law Judge. 

Hearing: Fridpy, July 20, 2012 at 10:00 a.m. in Room 205, Jefferson Building , 
~ est Chesapeake Avenue, Towson 21204 

Arnold Jablon 
Director of Perr ts, Approvals and Inspections for Baltimore County 

NOTES: (1) ~EARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL 
ACCOMODATIONS, PLEASE CONTACT THE ADMINISTRATIVE HEARINGS 
p FFICE AT 410-887-3868. 

(2) ffOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT 
HE ZONING REVIEW OFFICE AT 410-887-3391 . 



KEV IN KAME ETZ 
Co unty Executive 

June 19, 2012 

NOTICE OF ZONING HEARING 

A RNOLD JABLON 
Deputy Administrative Officer 

Director, Department of Permits, 
Approvals & Inspections 

The Administrativ Law Judges of Baltimore County, by authority of the Zoning Act and 
Regulations of Bal~imore County, will hold a public hearing in Towson, Maryland on the property 
identified herein as follows: 

CASE NUMBER: 2008-0531-SPH 
810 Back River Neck Road 
W/s of Back River ~eek Road, 270 feet+/- south of centerline Pottery Farm Road 
15th Election District - 5th Councilmanic District 
Legal Owners: Babk River, LLC, Michael Lutz, Rep. 
Contract Purchaser: Sprint Nextel, Steve Boyd, Rep. 

Special Hearing to permit a non density transfer and lot line adjustment between adjacent tracts 
of land; to confirm that an existing cellular tower is in compliance with setback and all other 
applicable zoning ~egulations; and for such other and further relief as may be deemed 
necessary by the Administrative Law Judge. 

Hearing: Friday, ) ly 20, 2012 at 10:00 a.m. in Room 205, Jefferson Building, 
~O Wes~ esaQeakeAvenue, Towson 21204 

Arnold Jablon 
Director 

AJ:kl 

C: Larry Schmidt, Gilldea & Schmidt, 600 Washington Ave., Ste. 200, Towson 21204 
Steve Boyd, 6450 Sprint Parkway, Orlando Park, KS 66251 . 
Michael Lutz, Bae~ River, LLC, 806 Back River Neck Rd., Baltimore 21221 

NOTES: (1) THE ~ETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN 
APPROVED POSTER ON THE PROPERTY BY SATURDAY, JUNE 30, 2012. 

(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL 
ACCO~MODATIONS PLEASE CALL THE ADMINISTRATIVE HEARINGS OFFICE 
AT 4101887-3868. 

(3) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT 
THE Z NING REVIEW OFFICE AT 410-887-3391 . 

Zoning Review I County Office Building 
111 West I hesapeake Avenue, Room 111 I Towson, Maryland 212041 Phone 410-887-3391 I Fax 410-887-3048 

www.baltimorecountymd.gov 





PETITION FOR ZONING HEARING(S) 
To be filed with the Department of Permits, Approvals and Inspections 

To the Office of Administrative Law of Baltimore County for the property located at: 
address 810 Back River Neck Road which is presently zoned ML & RC 20 
Deed Referer ce 13577/00535 10 Digit Tax Account# 2300004470 ______ _ 

Property Ow~er(s) Printed Nam~js) Back River, LLC 

CASE NUMBER ~of -OS"J-1 Sf /1 !.l: jling Date ~..-,4, )..o/)- Estimated Posting Date_/_/ ___ Reviewer l2Jl) 
I I 

(SELECT THE HEAR NG(S) BY MARKING i AT THE APPROPRIATE SELECTION AND PRINT OR TYPE THE PETITION REQUEST) 

The undersigned lega owner(s) of the property situate in Baltimore County and which is described in the description 
and plan attached hereto and made a part hereof, hereby petition for: 

1._ ./_ a Special Hearirg under Section 500. 7 of the Zoning Regulations of Baltimore County, to determine whether 
or not the Zoning Co missioner should approve 

PLEASE SEE ATTACHED 
2. __ a Special Exception under the Zoning Regulations of Baltimore County to use the herein described property for 

3. __ a Variance from Section(s) 

of the zoning regula ions of Baltimore County, to the zoning law of Baltimore County, for the following reasons: 
(Indicate below you~ hardship or practical difficulty 2! indicate below "To Be Presented At Hearing". If you 
need additional spat e, you may add an attachment to this petition) 

TO BE PRESENTED AT HEARING 

Property is to be posted and advertised as prescribed by the zoning regulations . 
I, or we, agree to pay expen~es of above petition(s), advertising, posting , etc. and further agree to and are to be bounded by the zoning regulations 
and restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County. 
Legal Owner(s) Affirmation: I / we do so solemnly declare and affirm,i._under the penalties of perjury, that I / We are the legal owner(s) of the property 
which is the subject of this I ese Petition(s). ~\;/' 

€.~ 
Contract Purchaser/Lessee: O~ 't egal O rs: 

Steve Boyd, AuthorizJd Representativ ~~print Ne 

# Signature # 2 

806 Back River Neck Road, Baltimore, MD 21221 
Mailing Address City State 

I (410) 274-0728 
-Z-,-ip-Co_d_e __ . 

1brllc810@yahoo.com 
------~'----,,---------,,,~-----,----,-------
Zip Code Telephone# ~ "\ 

Attorney for PetitionJr: 

Lawrence E. Schmidt, Smith, Gildea & Schmidt, LLC 

Telephone# Email Address 

Representative to be contacted: 

Lawrence E. Schmidt, Smith , 

~ ne-u ; ~-p~~ ~ --=---------=..,o=------..::r B i ~-------=---..:~ --

~ ~ Signature 

600 Washington Aver ue, Suite 200, Towson, MD 21204 600 Washington Avenue, Suite 200, Towson, MD 21204 
Mailing Address / City State Mailing Address City State 

(410) 821-0070 11schmidt@sgs-law.com 1 (410) 821-0070 1 lschmidt@sgs-law.com 
Zip Code Teleph ne # Email Address Zip Code Telephone# Email Address 

REV. 2/23/11 f 008 -5 31 - 5PH 



ATTACHMENT TO AMENDED PETITION FOR SPECIAL HEARING I 810 Back River Neck Road · 

1. To permit a non-density transfer and lot line adjustment between adjacent tracts of land; 

2. To confirm that an existing cellular tower is in compliance with setback and all other 
applicable z ning regulations; and 

3. For such o er and further relief as may be deemed necessary by the Administrative Law 
Judge. 

/2 08 -531- SPH 







DMW 
DAFT MCCUNE WALKER I N C 

Descriptio n 

To Accompany Petit ion 

For a Special Hearing 

Back River Neck Road 

Baltimore County, Maryland 

Beginn ing for the same at the end of the following two distances measured from 

the point formed by the intersection of the centerline of Luciano Drive with the centerline 

of Back R ver Neck road; thence Southeasterly along the centerline of Back River Neck 

Road 26.$0 feet, more or less; thence leaving said centerline and running Southwesterly 

52.50 feel , more or less, to the point of beginning; thence leaving said point of beginning 

and refenring all courses of this description to the Maryland Coordinate System (NAD 83-

1991) an runn ing (I) Southeasterly by a line curving to the right having a rad ius of 775.00 

feet, for distance of 228.14 feet (the arc of said curve being subtended by a chord bearing 

South 03 degrees 03 minutes 20 seconds East 227.32 feet) ; thence (2) South 66 degrees 

30 minutr 02 seconds West 768.36 feet; thence (3) South 23 degrees 29 minutes 58 

seconds : ast 77.00 feet; thence (4) South 66 degrees 30 minutes 02 seconds West 65.50 

feet; the ce (5) North 23 degrees 29 minutes 58 seconds West 300.00 feet; thence (6) 

North 68 degrees 30 minutes 02 seconds East 65.50 feet; thence (7) North 23 degrees 29 

minutes is seconds West 33.00 feet; thence (8) North 66 degrees 30 minutes 02 seconds 

East 30.6k feet; thence (9) Northeasterly by a line curving to the right having a radius of 

40.00 fe It, for a distance of 47.46 feet (the arc of said curve being subtended by a chord 

[I e,1,1 / ,;-3 / 
Page I of 2 

TOWSON 200 EAST PENNSYLVANIA AVENUE , TOWSON . MARYLANO 21286 P 410 296 3333 F · 410 296 4705 

FREDERICK· 8 E ST SECOND STREET , SUITE 201, FREDERICK , MARYLAND 21701 P · 301 696 9040 F· 301 696 9041 

BERLIN THE PAVI L I NS , 11200 RACETRACK ROAD . SUITE 202. BERLIN. MARYLAND 21811 P· 410 641 9980 F · 410 641 9948 



bearing North 32 degrees 30 minute 46 seconds East 44.72 feet) ; thence ( I 0) North 66 

degrees J minutes 02 seconds East 176.67 feet; thence ( I I) North 66 degrees 30 minutes 

02 secon ,s East 25.00 feet; thence ( 12) South 23 degrees 29 minutes 58 seconds East 

58.00 feetr thence ( I 3) North 66 degrees 30 minutes 02 seconds East 380.63 feet; thence 

( 14) Sout I 23 degrees 29 minutes 58 seconds East I 0.00 feet; thence ( 15) North 66 

degrees 3J minutes 02 seconds East 197.76 feet to the point of beginning; containing 

214, 140 s uare feet or 4.916 acres of land, more or less. 

THIS DESCRIPTION HAS BEEN PREPARED FOR ZONING PURPOSES ONLY AND IS 

NOT IN+ NDED TO BE USED FOR CONVEYANCE 

April 30, 2012 

. I 
ProJect No. 12009 (L 12009) 

Page 2 of 2 
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DEPARTMENT OF PERMITS, APPROVALS AND INSPECTIONS 
ZONING REVIEW 

ADVERTISING REQUIREMENTS AND PROCEDURES FOR ZONING HEARINGS 

The Baltimore ' ounty Zoning Regulations (BCZR) require that notice be given to the 
general public/neighboring property owners relative to property which is the subject of 
an upcoming zoning hearing . For those petitions which require a publ ic hearing , this 
notice is accomJiished by posting a sign on the property (responsibility of the petitioner) 
and placement if a notice in a newspaper of general circulation in the County, both at 
least fi fteen (15) days before the hearing . 

Zoning Review lwill ensure that the legal requirements for advertising are satisfied. 
However, the peltitioner is responsible for the costs associated with these requirements . 
The newspaper will bill the person listed below for the advertising. Th is advertising is 
due upon receipt and should be remitted directly to the newspaper. 

OPINIONS Mt Y NOT BE ISSUED UNTIL ALL ADVERTISING COSTS ARE PAID. 

For Newspape~ Advertising: 

Item Number or Case Number: 1. 00 B -0 5'") / - .5P (j 
Petitioner: M,'chae/ Lwfz Au.t~. R~VJre~e.-Jqf11;e. al B~cf<. R,~u· LL(., 

I. ' . 1 
Address or Loc1t,on : 8 {Q frn,~ R, v ,,. A{ ec k RcJ 

PLEASE FORWARD ADVERTISING BILL TO: 

Name: L.ctlvve111ce E. Schm ;Jf 
Address ;j1 ~a;''jt"" Av<. 

ToJv , a III M D 2 < 1 o " . I I 

Telephone Number: ( "( ( o j ·g 2 l - Do 70 

Revised 2/17 /11 OT 



BAL Tl MORE COUNTY, MARYLAND 
OFFICE OF BUDGET AND FINANCE 
MISCELLANEOUS CASH RECEIPT 

Rev Sub 
Source/ Rev/ 

No. 

Date: 

J.3 5.30' 
'J /i-r, 

Fund Unit Sub Unit Obj Sub Obj De_e_t_Q~j BS Acct 

Rec 
From: 

For: Z O 

DISTRIBUTI ON 

I VvH ITE . CASHIER 

0-()"ff(T'~ 

Total : 

PINK - AGENCY YELLOW - CUSTOMER GOLD - ACCOUNTING 

PLEASE PRESS HARD 11' 1 

CASHIER'S 
VALIDATION 

-~ ·-;r,.. 
,_.,- ~ 

(>r:·~ 
) 



cAtT1MORE COUN-~Y~ANu J ,........ 
! ·.:-, ,..,_, t, ,~ u • OFFICE OF BUDGET AND FINANCE No . • I • 

I 

& MISCELLANEOUS CASH RECEIPT 
Date: ' l.c\ \.~ ' 

·j 

Rev Sub e Source/ Rev/ 
Fund Dept Unit Sub Unit Obj Sub Obj Dept Obj BS Acct Amount 

-- . "' \, l ' ! 1 ~; 

• 

t 

Total: ' 

Rec 
From: ' 

. ,.._ \ ·~ 
t 

For: ~ 
. 

( r "'< .. . 
t 

I 

~ -CASHIER'S 

~ DISTRIBUTION VALIDATION 
I WHITE - CASHIER PINK - AGENCY YELLOW - CUSTOMER GOLD - ACCOUNTING 

PLEASE PRESS HARD!!!! 



s , GILDEA & Sett 
MICHAEL PAUL SMITH 

DAVID K. GILDEA 

LAWRENCE E. SCHMIDT 

D . DUSKY HOLMAN 

MICHAEL G. DEHAVEN 

RAY M. SHEPARD 

Sent via Hand DeliJery 
W. Carl Richards, Jr 

March 20, 2012 

Department of Permits, Approvals, and Inspections 
Zoning Review Supervisor 
111 W. Chesapeake !Avenue, Room 111 
Towson, MD 21204 1 -

Re: 810 BJck River N eek Road 
Case ro.: 2008-0531-SPHX 

Dear Mr. Richards: 

LAUREN M. DODRILL 

MICHAEL]. LIPPENHOLZ 

CHARLES B. MAREK. III 
ELYANA TARLOW 

JASON T. VETTORI 

REBECCA G. WYATT 

of counsel: 

]AMES T. SMITH, JR. 

This is in reference to the above matter and to follow up our recent conference. 

As we discut ed, there is a zoning history to the subject property and the cell tower 
use thereon. In Cas~ No. : 2002-159-A, the property owner filed a Petition for Variance from 
certain setback requirements for a proposed cell tower. The case was originally heard by the 
Zoning Commissior er; then appealed to the Board of Appeals and ultimately to the Circuit 
Court for Baltimor~ County and Court of Special Appeals of Maryland. The Court of Special 
Appeals affirmed tHe denial of the requested Variances. 

Several yearJ later, the property owner filed a second zoning application related to the 
property and cell tower. This application was assigned Case No.: 2008-531-SPHX and 
included both Petitions for Special Exception (to permit a cell tower in an RC zone) and 
Special Hearing (to permit a non-density transfer of land). Due to several reasons, Case No. : 
2008-531-SPHX nev[ r went forward and a public hearing was never conducted. The case was 
never decided or ref olved and is effectively "in limbo." For your reference, I have attached a 
copy of an internal F.emorandum from then Deputy Commissioner Thomas Bostwick dated 
August 21, 2008, t' at indicates that the matter was postponed at the request of Baltimore 
County (Nancy West, Esquire, County Attorney). It was never rescheduled. 

I represent Jhe property owner .and on its behalf am filing the attached Amended 
Petition for Special Hearing. It includes the relief originally sought in the Petition for Special 

600 ~ASHINGTON AVENUE • SUITE 200 • TOWSON, MARYLAND 21204 
ljELEPHONE (410) 821-0070 • FACSIMILE (410) 821-0071 • www.sgs-law.com Jl-e.. f J J / 



W. ~ ~rl Richards, J,J 
March 20, 2012 
Page2 

Hearing filed in c Jse No.: 2008-531-SPHX and also amends that Petition to include other 
appropriate relief. t1oreover, the Petition for Special Exception will be dismissed in open 
hearing as it is no lor ger required due to a re-zoning of the property. 

As we discul sed, it is appropriate to file the attached as an amendment to the prior 
case; rather than a new filing. The site plan, legal description and other documents filed with 
the original petitio11s are all still relevant and applicable to this amended filing. Updates or 
amendments therebf (if any) can be presented in open hearing. Although Deputy 
Commissioner Bos~ick's memorandum indicates that posting and re-advertising of 
subsequent procee# ngs is not required, I believe that the property should be re-posted given 
the lapse of time since the hearing was suspended. I will leave it to your judgment as to 
whether a re-adverfisement in the newspaper is required. Please let me know if posting, 
advertisement or both are required. 

· Kindly conf+ that the amended petition attached hereto is sufficient to "resuscitate" 
.Case No.: 2008-5311SPHX and set this matter in for hearing in due course. I also enclose 
herewith my checkJ in the amount of Two Hundred Fifty Dollars ($250.00) to cover the 

. requisite cost of the !Amended Petition. 

As always, please do not hesitate to contact me should you have any questions 
regarding the abovd. 

LES: jkl 
Enclosures 
CC: Michael Lutz( Back River, LLC 

Steve Boyd, Sprint Nextel 

Very truly yours, 

Lawrence E. Schmidt 

James R. Michal, Esquire, Jackson & Campbell, P.C. 
Nancy West, Esquire, Baltimore County Office of Law 

Tttrn ff 5 3 / 



KEVIN KA MEN E Z 
County Execut ive 

Michael Lutz 
806 Back River Ne

1 

k Road 
Baltimore MD 21221 

July 10, 2012 

RE: Case Number: 2008-0531 SPH, Address: 810 Back River Neck Road 

Dear Mr. Lutz: 

ARNOLD JABLO N 
Deputy Adminis trative Officer 

Director.Department of Permits, 
Approvals & Inspections 

The above referenced petition was accepted for processing ONLY by the Bureau of Zoning 
Review, Departme t of Permits, Approvals, and Inspection (PAI) on May 17, 2012. This letter is not an 

I -
approval, but only NOTIFICATION. 

The ZoninF Advisory Committee (ZAC), which consists of representatives from several approval 
agencies, has reviewed the plans that were submitted with your petition. All comments submitted thus far 
from the members of the ZAC are attached. These comments are not intended to indicate the 
appropriateness of the zoning action requested, but to ensure that all parties (zoning commissioner, 
attorney, petitione~, etc.) are made aware of plans or problems with regard to the proposed improvements 
that may have a bearing on this case. All comments will be placed in the permanent case file . 

If you neei further in formation or have any questions, please do not hesitate to contact the 
commentmg agendy. 

WCR:jaf 

Enclosures 

c: People's I ounsel 

W. Carl Richards, Jr. 
Supervisor, Zoning Review 

Lawrenc~ E. Schmidt Esq. , Smith Gildea & Schmidt LLC, 600 Washington Avenue, Suite 200, 
Towson f D 21204 
Steve Bo d, 6450 Sprint Parkway, Overland Park, Kansas 66251 

Zoning Review I County Office Building 
111 West I hesapeake Avenue, Room 111 I Towson, Maryland 2 1204 I Phone 410-887-3391 I Fax 410-887-3048 

www.baltimorecountymd.gov 



TO: 

FROM: 

DATE: 

BALTIMORE COUNTY, MARYLAND 

Inter-Office Correspondence 

JUN 16 2012 
OFFICE 

OF ADAfJN/S7'RA 

Hon. Lawrence M. Stahl; Managing Administrative Law Judge 
Office of Administrative Hearings 

TIVE HEARINGS 

David Lykens, Department of Environmental Protection and Sustainability 
(DEPS) - Development Coordination 

June 15, 2012 

SUBJEC DEPS Comment for Zoning Item 
Address 

# 2008-0531-SPH 
810 Back River Nee Road 
(l.:utz Property) 

Zoning Advisory Committee Meeting of May 28, 2012. 

I 

Thb subject property is located within the Chesapeake Bay Critical Area. 
Accordin~ to BCZR Section 500.14, no decision shall be rendered on any petition for 
special exception, zoning variance, or zoning special hearing for a property within the 
Critical Atea until the Department of Environmental Protection and Sustainability (EPS) 
has provided written recommendations describing how the proposed request would: 

1. Minimize adverse impacts on water quality that result from pollutants that are 
discharged from structures or conveyances or that have run off from 
surrounding lands; 

The subject properties are located within a Limited Development Area and a 
Resource Conservation Area, and are subject to Critical Area lot coverage 
requirements. To minimize impacts on water quality, lot coverage cannot 
exceed the existing amount, and cannot be placed within Critical Area buffers 
or forest. There are no indications of changes to lot coverage on the 
applicant 's plan, but a decrease in lot coverage may be required based on the 
location of any required Critical Area buffers. By meeting the lot coverage 
and Critical Area buffer requirements, allowing the relief requested by the 
applicant will result in minimal impacts to water quality. It is recommended 
that the zoning item be conditioned to require that the properties involved 
meet all Critical area requirements including Lot Consolidation and 
Reconfiguration requirements. 



. . 
,. ..; 

Lawrence . Stahl; Managing Administrative Law Judge 
EPS Comrilents, Zoning Item# 2008-0531-SPH 
810 Back . iver Neck Road 

Page 2 

2. Conserve fish, wildlife, and plant habitat; and 

It appears that a Critical Area buffer may be required on the properties based 
on the location of tidal waters, streams, and tidal/non-tidal wetlands. The 
properties must also meet minimum forest cover requirements. In addition, 
the forest on and off-site appears to be forest interior dwelling bird habitat 
(FJDS) , and must adhere to the FIDS guidelines for conservation of the 
habitat. The current development of the property may be preventing the buffer 
from fulfilling water quality and habitat functions. These areas are subject to 
EPS's Critical Area law, and to Critical Area Buffer requirements found in 
COMAR 27. OJ. 09. OJ. The applicant 's proposal will require compliance with 
COMAR 27. OJ. 02. 08 Lot Consolidation and Reconfiguration, and may 
require a Critical Area administrative variance (CAA V) from EPS. It is 
recommended that the zoning petition be conditioned to require conformance 
with these requirements to offset water quality impacts associated with the 
uses on this property. Meeting these requirements will improve buffer 
functions and fish habitat in Muddy Gut and Back River as well as plant and 
wildlife habitat on land. 

3. Be consistent with established land use policies for development in the 
Chesapeake Bay Critical Area which accommodate growth and also address 
the fact that, even if pollution is controlled, the number, movement and 
activities of persons in that area can create adverse environmental impacts. 

The applicant's proposal can be consistent with established land-use policies 
provided that the applicants meet the conditions listed in comments I and 2 
above. 



Martin O'Malley, Governor I 
Anthony G. rown, Lt. Governor 

:, I Beverley K. Swaim-Staley, Secreta,y 
Melinda B. Peters, Administrator 

Maryland Department of Transportutlon 

Ms. Kristen Lewis 
Baltimore Coun~ Office of 
Permits and De:7e~opment Management 
County Office Bt¥lding, Room 109 
Towson, Marylan 21204 

Date: /g-/ - lZ 

Dear Ms. Lewis: · 

Thank yot for the opportunity t eview your referral request on the subject of the· above 
captioned. We h e determined that the bject property does not access a State roadway and is 
not affected by an State · way i stration projects. Therefore, based upon avail\ ble 
information this office h s no objection Baltimore County Zoning Advisory Committee 
approval of Item t o. · - o S -?Pl+ 

Should you have any questions regarding this matter, please contact Richard Zeller at 
410-545-5598 or 1-800-876-4742 extension 5598. Also, you may E-mail him at 
( rzeller@sha.statl .md. us). 

SiL~ 
/ steven D. Foster, Chief · 

Access Management Di vis ion 

SDF/raz 

My telephone number/toll-free number is ________ _ 

aryland Relay Service for Impaired ~Ing or Speech 1.800.735.2258 Statewide Toll Free 

Street Address 707 North Calvert Street• Baltimore, Maryland 21202 • Phone 410.545.0300 • www.roads.rnaryland.gov 

I . 



' ' ~ 

TO: 

BALTIMORE COUNTY, MARYLAND 

INTEROFFICE CORRESPONDENCE 

Arnold Jablon, Director 
Department of Permits, Approvals 
And Inspections 

FROM: Dennis A. Ken~y, Supervisor 
Bureau of Development Plans 
Review 

SUBJECT: Zoning Advisory Committee Meeting 
For June 11, 2012 
Item Nos. 2008-0531 ,2012- 0295, 0296, 0297 
and 0299. 

DATE: May 31 , 2012 

The Bureau of Development Plans Review has reviewed the subject­
zoning items, and we have no comments. 

DAK:CEN 
cc: File 
G:\DevPlanRev\ZAC -No Comments\ZAC-06112012-NO COMMENTS.doc 



RE: PETI ON FOR SPECIAL HEARING * BEFORE THE OFFICE 

* 

AND ~PECIAL EXCEPTION 
810 B1ck River Neck Road; WS of Back * 
River ~eek Road, 270' S of Pottery Farm Rd 
15th E}ection & 61h Cou~cilmanic Districts * 
Legal Owner(s): Back River, LLC 
Contrabt Purchaser(s):Sprint Nextel * 

Petitioner(s) * 

* * * * * * * 

OF ADMINISTRATIVE 

HEARINGS FOR 

BALTIMORE COUNTY 

08-531-SPHX 

* * * * 

ENTRY OF APPEARANCE 

* 

Please nter the appearance of People ' s Counsel in the above-captioned matter. Notice 

should be sent of any hearing dates or other proceedings in this matter and the passage of any 

preliminary or final Order. All parties should copy People ' s Counsel on all correspondence sent/ 

documentatio filed in the case. 

R CEIVEO 

M~ ~ 0 2012 

••••••••••••• 

PETER MAX ZIMMERMAN 
People ' s Counsel for Baltimore County 

CAROLE~ DEMILIO 
Deputy People' s Counsel 
Jefferson Building, Room 204 
105 West Chesapeake A venue 
Towson, MD 21204 
(410) 887-2188 

CERTIFICATE OF SERVICE 

I HER BY CERTIFY that on this 30th day of May, 2012, a copy of the foregoing Entry 

of Appearance as mailed to Lawrence Schmidt, Esquire, Smith, Gildea & Schmidt, 600 

Washington A enue, Suite 200, Towson, Maryland 21204 , Attorney for Petitioner(s). 

PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 
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Department of Permits and Development Management 
111 West Chesapeake Avenue 

In the Matter of 

Back River Neck Road 
Albert C. Jones, Prj

1 
sident 

500 Vogts Lane 
Baltimore , MD 21221 

Respondent 

Towson , Maryland 21204 
Baltimore County, Maryland 

Civil Citation No. C00052984 

810 A Back River Neck Road 

FINDINGS OF FACT AND CONCLUSION OF LAW 
FINAL ORDER OF THE CODE ENFORCEMENT HEARING OFFICER 

This matter came before the Code Enforcement Hearing Officer for the Department of Permits 

and Development Management on November 25 , 2008, for a hearing on a citation for violations under 
I 

the Baltimore County Zoning Regulations (BCZR) section 426.6.A.1 , failure to provide and maintain 200 

ft . set back from a lather owner's residential property line on property zoned ML known as 810 A Back 

River Neck Road , 21221 . 

On Novemben 7, 2008, pursuant to §3-6-205, Baltimore County Code, Code Enforcement Officer, 

issued a code enf rcement citation . The citation was sent to the Respondent by 1st class mail to the 

last known address listed in the Maryland State Tax Assessment files . 

The citation lroposed a civil penalty of $238,600.00 (two hundred and thirty eight thousand six 

hundred dollars). 

James R. Mic al , Esquire appeared representing Back River LLC. . 

Nancy West , I ssistant County Attorney appeared representing Baltimore County. 

Subject case returns to this Hearing Officer to determine: 

A If violatio1 of BCZR 426.6.A.1 continues to exist. 

B. The appropriate civil penalty. 

I 
I 

I 

I 
I 

I 



Back River LLC 
Page 2 

Counsel for each side has presented memorandums to the case file . I have reviewed 

each brief and thought about instant case to point of losing sleep. The facts are as follows: 

1. Monopole Cell Tower constructed on lot too narrow to afford proper setbacks. 

2. vaJiance granted by Zoning Commissioner allowing reduced set back. 

3. Va iance appealed to CBA. Variance overturned. 

4 . CBC decision appealed to Court of Special Appeals . CBA decision affirmed. 

5. Ba l k River LLC purchased adjacent property on 2 sides leaving 1 side with inadequate 

set back. · 

6. Ba~k River LLC has agreement with family members to purchase final piece of real 

esJate needed to meet set back requirement. 

7. Re~~ uired land parcel in trust with Wachovia ; wh ich has been taken over by Wells 

Fa go. 

8. Bal k refused to appoint sub trustee. 

9. Family members have filed to appoint new trustee. 

10. La l d to be transferred to Back River LLC upon appointment of new trustee and legal 

rer irements. 

Counsel for Back River LLC stated that the LLC has every motivation to finalize sale and transfer 

of ownership withi 60-90 days . However, there is no way to guarantee the timeframe of 60-90 days 

due to conditions br yond the control of either Back River LLC or the family holding the property. 

The tower aJpears to be located in an area that naturally screens the tower from public view. 

One has to know f xactly when and where to look to see any part of the tower. Neighbors have not 

complained nor c1ntested the tower or tower site. People's Counsel entered protest on behalf of all 

citizens of Baltimore County. Though the protest was upheld , the end result may well be 

disadvantageous r Baltimore County citizens . Service to the area has been greatly enhanced by 

subject tower. Ce I phones and cell towers are here to stay due to customer demand. The regulation 

certainly has wroug;iht what appears to be an unintended consequence. 



Back River LLC 
Page 3 

· Due to the service provided to citizens the obscure location that appears perfect save for the 

one last piece of t~e puzzle required ; lack of public clamor to remove the offending tower, I will not 

require the tower to be removed at this time. 

Evidence • + ports a finding of violation. Civil penalty shall be tabulated from November 7, 2008 

date of correction nr ce and citation# C00052984. 

IT IS ORDEIRED by the Code Enforcement Hearing Officer this i h day of January 2009 that a 

civil penalty be imp 

I 

sed in the amount of $9,200.00 (nine thousand two hundred dollars). 

IT IS FURTHER ORDERED that the civil penalty is suspended on condition the Respondent 

enters into a contrabt of sale with recordation receipt on or before August 1, 2009. 

If the Resplendent fails to meet condition of instant Final Order, the civil penalty shall be 

imposed and place<il as a lien upon the property. 

IT IS FURTHER ORDERED that the inspector inspect the property to determine whether the 

violations have bee corrected. 

Signed: ____________ _ 
Raymond S. Wisnom, Jr. 
Code Enforcement Hearing Officer 

The violator is advised that pursuant to §3-6-301 (a), Baltimore County Code, an appeal to the Baltimore County Board of Appeals may be 
taken within fifteen (15) dhs after the date of a final Order. §3-6-302(a)(b)(c)(d) requires the fi ling of a petition sett ing forth the grounds for 
appeal and a filing fee of $150. The appellant is urged to read the requirements for the appeal petition . Security in the amount of the civil 
penalty must be posted wi h the Director. 

RSW/jaf 



BOARD OF APPEALS OF BALTIMORE COUNTY 
MINUTES OF DELIBERATION 

IN THE MATTER OF: Back River, LLC - Legal Owner/Petitioner 

I 
DATE: 

I 
BOARD/PANEL: 

RECORDED Y: 

PURPOSE: 

January 16, 2013 

Lawrence S. Wescott, Panel Chair 
Wendy A. Zerwitz 
Andrew M. Belt 

Sunny Cannington/Legal Secretary 

To deliberate the following: 

08-531-SPHX 

1. Motion to Dismiss Amended Petition for Special Hearing on the basis of res judicata. 

PANEL ME ERS DISCUSSED THE FOLLOWING: 

STANDING 

• The Bo
1

ard discussed the definition of res judicata as well as the facts , law and argument in 
this matter. 

• The Bdard determined that the doctrine of res judicata requires one to make use of all facts 
and evidence that has argued or could have argued the first time through. The only time a 
case is pot barred by res judicata would be ifthere was an error oflaw. 

• In the Rresent matter, the Board discussed that this case originated in 2002 and all arguments 
should t ave been made at that time. 

• The Bo
1
ard determined that the property is the property and has not changed. The Board was 

not conlv inced of ambiguity in the language of the statutes. 

DECISION B~ BOARD MEMBERS: The present case is barred by the doctrine of res judicata. 

FINAL DECISION: After thorough review of the facts , testimony, and law in the matter, the Board 
unanimously a1

1 

reed to GRANT the Motion to Dismiss. 

NOTE: These minutes, which will become part of the case file, are intended to indicate 
for the recor that a public deliberation took place on the above date regarding this matter. 
The Board's final decision and the facts and findings thereto will be set out in the written 
Opinion and l rder to be issued by the Board. 

Respectfully Submitted, 



aro of fppcals of ~altimorc (11 

JEFFERSON BUI LDING 
SECOND FLOOR, SUITE 203 

105 WEST CHESAPEAKE AVENUE 
TOWSON , MARYLAND, 21 204 

410-887-3180 
FAX: 410-887-3 182 

October 1, 2012 

Lawrence E. Sphmidt, Esquire 
GILDEA & SCHMIDT LLC 
600 Washingt , n A venue 
Suite 200 
Towson,MD Q1204 

Re: In the Matter of Back River, LLC 
Case No.: 08-531-SPHX 

Dear Mr. Schmidt: 

I am i I receipt of your letter dated September 21 , 2012, indicating that there may be a 
possible confl!t with your calendar for Tuesday, December 4, 2012. 

This office is very appreciative that you have taken the time to advise that there may be a 
postponement request of the above mentioned date. Please be advised that this matter will be 
postponed in t};le event of a conflict with the pending scheduling in the Court of Special Appeals. 

Please otify this office upon receipt from the Clerk of the Court of Special Appeals of 
the scheduled date for argument, and if the above captioned matter will need to be re-scheduled. 

I remal , 

Very truly yours, 

~;?_-~ 
Theresa R. Shelton 
Administrator 

cc: Peter MaiX Zimmerman, People's Counsel for Baltimore County (via Hand Delivery) 
Michael Lutz, Representative/Back River, LLC 
Steve Boyd, Esquire, Representative/Sprint Nextel, Inc. 
Mitchell Kellman, Daft, McCune & Walker, Inc. 
Panel/Borrd of Appeals 



I --- ----------------------------------------------------

IN THE MATTER OF: 

I 
BACK RIVER, ~LC 
CASE NUMBER: 08-531-SPHX 

____________________ J --------------------------------------------------------

Hearing date: December 4, 2012 

Pursuant to Notice, the above-entitled hearing was held before before the Board of Appeals for 

Baltimore CounJ at the Jefferson Building, Second Floor, Suite 203 , 105 West Chesapeake Avenue, 
I 

Towson, Maryland 21204, commencing at 10:07 AM. 

PANEL PRECIJ ING: 

LAWRENCE S WESCOTT, CHAIRMAN 

LT,BOARD 

PRESENT ON BEHALF OF THE PAR TIES: 

ON BEHALF + THE APPELLEES/PETITIONERS: 

LA WREN CE E. SCHMIDT, ESQUIRE 

ON BEHALF I F THE APPELLANT/PROTESTANT: 

ADAM M. RO, ENBLATT, ESQUIRE 

CAROLE S. D~ MILIO, ESQUIRE 

Debbie H. Eichner 
8101 Bletzer Road 

Baltimore, Maryland 21222 
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6 

7 IN THE MATTER * IN THE 

8 OF * CIRCUIT COURT FOR 

9 BACK RIVER, LLC * BAL TIM ORE COUNTY 

10 * Civil Proceeding 

11 * Case No.: 03-C-13-004769 

12 * * * * * * * * * * * * * * * 

13 TRANSCRIPT OF PROCEEDINGS: 

14 December 1 6 , 2 0 1 3 

15 

16 Judge Mickey Norman , presiding 

17 

18 LA WREN CE SCHMIDT , ESQUIRE 

19 Counsel for the Plaintiff 
.• 

20 

21 ADAM ROSENBLATT , ESQUIRE 

22 CAROL DEMILIO , ESQUIRE 

23 C o u n s e 1 f o r t h e D e f e n d a n t 

2• ii ORIGINAL 
25 D e b b i e H . E i c h n e r , t r a n s c r i p t i o n i s t 



From: Theresa Shelton 
To: Schmidt, Lawrence 
CC: Counsel , People's; Demilio, Carole; Fiore, Alyssa; 
Zimmermarn , Peter; ... 
Date: 10/29/2012 10:42 AM 
Subject: Re: Back River Appeal (Hearing date 12/4/12) 

Mr. Schmi t: 

Good Morning. Your email was received in the middle of my drafting a 
letter to yo ili with regard to this very subject. The Board appreciates your 
timely notifjcation and the case will remain on the Board's docket as 
scheduled for Tuesday, December 4, 2012, at 10:00 a.m. 

Thank you again for prompt notification. 

Theresa 
Semper Fi 

Theresa RI Shelton , Administrator 
Board of Abpeals for Baltimore County 
Suite 203.' !The Jefferson Building 
105 W. C~sapeake Avenue 
Towson , ID 21204 

41 o-887-3 r so 
410-887-3ns2 (FAX) 
tshelton@baltimorecountymd.gov 

"I took the Green @ Work Energy Challenge Pledge." 

Confidentiality Statement 

This electnljonic mail transmission contains confidential information 
belonging to the sender which is legally privileged and confidential. 
The infornration is intended only for the use of the individual or entity 
named above. If you are not the intended recipient, you are hereby notified 
that any djsclosure, copying , distribution, or taking of any 
action ba5ied on the contents of this electronic mail transmission is strictly 
prohibited f If you have received this electron ic mail transmission 



in error, please immediately notify the sender. 

>>> Lawrehce Schmidt <lschmidt@sgs-law.com> 10/29/2012 10:31 AM 
>>> I 

Theresa: I had written to you about the potential schedule conflict that I 
might have with the above matter (Back River cell tower case) and an 
appeal th;t I am scheduled to argue in Annapolis (Springfield Farm). I 
wasn't surJ when the Springfield Farm argument would be scheduled but 
had been Jdvised by the Court of Special Appeals that it would be in early 
December.I People's Counsel had the same potential conflict too . 
As it turns out, the Court has scheduled the argument for the next week so 
I am thus "good to go" to handle the Back River matter on December 4. It is 
on my calehdar and I will be prepared to go forward on that date. 

Thanks for your courtesies on this. 

Larry Sch1 idt 

Lawrence E. Schmidt 
Smith, GildFa & Schmidt, LLC 
600 Washi r gton Avenue, Suite 200 
Towson , Mp 21204 
(410) 821-CDO?O 
(410) 821-Q071 - fax 
lschmidt@sgs-law.com<mailto:lschmidt@sgs-law.com> 

This email Lontains information from the law firm of Smith, Gildea & 
Schmidt, Lt c which may be confidential and/or privileged. The information 
is intended to be for the exclusive use of the individual or entity named 
above. If you are not the intended recipient, be advised that any disclosure, 
copying, di~tribution or other use of this information is strictly prohibited. If 
you have rE;!ceived this email in error, please notify Smith , Gildea & 
Schmidt, Li e by telephone immediately. 



Debra Wiley - Case number 08-0531-SPH 

From: 
To: 
Date: 

Adam Rosenblatt 

Schmidt] Larry; Wiley, Debra; Zook, Patricia 

7/18/20h 1:23 PM 
Subject: Case number 08-0531-SPH 
----.. -···--···-------------~-----· . 

Page 1 of 1 

Debbie, Patti, / 

I just wanted to let your office know that I will be entering my appearance on behalf of Baltimore County and 
attending the hearing in this case, which is set for Friday at 10:00. 

I have already spokln with Petitioner's counsel, Larry Schmidt, and he is copied on this. email to confirm our 
prior conversation. 

Thank you, 

Adam 

Adam M. Rosenblatt 
Assistant to the Dir~ctor and 
Assistant County Attorney 
Baltimore County D~partment of 
Permits, Approvals and Inspections 
County Office Building 
111 W. Chesapeake,Avenue 
Suite 105 
Towson, Maryland 11204 
(410) 887-3353 I 

This email contains information from the Baltimore County Department of Permits, Approvals and Inspections which may 
be confidential and/o~ privileged. The information is intended to be for the exclusive use of the individual or entity named 
above. lfyou are not the intended recipient, be advised that any disclosure, copying, distribution or other use of this 
information is strictly prohibited. If you have received this email in error, please notify the Baltimore County Department of 
Permits, Approvals and Inspections by telephone immediately. 

file://C :\Documenf5 and Settings\dwiley .BA210786\Local Settings\ Temp\XPgrpwise\5006... 7/18/2012 
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:~~~ndr:e:::~::g Ion -Re: Back River, LLC 08-531-SPHX 

To: Cannington, Kfsundra 

Date: 8/30/2012 10:25 AM 
Subject: Re: Back Riverl LLC 08-531-SPHX 

Hi Sunny, 

Unf~rtun~tely, I did not_ in~lude any sign-in shee:s for the July 2~th hea_ring_ as they were not contained in the file once we 
received rt the second time. As this was an "old' case, not sure rf the srgn-rn sheets were not prepared or simply lost. 

Thanks. 

Debbie Wiley 
Legal Administrative Secretary 
Office of Administrative Hearings 
105 West Chesapeake Ave~ue, Suite 103 
Towson, Md. 21204 
410-887-3868 
410-887-3468 (fax) 
dwiley@balfimorecountym, .gov 

>>> Krysundra Canningto 8/30/2012 9:17 AM >>> 
Good morning Debbie, 

I am working on opening the Board of Appeals file on this matter and have a couple of questions. 

I 
Were there sign in sheets for the July 20, 2012 hearing? If so, they were not included in the file. I only received the sign in 

I 
sheets for the August 20, 2008 hearing in this matter. 

Thank you for your assista Ice. 

Sunny 

Krysundra "Sunny" Cannington 
Legal Secretary I 
Board of Appeals of Baltimofe County 
Jefferson Building, Suite 20:B 
105 W. Chesapeake Avenu 
Towson, MD 21204 
( 410) 887-3180 

file://C:\Documents and Settings\kcannington\Local Settings\ Temp\XPgrpwise\503F3F8AOCH _ DOMO... 8/30/201 2 



Patricia Zook - Case No. 2008-0531-SPHX - P.. Back River Neck Road 

From: 
To: 
Date: 
Subject: 

Nancy and Mike -

Patricia Zook 
Mohler, Mike; West, Nancy 
8/21/2008 11 :24:31 AM 
Case No. 2008-0531-SPHX- 810 Back River Neck Road 

Please see Tol Bostwick's memorandum to the case file. 

Kristen - the case file is being returned to PDM for safe keeping. 

Patti Zook 
Baltimore Countiy 
Office of the Zoning Commissioner 
Jefferson Buildi~g, Suite 103 
105 West Chesapeake Avenue 
Towson MD 21204 

41 o-887 -3868 I 

pzook@baltimor countymd.gov 

CC: Bostwick, Thomas; Matthews, Kristen 

Page 1 j 



People's Counsel Sign-In Sheet 

Case Name: J3ACJ< (.l/lJ&e_ /J€( j<J L(C 
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Check to 

1/ 
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whether they have their own attorney or not. If you wish to be assisted by People ' s Counsel, please sign below. 
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IN RE: PETITf ON FOR V ARlANCE 
SW IS Back River N eek Road, 
330' S.E of ell Pottery Fann Road 
(810 Back River Neck Road) 
15th El6ction District 
5th Council District 

Back 1 ver LLC 

* BEFORETHE 

* ZONING COMlvfISSIONER 

* OF BALTIMORE COUNTY 

* Case No. 02-159-A 

* Petitir 
* * * * * * * * * 

FINDJNGS OF FACT AND CONCLUSIONS OF LAW 

Thi! matter comes before the Zoning Commissioner for consideration of a Petition for 

Variance filed jby the owner of the subject property, Back River LLC, by Buck Jones, President, 

and the Contrl t Lessee, Sprint PCS, by Howard Leger, through their attorney, Jennifer R. Busse, 

Esquire. A series of variances are requested to accommodate the construction of a 115-foot tall 

wireless telecobmunications tower. Specifically, the Petitioners seek relief from Section 426.6.A.3 

of the BaltimJ e County Zoning Regulations (B.C.Z.R.) to permit setbacks of 75 feet each from 

the south and r est property lines, and 148 feet from the north property line in lieu of the required 

200 feet each'~ for the proposed tower. In addition, the . Petitioners .seek relief from Section 

426.6.A.4 to ~ennit setbacks of 40 feet each to the south and west property lines, in lieu of the 

required 125 feet each, for proposed equipment cabinets to support the proposed tower. The 

subject propeAy and requested relief are more particularly described on the site plan submitte 

which was accepted into evidence and marked as Petitioner's Exhibit 14. 

Apt earing at the requisite public hearing on behalf of the Petition were Buck Jones 

President of JBack River LLC, property ov.-ners; and, Peter Fastnacht, President of Integrate 
I 

Wireless Analf sis, and ~assan Khalil, a Radio Frequency Design Engineer, consultants hired b 

the PetitionerJ. Also appearing in support of the requests were Richard L. Smith and Mari 

Kiernan, engJ eers from KCI Technologies, Inc., the consultants who prepared the site plan for th s 

roperty; and Jennifer R. Busse, Esquire and G. Scott Barhight, Esquire, attomeys for 

EXHIBIT 

I 
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lN THE~TTER OF * BEFORE THE 
THE APtLICATlON OF i 

BACK RJVER LLC. BUCK JON"ES. PRESIDENT - * COUNTY BO . ..\RD OF APPEALS 
LEGAL loWNER; SPRINT PCS - C:P. · PETITIONERS 
FOR V1fJ.ANCE ON PROPERTY LOCATED ON * OF 
THE SV,f /S BACK RNER NECK ROAD, 330 ' SE OF 
POTTEI}Y FARM RD (810 BACK RIVER NECK RD) 
15 TH ELECTION DISTRJCT 
5TH CO . CILMANIC DISTRJCT 

* BALTIMORE COUNTY 

* CASE NO. 02-159-A 

* * * * * * * * * 

OPINION 

' ., 

his matter is before the Board on an appeal from a decision of the Zoning Commissioner in 

which t.1i. Commissioner granted variances from various setback requirements to accommodate the 

, construe ion of a 115-foot tall wireless communications tower. The Petition was filed by the Property 
I 

11 Ov,mer, ack River LLC, by Buck Jones, President, and the Contract Lessee, Sprint PCS, by Ho\,vard 

11 
I Leger, t ough their attorney .. A.n appeal was filed by the Office of People's Counsel on January 14, 

e Back River Peninsula Community Association, Inc ., also filed its appeal on January 31, 2002. 

I . hearing was held on September 25, 2002 and January 21, 2003 . The Petitioner was 

i I repfese!\t d by G. Scott Barhi ght, Esquire, and Jennifer S. Busse, Esquire, of the law firm of Whi tefo[d, 

! i Taylor & Preston. The Protestants /Appellants were not represented by counsel. People ' s Counsel , Peter 

J I Max Zi erm3:n, participated on behalf of the Office of People's Counsel. Public deliberation was held 

I I on Marc. 20, 2003 . 

11 

, I 
I. h 
· 

1 
, , Back River Neck LLC is the owner of 4.3 acres zoned M.L. (manufacturing light) at the nort em 

l-g~teway t the Back River Peninsula. :Mr. Buck Jones, the builder and owner of the company, purchased 
I . . 

I 
the site in early 1999 . It is currently improved with two buildings that house Mr. Jones' contracting 

: business Id approximately seven other conunercial operations. 

I accomrno , ates these uses. 

I i. 
6#/jllll!!E~X~H1~Bl.!IT!IIIII• 

It also has a parking lot which 



DMW 
DAFT MCCUNE WALKER INC 

MITCHELL J. KELLMAN 
DIRECTOR OF ZONING SERVICES 

Education I 

Towson Uni~ersity, BA, Geography and Environmental Planning, Urban Planning 

Towson Unil ersity, Masters, Geography and Environmental Planning, Urban Planning 

Professional Summary 

Mr. Kellman 1as over 24 years of experience working in zoning, subdivision, and development 
regulations for the public and private sector, 12 of those years were with the Baltimore County Office of 
Planning and l2'.oning. His responsibilities included review, approval and signatory powers on behalf of 
the Director bf Final Development Plans and Record Plats. He represented the Zoning Office on the 
County DevJlopment Review Committee, a body reviewing the procedural compliance of all 
developmen~ submissions. Review of petitions and site plans filed for zoning hearing approvals were 
within his avt ority. Additionally, he supervised county review staff, met with professionals and the 
public on de 

1

elopment project matters, and made detenminations regarding developments and their 
compliance ;'j'ith county regulations. In working for DMW, he has extensive experience in testifying 
before the B~ltimore County Zoning Commissioner, Hearing Officer, Administrative Law Judges, and 
Board of ApReals. He also regularly represents the company at the Baltimore County Development 
Review Comf ittee meetings. He is also a member of Baltimore County's Design Review Panel which 
fonmulates dr gn recommendations to the Planning staff and Administrative Law Judges. 

Partial List of Projects 

Delight Quart)', Baltimore County, MD 

Hunt Valley ~usiness Community, Baltimore County, MD 

Hunt Valley fowne Centre, Baltimore County, MD 

Charlestown etirement Community, Baltimore County, MD 

GBMC, Balti f re County, MD 
Goucher Col ege, Baltimore County, MD 

Greenspring uarry, Baltimore County, MD 

Hopewell Pojnt, Baltimore County, MD 

Loveton Business Center, Baltimore County, MD 
Notre Dame lPreparatory School, Baltimore County, MD 

Oakcrest Village Retirement Community, Baltimore County, MD 

Sheppard and Enoch Pratt Hospital, Baltimore County, MD 

Sparks Corpdrate Center, Baltimore County, MD 

Towson ToJ n Center, Baltimore County, MD 

Professional Experience 

Daft-McCun -Walker, Inc., Towson, MD: 2000-Present 

Baltimore Co:unty Office of Planning and Zoning, Penmits and Development Management - Zoning 
Office, Development Control, 1988-2000 

Baltimore Co:unty Design Review Panel, 20 12 

Greater Towt on Committee, Planning and Development Sub-Committee, 2012 

TOWSON 2 0 E A S T P E NNSY L VANIA AV E NU E , TOWSON . MARY L AND 21286 P 410 29 6 33 33 F 410 296 4705 '{) _L 
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COUNTY COUNCIL OF BALTIMORE COUNTY, MARYLAND 
1 Legislative Session 1998, Legislative Day No . .1 · 

All Councilmembers 

By the County Council, Februarv 17, 1998 

A BILL 
ENTITLED 

AN ACT concerning 

FOR 

. Zoning - Wireless Telecommunications Towers and Antennas · 

the purpoke of amending the Zoning Regulations in order to establish guidelines 

I 
regarding the regulation of certain towers and antennas; excepting certain towers and 

I 
antennas from regulation; establishing the Tower Review Committee; requiring certain 

persons to meet with and submit certain information to the Committee; authorizing the 
I -

Committee to provide certain comments; authorizing certain towers ·and antennas to be 

located in certain zones under certain circumstances; requiring certain towers and 

structures to meet certain requiremep.ts; requiring a security bond or fee; requiring the 

owner of certain towers and structures to take certain actions; providing for the issua;nce 

of certain hotices ~der certain circumstances; providing for the removal of a tower under 

certain cirb~stances; requiring towers by special exception to meet certain conditions; 

EXPLANATION 1 CAPITALS INDICATE MATTER ADDED TO EXISTING LAW. 
[Brackets] indicate matter stricken from existing law. 
Strike out indicates matter stricken from bill. 
Underlining INDICATES .AMEND11ENTS TO BILL. 
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J oUNTY COUNCIL OF BALTIMORE COUNTY, MARYLAND 
Legislative Session 2002, Le ·slativ ay No. 1 

. ~ 

Councilmembers Moxley, Mcintire. Skinner & Bartenfelder . 

By the County Council, February 19, 2 002 

ABJLL 
ENTITLED 

AN ACT conce11Iling 

I 
Wireless Telecommunications Towers - Setbacks -

FOR the purpose! of revising the setback requirements for wireless telecommunications towers. 

BY repealing and re-enacting, with amendments 

Section 416.6A . 

Baltimor County Zoning Regulations, as amended 

SECTIO 1. BE IT ENACT.Eb BY THE COUNTY COUNCIL OF BALTIMORE 

COUNTY, + , that Section 426. 6A of the Baltimore County Zoning Regulations, as 

amended, be and it is hereby repealed and re-enacted, with amendments, to read as follows: 

Section 416. Wireless Telecommunications Facilities . · 

426.6 Setback requirements for wireless telecommunications towers. 

EXPLANATION: CAPITALS INDICATE MATIER ADDED TO EXISTING LAW. 
, [Brackets] indicate matter stricken from existing law. 

Strike ont indicates matter stricken from bill. 
Underlining indicates amendments to bill .. 



DEED 
I 

THIS DEED, made tnis :;AO day of f fd; I{ U /}-I?, t , 2008, by and 

between Elsie R. Luciano, also known as Ruth Elsie Luciano, Michael Lucia·no, 

----~ ~cl-Maria Lucianor{ooraiAa-fte~AtQr:s8,-rasid@Ats-Gr-~@-Stete-GW'ilePflaA-0~, ----­

parties of he first part and Back River, L.LC;, (hereinafter "Grantee'') of the State of 

Maryland, , arty of the second part. · 

·. W~TNESSETH, that in cons1deration of the sum of Two Thousand Dollars 

($2,000.00), and other valuable consideration, fhe Grantors do grant and convey to 

Grantee, t~eir personal representatives, heirs and assigns, in fee simple, all that land in 

the State of Ma.ryland, County of Baltimore more particularly described. as follows: 

I Part of that lot or parcel of land situate, lying and being Luciano 
Drive, in the 15th election district of Baltimore County, Maryland with all 
bearings referring to Liber S.M. 13577 folio 535 etc., being more 
particularly described as '.follows: 

I Beginning for the same at the beginning of the fourth or South 
15 degree 45 minute 00 second East 223.00 foot line of that parcel of 

. land I conveyed by Anthony D. Luciano, Personal Representative of the 
Estate of Augustine L. Luciano and Ruth Elise Luciano to Back River LLC, 
by dfed dated February 2, 1999 and recorded among the Land Records 
of Baltimore County, Maryland in Liber S.M. 13577 -folio 535 etc., said 
point also being located 641.20 feet from a stone found at the end of the 
second or North 16 degree 53 minute West 1356 foot line as described in 
a de~d .of conveyance from Robert B. Simms and Brenda J. Scruggs to 
Backl[ SO, L.L.C~, by ·deed dated . August 17, 2004 . and recorded among the· 
Land Records of Baltimore County, Maryland in Liber S.M. _20628 folio 
117 etc.; thence binding on and running with said second line, as 
follows, · · 

493245v.l 

J 1.) North 15 degrees 45. ~inutes 00 seconds West 33.00. feet to 
a p9int at the end of the fifth or South 74 degrees 15 minute West 
I . . . 

· 80.00 .· foot .line as .described . in a deep of conveyance from Maria 
. L.udano to Albert Ladanyi and Eva I. Ladanyi, dated January 27, 
. l976 and recorded among the Land Records of Baltimore. County, . 
. ~aryland in Liber E;H.K. 5606 folio_ 589 etc.; thence binding on and 

running reversely with the fifth, fourth and third lines, as fonows, 

2.)North 74 degrees 15 minutes 00 seconds West 30.62 feet; 
. thence, · · . · 

I 3.) 58.75 feet along . the arc of a curve to the right having a 
radius of 40.00 feet and being subtended by a chord bearing and 
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his data is only for general information purposes only. This data may be 
inaccurate or contain errors or omissions. Baltimore County, Maryland does 
not warrant the accuracy or reliability of the data and disclaims all warrantle 

ith regard to the data, including but not limited to, all warranties, express 
r Implied, of merchantability and fitness for any particular purpose. 
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including but not limited to, actual, special, indirect, and consequential 
amages, attorneys' and experts' fees, and court costs incurred as a result 
f, arising from or In connection with the use of or reliance upon th is data. 
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Department of Permits and Development Management 
111 West Chesapeake Avenue 

Towson , Maryland 21204 
Baltimore County, Maryland 

In the Matter of I 

Back River Neck Rqad 
Albert C. Jones, Prj sident 
500 Vogts Lane 

Civil Citation No. C00052984 

810 A Back River Neck Road 

Baltimore, MD 21221 

Respondent 

FINDINGS OF FACT AND CONCLUSION OF LAW 
FINAL ORDER OF THE CODE ENFORCEMENT HEARING OFFICER 

This matter f ame before the Code Enforcement Hearing Officer for the Department of Permits 

and Development ~ anagement on November 25, 2008, for a hearing on a citation for violations under 

the Baltimore Couny Zoning Regulations (BCZR) section 426.6.A.1 , fa ilure to provide and maintain 200 

ft . set back from another owner's residentia l property line on property zoned ML known as 81 O A Back 

River Neck Road, 2 f 221 . 

On Novemberl7, 2008, pursuant to §3-6-205 , Baltimore County Code, Code Enforcement Officer, 

issued a code enfol cement citation . The citation was sent to the Respondent by 1st class mail to the 

last known address listed in the Maryland State Tax Assessment files . 

The citation p

1
1 oposed a civil penalty of $238,600.00 (two hundred and thirty eight thousand six 

hundred dollars). 

James R. Mic1al, Esquire appeared representing Back River LLC. 

Nancy West, Assistant County Attorney appeared representing Baltimore County. 

Subject case returns to this Hearing Officer to determine: 

A. If violation of BCZR 426.6.A. 1 continues to exist. 

B. The appropriate civil penalty. 
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IN RE: PETI'ifION FOR VARIANCE 
SW /SI Back River N eek Road, 
330' SE of c/1 Pottery Fann Road 
(810 Back River Ne(;:k Road) 
15th Election District 
5th cduncil District 

I 
Back River LLC 
Petitioner 

* BEFORETHE 

. * ZONING COMMISSIONER 

* OF BAL TTh10RE-

* * * * * * * * * * * 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

· Thls matter comes before the Zoning Commissioner for consideration-of a Petition for 

Variance filed by the owner of the subject prope~, Back River LLC, by Bu~k Jones, President, 
I - . ); 

and the Contract Lessee, Sprint PCS, by Howard Leger, through therr attorney, Jennifer R. Busse, 

Esquire. A slries of variances are reqoosted to accommodate the construction of a 115-foot tall 

wireless telecl mmunications tower. Specifically,the Petitioners seek relief from Section 426.6:A.3 

of the Baltimf re County Zoning Regulations (B.C.Z.R.) to pennit setbacks of 75 feet each from 

the south and west property lines, and 148 feet from the north property line in lieu 0f the required 

200. feet each for the proposed tower. In addition, the Petitioners seek relief from Section 
. . . 

· 426.6.A.4 to permit setbacks of 40 feet each to the south and west property lines, in lieu of the 

required 125 feet each, for proposed equipment cabinets to support the proposed tower. The 

subject property and requested relief are more particularly described on the site plan submitte 

which was accepted into evidence and marked as Petitioner's Exhibit 14. 

Appearing, at the requisite public hearing on behalf of the Petition were Buck Jones 

President of iBack River LLC, property owners; and, Peter Fastnacht, President of Integrate 

Wireless AnJ ysis, and Hassan. Khalil, a Radio Frequency Design Engineer, . consultants hired b 

the Petitioners. Also appearing in support of the requests were Richard L. Smith and Mari 
. . 

Kiernan, engineers from KCI Technologies, Inc., the consultants who prepared the site pl~ for th s 

roperty; and Jennifer R. Busse, Esquire and G. Scott Barhight, Esquire, attomeys for 

PETITIONER'S 

EXHIBIT NO. , 
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WTHEMATTEROF 
THE APPLICATION OF 
BACK RIVER LLC, BUCK JONES, PRESIDENT -
LEGAL OWNER; SPRJNT PCS - C.P . - PETITIONERS 

.FOR.V ARlJ\NcE ON PROPERTY LOCATED ON 
. THE SW/S BACK RNER NECK ROAD, 330' SE OF 

POTTERY ~ARM RD (810 BACK RIVER NECK RD) 
15 rn ELECTION DISTRICT · 
5TH COUN9 ILMANIC DISTRICT 

* BEFORETHE 

* COUNTY BOARD OF APPEALS 

* OF 

* * * * * 

OPINION 

This atter is before the Board on an appeal from a decision of the Zoning Commissioner m 
which the Co ·ssioner granted variances from various setback requirements to accommodate the 

construction of a 115-foot tall wireless communications tower. The Petition was filed by the Property 

Owner, Back River LLC, by Buck Jones, President, and the Contract Lessee, Sprint PCS, by Howard ·> 

. I . . 
Leger, through their attorney. An appeal was filed by the Office of People's Counsel on January 14, 

2002. The B ck River Peninsula Community Association, Inc. , also filed its appeal on January 31 , 2002 . 

. A hearing was held on September 25, 2002 and January 21, 2003. · The Petitioner was 

represented by G. Scott Barhight, Esquire, and Jennifer S. Busse, Esquire, of the law firm of Whiteford, 

I· . 

Taylor & Preston. The Protestants /Appellants were not represented by counsel. People's Counsel, Peter 

Max Zimmerman, participated on behalf of the Office of People's Counsel. Public deliberation was held 

on March 20, !2003. 

Back River N ei:;k LLC is the owner of 4 .3 acres zoned M.L. ( manufacturing light) at the northern 

gateway to thj Back River Peninsula. Mr. Buck Jones, the builder and owner of the company, purchased 
I . . . 

. the site in early 1999. It is currently improved with two buildings that house Mr. Jones' contracting 

business and 3!~proximately seven other commercial operations. It also has a parking lot which . 

accommodates these uses. 

I 



PETITION OF: 

Back River,ILLC, Buck Jones. 
President, Property owner 
and 
Sprint PCS/APC Realty & Equipment 
Company , ULC, Contract Purchaser/Le~e 

IN THE CASE OF 
The Applic ti?n of Back River. LLC 
Buck Jones, President- Legal Owner: 
Sprint PCS - C.P. Petjtioners for ~ariance 
On Property located at 8J O Back River 
N,,ck Road ,ISW Back River Neck Road 
33 · SE Pottery farm Roa~ 

* 

* 

* 

* 

* 

J 51
h Election rnstrict, S1

h Councilman District 
CEA NO. OBA-02-159-A 

* 

* * * * * * 

e. 

IN THE 

CJRCUJT COURT 

FOR 

BALTlMORE COUNTY 

Case No.: 03-C-03-008i:,57 

* * * * 

MEMORANDUM AND ORDEH OF COURT 

* 

This! maner came before this Coun regarding the Petition of Back River.. LLC and 

Sprint PCS (Petitioners ) for judicial review of the administrative decision of the 

Baltimore Count y Board of Appeals ("CBA .. "Board""). A hearing was held before this 

Court on February 2. 2004. at which time arguments ,:vere presented by both panies . . 

Background 

TI1is is a 2oning appeal from a decision of the Baltimore County Board of Appeals 

which denied five setback variances to Petitioner. The Board determined that the subject 

property ,yas not unique so as to justify the variance for Petitioner· s wireless 

telecommunications 10,:ver. 

.·, 

.l --· . 
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UNREPORTED 

IN THE COURT OF SPECI}\L APPEALS 

OF MARYLAND 

No .. 0047 

September Term, 2004 

SPRINT PCS, ET hL. 

v. 

BALTIMORE COUNTY, MARYLAND 

Eyler, James R., 
Adkins, 
Barbera, 

JJ, 

Opinion by Adkins, J, 

Filed: August 3, 2005 
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Department of Permits and Development Management 
111 West Chesapeake .Avenue 

Towson , Maryland 21204 
Baltimore County, Maryland 

In the Matter of Civil Citation No. C00052984 

Back River Neck Rbad 
Albert C. Jones, President 
500 Vogts Lane 
Baltimore, MD 21221 

Respondent 

810 A Back River Neck Road 

FINDINGS OF FACT AND CONCLUSION OF LAW 
FINAL ORDER OF THE CODE ENFORCEMENT HEARING OFFICER 

This matter came before the Code Enforcement Hearing Officer for the Department of Permits 

and Development Management on November 25, 2008 , for a hearing on a citation for violations under 

the Baltimore County Zoning Regulations (BCZR) section 426.6.A.1 , failure to provide and maintain 200 

ft. set back from another owner's residential property line on property zoned ML known as 810 A Back 

River Neck Road, 21221 . 

. On Novembel 7, 2008, ~ur~uant to §3~6-~05, Baltimore County Code, Code Enforcement _Officer, 

issued a code enforcement c1tat1on. The c1tat1on was sent to the Respondent by 1st class mail to the 

last known address listed in the Maryland State Tax Assessment files . 

The citation proposed a civil penalty of $238,600 .00 (two hundred and thirty eight thousand six 

hundred dollars). 

James R. Michal , Esquire appeared representing Back River LLC. 

Nancy West, Assistant County Attorney appeared representing Baltimore County. 

Subject case returns to this Hearing Officer to determine: 

A. If violation lof BCZR 426.6.A.1 continues to exist. 

8 . The appropriate civil penalty. 

EXHIBIT 

I ~ 



.. 
I . 

Case No: fj& .. @J -JPHj 

Party: a_)/,rJ///J Cou~ Date: f JJ4 /;a_ 
) 

I/ Exhibit No,. Description: 

v I Ail 17-IJZ-
v v --z_ 6/ll d) -?J 

I 

I 
I 

I 

I 
I ... . 

I 

I 

VERIFIED BY 11\1) IJ.. Id 
11V 

I DATE: 
i I 



1 

2 

3 

4 

5 

COUNTY COUNCIL OF BALTTh10RE COUNTY, MARYLAND 
Legislative Session 2002, Legislative Day No: 1 

- ~~7-~?~ 

· ~ 

Councilmeinbers Moxley, Mcintire, Skinner & Bartenfelder 

AN ACT concerning 

By the County Council, February 19, 2002 

A BILL 
ENTITLED 

Wireless Telecommunications Towers - Setbacks 

FOR the purpose of revising the setback requirements for wireless telecommunications towers. 

BY repealing and re-enacting, with amendments 

Section ~26.6A 

Baltimo e County Zoning Regulations, as amended 

. SECTI~ N L BE IT ENACTED BY TIIE COUNTY COUNCIL OF BALTIMORE 

COUNTY, MARYLAND, that Section 426.6A of the Baltimore County Zoning Regulations, as 

amended, be and it is hereby repealed and re-enacted, with amendments, to read as follows: 

Section 426. Wireless Telecommunications Facilities 

426.6 Setback requirements for wireless telecommunications towers. 

--------------- '------- ·---------------------------------------------------------------------EXPLANATION: CAPITALS INDICATE MATTER ADDED TO EXISTING LAW. . 
[Brackets] indicate matter stricken from existing law. 
Strike. oat indicates matter stricken from bill. 
Underlining indicates amendments to bill. 



· c b UNTY COUNCIL OF BALTIMORE COUNTY, MARYLAND 
Legislative Session 1998, Legislative Day No . .1 e.3v 

All Councilmembers 

By the County Council, February 17, 1998 

A BILL 
ENTITLED 

AN ACT concerning 

FOR 

Zo~ g - Wireless Telecommunications Towers and Antennas 

the purpoie of amending the Zoning Regulations in order to establish guidelines 

regarding the regulation of certain towers and antennas; excepting certain towers and 

antennas from regulation; establishing the Tower Review Committee; requiring certain 

persons to meet with and submit certain information to the Committee; authorizing the 

C · I ·d · · th · · · d b OIIlIIllttee to prov1 e certam comments; au onzrng certam towers an antennas to e 

located in certain zones under certain circumstances; requiring ce1iain towers and 

structures L meet ~ertain requirements; requiring a security bond; requiring the owner of 

certain tol ers and ~tructures to take certain actions; providing for the issuance of certain 

notices under certain circumstances; providing for the removal of a tower under certain 
I 

· circumstances; requiring towers by special exception to meet certain conditions; 

. I . 

EXPLANATION: CAPITALS INDICATE MATTER ADDED TO EXISTING LAW. 
[Brackets] indicate matter stricken from existing law. 
Strike out indicates matter stricken from bill. 
Underlining INDICATES AMENDMENTS TO BILL. 

,.., .. · '; 
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From: Patricia Zook 
To: Mohler, Mike; West, Nancy 
Date: 8/21/200811 :24:31 AM 
Subject: Case No. 2008-0531-SPHX - 810 Back River Neck Road 

Nancy and Mike ­

Please see Tom Bostwick's memorandum to the case file. 

Kristen - the case file is being returned to PDM for safe keeping. 

PattiZook 
Baltimore County 
Office of the Zoning Commissioner 
Jefferson Building, Suite 103 
105 West Chesapeake Avenue 
Towson MD 21204 

410-887 -3868 

pzook@baltimorecountymd.gov 

cc: Bostwick, Thomas; Matthews, Kristen 

mailto:pzook@baltimorecountymd.gov


BALTIMORE COUNTY, MARYLAND 

Inter-Office Memorandum 

DATE: August 21 , 2008 

TO: File 

FROM: Thomas Bostwick, Deputy Zoning Commissioner 

RE: Petition for Special Hearing and Special Exception 
Case No. 2008-0531-SPHX- 810 Back River Neck Road 

This matter came before me on August 20, 2008 on Petitions for Special Hearing 
and Specibl Exception. The Special Hearing was requested to permit a non­
density transfer of land and the Special Exception was requested to permit a 
telecommunications tower at a height of 125 feet in an R.C.20 Zone. The 
Petitioners

1 

are the property owner, Back River LLC by Albert "Buck" Jones and 
the contract lessee, APC Realty and Equipment Company LLC/Sprint Nextel. 

Petitioners' attorney, James Michal, appeared with several witnesses in support 
of the re~uests for relief. Also appearing was Assistant County Attorney Nancy 
West an~ Mike Mohler, Deputy Director of Permits and Development 
Management and Head of the Code Inspections and Enforcement Division. Ms. 
West relatf d that this case has had significant history and that because of this, I 
should consider postponing the case. The history I gleaned from both parties is 
as follows:! 

In 2001, Sprint PCS and Back River LLC petitioned for a variance to erect a 115 
foot monopole on the subject property. Then-Zoning Commissioner Lawrence 
Schmidt granted the variance request and shortly thereafter, Petitioners erected 
the cell tower. The case was appealed to the Board of Appeals and they denied 
the variances requested. The Circuit Court affirmed and the Court of Special 
Appeals affirmed the denial of the variances. During these proceeding four 
years, the cell tower was erected and continued to operate. 

Over the last few years, Code Enforcement has attempted to enforce the Court 
of Special Appeals decision and have the cell tower taken down. During this 
period, it also appears that Petitioners have attempted to "right" the situation by 
trying to take out the need for the variances by acquiring sufficient adjacent land 

I 
so as not to need the setbacks from the original variance case (Case No. 02-159-
A). They have also filed the instant petitions for special hearing for a non­
density transfer (assuming they can acquire the requisite land) and special 



exception to extend the existing tower from 115 feet to 125 feet to 
accommodate Sprint Nextel on the tower. 

In a someL hat related matter, in 2007 and Case No. 07-506-X, Petitioners and 
property dwners Patricia Shaneybrook and Susan Basso and contract lessee 

I 
Verizon Wireless requested a special exception to erect a cell tower on Back 
River Nee~ Road, not far from the subject property where the "il legal" cell tower 
currently dperates. Zoning Commissioner William J. Wiseman, III granted that 
special exception, noting that the requested tower would essentially be a 
"replacemJnt" to the tower on the subject property that was denied by 'the Court 
of Special Appeals in 2005. 

In additiof , currently, the Code Enforcement Office and Petitioners and the 
Shaneybrook and Verizon parties are in discussions in an effort to possibly 
ultimately b11ow the existing cell tower to remain and for Verizon to occupy part 
of that to+ er to enhance its service. As noted earlier, Petitioners are trying to 
acquire sur'ficient adjacent land so they no longer need variance relief, which 
would in turn legitimize the existence of the tower. 

With that ~ackdrop, the County, through Ms. West. and Mr. Mohler, requested 
that the aurrent matter be postponed, believing it was not appropriate for 
Petitioners! to be requesting zoning relief when the parties were in the throes of 
administrative enforcement proceedings involving removal of the existing "illegal" 
tower. I kgreed with Ms. West and postponed the case. I directed that the 
parties attJempt to resolve the outstanding issues prior to re-scheduling this 
matter. d therwise, with the prior Court of Special Appeals mandate, the relief 
requested I in this case may not be appropriate, especially if Petitioner cannot 
acquire the necessary adjacent land. 

The underkigned did open the hearing prior to the postponement. It should be 
re-schedul~d probably for mid to late October or November 2008 and should be 
assigned tt me. It does NOT need to be re-posted and re-published. 

c: Nancy West, Assistant County Attorney 
Mik~ Mohler, Deputy Director of Permits and Development Management 
and Head of the Code Inspections and Enforcement Division 
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Petition for Special Exception 
to the Zoning Commissioner of Baltimore County for the property 
located at 810 Back River Neck Rd., Baltimore, MD 21221 

which is presently zoned_R_c_2_0 __________________ _ 

loeed Reference: !_3~72 __ /~~ _ Tax Account#~~~~~~ __ _ 

This Petition shall be filed with the Department of Permits and Development Management. The undersigned, legal 
owner(s) of the property situate in Baltimore County and which is described in the description and plat attached hereto and 
made a part hereof, hereby petition for a Special Exception under the Zoning Regulations of Baltimore County, to use the 
herein described property for 

To permit a Tower at a height of 125' in a RC.20 zone 

Refer to exhlibit "B" for a detailed support statement. 

Property is to be posted and advertised as prescribed by the zoning regulations. 
I, or we, agree to pay expenses of above Special Exception, advertising, posting, etc. and further agree to and are to be bounded by the 
zoning regulations and restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County. 

Contract Purchaser/Lessee: 

APC Realty and EquiP.ment Company, LLC/Sprint Nextel 

Si t 

7055 SAMUEL MORSE DR 
Address 

Columbia MD 
City State 

Attorney For Petitioner: 

Address 

Washington 
City 

DC 
State 

Case No. ZooB -OfJ/ - 5 P HX. 

REV 07127/2.007 

Telephone No. 

21046 
Zip Code 

Telephone No. 

20036 
Zip Code 

I/We do solemnly declare and affirm , under the penalties of 
perjury, that I/we are the legal owner(s) of the property which 
is the subject of this Petition. 

Legal Owner(s): 

Back River LLC 

Name - Type or Print 

Signature 

810 Back Neck River Rd. 
Address 

Baltimore 

James R. Michal, Esq 
Name 

1120 20th St. NW 
Address 

Washington 
City 

MD 

DC 
State 

. OFFICE USE ONLY 

Telephone No. 

21221 
Zip Code 

Telephone No. 

20036 
Zip Code 

ESTIMATED LENGTH OF HEARING ___ _ 

UNAVAILABLE FOR HEARING _____ __ 

ReviewedBy ~ Date q 3'/08 r1 



e •
Petition for Special Hearing 

to the Zoning Commissioner of Baltimore County 

for the property located at _B_a_c_k_R_iv_e_r_N_e_c_k_R_d_____________ 

which is presently zoned -'.-'R=C-'--'.2=O'--"p=o-'-"rti=onc:....o=f....:..:lh.=ee..<p=rO=D=ert'-'-'v'--__________ 

(This petition must be filed in person, in the zoning office, in triplicate, with original signatures.) 

This Petition shall be filed with the Department of Permits and Development Management. The undersigned, legal 
owner(s) of the property situate in Baltimore County and which is described in the description and plat attached hereto 
and made a part hereof, hereby petition for a Special Hearing under Section 500.7 of the Zoning Regulations of Baltimore 
County, to determine whether or not the Zoning Commissioner should approve 
(This boxJo be cO.!!1P.leted by'p.1anner) 

To permi t a non-densi ty transfer' 

Property is to be posted and advertised as prescribed by the zoning regulations. 

I, or we, agree to pay expenses of above Special Hearing, advertising, posting, etc. and further agree to and are to be 

bounded by the zoning regulations and restnctions of Baltimore County adoptea pursuant to the zoning law for Baltimore 

County. 


I/We do solemnly declare and affirm, under the 
penalties of perjury, that I/we are the legal 

owner(s) of the property which is the subject of 
this Petition. 

Contract Purchaser/Lessee: Legal Owner(s): 

APC Realty and Equipment Company LLC/Sprint Nextel Back River LLC 

443-278-3890 

City state - ------zip--coae Signature 

Attorney For Petitioner: 810 Back River Neck Rd 
Address 

410-574-9337 
Telephone No. 

Essex MD 21221 
City State LIP Code 

Representative to be Contacted: 

James R. Michal 
Name 

1120 20th St. NW, Suite 300 202-457-1652 1120 20th st. NW Suite 300 
Address Telephone No. Address - Telephone No. 

Washington DC 20036 Washington DC 20036 
City State ZIP Code City State ZIP Code 

re 

kson & Campbell, P.C. 
ompany 

OFFICE USE ONLY 


ESTIMATED LENGTH OF HEARING ________ 


Case No. Z OOFJ - 0?"-3 1- ~ PH )< UNA V AI~LE F9R HEARING :;-:;;;;;--,--;:-_____ 
REV 9115198 Reviewed By ~ Date sAl,; a 

'I 
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EXHIBITB 

JUSTIFICATION STATEMENT IN SUPPORT OF A SPECIAL HEARING AND A 
SPECIAL EXCEPTION FOR AN EXISTING PUBLIC UTILITY USE CELLULAR 
TELECOMMUNICATION MONOPOLE AND WIRELESS COMMUNICATION 

ANTENNAE 

Applicant(s): 

Site: 
Sprint Site #: 
Property Addre/ s: 

Introduction 

Back River, LLC & APC Realty & Equipment Company, LLC/ 
Sprint Nextel 
Back River Neck Rd. 
WA54XC641 
810 Back River Neck Rd., Essex, MD 21221 

Applicapt, APC Realty & Equipment Company, LLC/ Sprint Nextel, (hereinafter 
"Sprint") is the/owner of an existing 115' high wireless communication facility which counts 
with two wireh1ss carriers, Sprint and T-Mobile Northeast LLC (hereinafter T-Mobile), 
providing wireless telecommunications network facilities throughout the region and its coverage 
objective with this application is to maintain its current coverage along Back River Neck Road 
and its surrounding environs. Back River, LLC (hereinafter "Property Owner") is the property 
owner in which the wireless facility lies. In order to properly establish a link in the network, 
Applicants seek a special exception to allow the existing wireless facility meet the County of 
Baltimore's zoning requirements. In addition, Applicants request an extension to the current 
height (115') of the tower to 125' in order to allow a third carrier to collocate at a 123' RAD 
center. I 

Site DescriptiJn 

The existing wireless facility is located on the property owned by Back River, LLC, Liber 
13577, Folio 5:35, Parcel 824. The property is divided into two different zones, the front portion 
is zoned ML and is improved by a commercial strip and the rear portion of the property, where 
the existing telfcommunication facility is located, is zoned RC.20 1

• 

Currently, the site counts with two telecommunication providers, Sprint Nextel and T­
Mobile. A third carrier, is also interested in collocating at a 123' (h) RAD center. 

Access to the proposed facility is via an existing access road to the property off Back 
River Neck Road. 

I Applicant, Property Owner, was not able to establish when was the property or portion of the property was 
reclassified from M.L. to R.C.20 after a decision dated November 15, 1963, which reclassified from R.6. to M.L. 
per research in copnty tax and land records . In fact, per Baltimore County tax records, the underlying property, as of 
date of subrnissioh of this application, has been taxed in its entirety as M.L. 



Project Description and Need 

As an Fhc licensee, Sprint and T-Mobile are committed to providing seamless 
telecommunications service to its users, and seek to create a seamless, state-of-the-art all-digital 
wireless netwonk. This requires the installation of a network of telecommunications antennas and 
equipment faci,ties so as to allow each facility to broadcast and receive radio signals within a 
strictly limited radio frequency range to each wireless user in the vicinity of the facility. 
Moreover, each facility must be able to pass the user's signal to an adjacent facility as each user 
travels out of the coverage area into an adjacent coverage area. Each facility is capable of 
covering only J limited area, generally determined by the height of the antennas, the local 
topography and terrain, as well as obstructions such as buildings and structures. 

To achil ve a desired coverage within the intended geographical coverage area, each 
antenna facilitYj must be strategically located so as to ensure maximum coverage and a minimum 
overlap with each other facility. Because of the low power of the system, the antennas are 
effective only within a limited geographic area. Thus, each facility site is subject to technical and 
geographical C(]mstraints in order to provide reliable and efficient service. The existing pole 
structure is necessary in order continue providing service to Sprint's and T-Mobile's customers 
and to permit a future carrier to mount the antennas at a height sufficient to service the intended 
coverage area and to provide a direct line of sight to the other antenna facilities in their network. 
Moreover, the proposed height of the antennas is sufficient for the radio signal to clear any 
obstructions subh as trees, buildings, or other structures while simultaneously providing coverage 
to the intended area. 

Poorly located facilities or areas without such a facility will leave "holes", or areas where 
transmission isl not possible. Since one of the primary benefits of the wireless communication 
system is the ability to communicate to and from any location, a network of facilities that 
provide seamless coverage is essential. The location and design of each facility in the network is 
therefore critickl to the overall functioning of the entire network. Without a facility at or near this 
location, Sprint and T-Mobile are unable to provide seamless coverage to its users. 

Antenna Description 

The pal el antennas measure approximately 6'x 2'x 1' or less, refer to Exhibit E for 
details. The antennae do not generate any noise, dust, fumes, odors, lights, glare, or vibrations. 
Nor do they inferfere with radio, television or telephone reception. The antennae emissions 
comply with all applicable EPA and FCC emission requirements. 

Equipment Description 

All of Jhe carrier's related telecommunications equipment cabinets are enclosed within 
the proposed lease area and are situated near the base of the pole structure. Neither the antennae 
nor the related equipment will produce any noise, fumes, dust, odors, lights, glare or vibrations. 

2 of 5 



APPLICABLE LEGAL STANDARDS 

Section 04 of the 1996 Telecommunications Act requires that State and local 
governments "(I) shall not unreasonably discriminate among providers of functionally equivalent 
[ wireless telecofillunications] services; and (II) shall not prohibit or have the effect of 
prohibiting the provision of personal wireless services." Accordingly, local governments cannot 
prohibit, either by law or by action, wireless telecommunications facilities. Regulations cannot 
have the effect of prohibiting wireless facilities, even though it may purport to allow such 
facilities. MorJover, local governments must undertake to consider all wireless 
telecommunica ions zoning requests on an equal basis. 

Applicants submit its proposed facility on the subject property and that with the addition 
of the new properties acquired by Back River complies with the Baltimore County Zoning 
Ordinance. The granting of a Special Exception use will be in harmony with the spirit and intent 
of the Zoning Regulations; and will not be injurious to the neighborhood or otherwise 

I 
detrimental to the public welfare. The proposed use complies with the special exception criteria. 
The Baltimore County Special Exception criteria follow in boldface; Applicant's response 
immediately fo lows in italics. 

ARTICLE 5, ADMINISTRATION AND ENFORCEMENT. 
Section 502 Special Exceptions 

502.1 Before al y special exception may be granted, it must appear that the use for which 
the special exc

1

eption is requested will not: 
A. Be detrimental to the health, safety or general welfare of the locality 

involved; 

B. 

Applicants' Response: The existing wireless communication facility has 
temonstrated not to be detrimental to the health, safety and/or general welfare 
pf the locality involved. In addition, none of the carriers installations have or 
r_ill interfere with radio, television or telephone reception and the emissions 
comply with all applicable EPA and FCC emission requirements. Furthermore, 
heither the antennae nor the related equipment will produce any noise, fumes, 
~ust, odors, lights, glare or vibrations. Finally, the health, safety and general 
r elfare of the locality is currently and will continue to advanced from the 
approval of the existing wireless telecommunication facility by the governmental 
bgencies, the people and businesses that utilize its services in their daily 
r ctivities and/or duties. 

(

end to create congestion in roads, streets or alleys therein; 
Applicants' Response: The existing monopole is an unmanned facility 

hat requires only one or two monthly maintenance visits and, therefore, it has 
r ad and will continue to have a minimal impact in terms of usage or traffic. 
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c. 

D. 

E. 

F. 

G. 

H. 

Create a potential hazard from fire, panic or other danger. 
Applicants' Response: The existing wireless communication facility was 

built to comply with all Federal, State and Local requirements. In addition, 
I f istory has proven that wireless communication facilities do not create potential 

fire, panic or other hazards to the surrounding community. 

r
end to overcrowd land and cause undue concentration of population; 

Applicants' Response: See Answer to Paragraph B above. 

Interfere with adequate provisions for schools, parks, water, sewerage, 
transportation or other public requirements, conveniences or 
I 
improvements; 
I Applicants 'Response: The existing facility is unmanned with only 1 or 2 
monthly maintenance visits. It has not and will not produce any noise, 
ibrations, odors or Fumes which may interfere with conveniences or 

improvements. Further, it does not require water or sewer facilities. Applicants ' 
proffer that the existing facility has enhanced the service provided to the nearby 
schools, emergency response agencies, businesses and residents which are 
customers of Sprint and T-Mobile. 

Interfere with adequate light and air. 
J Applicants' Response: The existing facility is located to the rear of the 

l!roperty owned by Back River, LLC behind the existing strip mall and is 
surrounded by dense vegetation. The proposed utility is unobtrusive. It blends 
r ith its environment and it does NOT interfere with adequate light and air. 

pe inconsistent with the purposes of the property's zoning classification nor 
in any other way inconsistent with the spirit and intent of these Zoning 
Regulations. 
I Applicants' Response: Applicant, Back River LLC, has obtained deeds 
to portions of the properties that abut to the right and to the rear of 810 Back 
River Neck Rd and also has a contractual agreement for a portion of the 
l!roperty that abuts to the left of 810 Back River Neck Rd in order to meet the 
pounty of Baltimore's 200' setback requirements. Hence, the existing wireless 
communication facility will be consistent with the purposes of the property's 
l oning classification nor will it in any other way be inconsistent with the spirit 
pnd intent of these Zoning Regulations if approved. In addition, a Wireless 
rrelecommunication Facility is permitted by way of Special Exception according 
to the County of Baltimore's Zoning Ordinance, see Section 1 A05. C. 8 

ke inconsistent with the impermeable surface and vegetative retention 
provisions of these Zoning Regulations. 

Applicants' Response: Applicants have taken great care to locate the 
wireless telecommunication facility away from existing resource protection 
breas and woods. Furthermore, the existing facility disturbs less than 2,500 sq. 
ft. of the Back River property. Applicant submits that the existing wireless 
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... 

I. 

facility is not inconsistent with the impermeable surface and vegetative retention 
provisions of these Zoning Regulations. 

i e detrimental to the environmental and natural resources of the site and 
vicinity including forests, streams, wetlands, aquifers and floodplains in an 
R.C.2, R.C.4, R.C.5 or R.C. 7 Zone. 

Applicants ' Response: The property is allegedly located2 and surrounded 
by RC.20 and ML zoning area, hence, none of the zone mentioned will be 
affected. Also, see response to Paragraph H above. 

Article 4. Section 426.6 Setback requirements for wireless telecommunications towers. 

A. l tower shall be set back at least 200 feet from any other owner's 
residential property line. 

Applicants' Response: See response to Paragraph G above. 

B. A structure housing equipment for a tower shall meet the minimum setback 
requirements from any other owner's property or zone line. 

Applicants' Response: See response to Paragraph G above. 

Conclusion 

The grol ing utilization of wireless technology cannot be doubted. Wireless 
communication not only facilitates economic growth but is also invaluable in providing 
emergency and other services to the community of Baltimore County. 

The applicants, respectfully request approval of the Special Exception and a 10' (h) 
extension for the telecommunications monopole located on 810 Back River Neck Rd as 
described abovk in this Justification Statement and as indicated in supporting exhibits 
accompanying this document. The applicant has proved the public need and benefit to the 
citizens, business owners and emergency services of Baltimore County and its Government. The 
application is if compliance with the Baltimore County Zoning Ordinance. Granting of the 
Special Exception, Special Hearing and the 10' (h) extension will, therefore, be appropriate 
and in the best 'interest of Baltimore County its citizens and public agencies. 

692445v.1 

2 See Footnote Nuhiber 1 
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439 East Main Street 
Westminster, MD 21157-5539 

Back River Neck Road 

410-848-1790 
FAX (410) 848-1791 

A description of a 5 .9002 acre parcel of land located on the west side of Back River N eek 
Road in the 15th Election District of Baltimore County, Maryland. . 

Beginning at a rebar and cap marked "KCI" found on the westerly right-of-way line of 
Back River Neck Road, thenc;e in a southerly direction with the said right-of-way line. 

1. By a nol tangent curve to the right having a radius distance of 775.00 feet, an arc length 
I 

of 228 .14 feet being subtended by a chord bearing and distance of South 04 degrees 41 
minutes 38 seconds West, 227.32 feet to a point at the end of the 5th or North 63 degrees 
4 7 minutes 49 seconds East, 779. 71 foot line of a deed from Henry A. Pettit and Helen G. 
Pettit his wife to Theodore Julio and Anna Julio dated May 8, 1973 and recorded among 
The Land Records of Baltimore County, Maryland in Liber 5361, folio 664 thence 
leaving said right-of-way and binding on and running reversely with a portion of the said 
5th line· 

' 

2. South 7f degrees 15 minutes 00 seconds West, 445.36 feet to a point, thence leaving said 
5th line jilld running for two (2) new lines of division through the land now or previously 
owned by Theodore Julio; 

3. South 15 degrees 45 minutes 00 seconds East, 126.00 to a point, thence; 

I 
4. South 74 degrees 15 minutes 00 seconds West, 323.00 to a point on the 4th or North 26 

degrees 12 minutes 11 seconds West, 491.92 foot line of the aforementioned deed 
5361/664, thence binding on and running with a portion of said 4th line; 

5. North I ~ degrees 45 minutes 00 seconds West, 49.00 feet to a point on the znd or North 
16 degr~es 53 minutes West, 1356 foot line in a deed from Robert B. Simms and Brenda 
J. Scruggs to Back 50, LLC dated August 17, 2004 and recorded among said land records 
in Liber 20628, folio 117, thence leaving said znd line and running for three (3) new lines 
of division through the land now or previously owned by Back 50, LLC; 

6. South 74 degrees 15 minutes 00 seconds West, 65.50 feet to a point, thence; 

7. North 1 B degrees 45 minutes 00 seconds West, 300.00 feet to a point, thence; 

}OD'a-0531 -5Ptlf 
Serving Maryland, Pennsylvania, Virginia & West Virginia with offices in: 

Westminster 
439 East Main Street, Westminster. MD 21157 

(410) 848-1 90 • (410) 848-1791 FAX 

Frederick 
8445 Progress Drive, Suite BB, Frederick, MD 21701 

{301) 662-1799 • {301) 662-8004 FAX 



8. North 7 4 degrees 15 minutes 00 seconds East, 65 .50 feet to a point at the beginning of 
the 4th or South 15 degrees 45 minutes 00 seconds 223 .00 foot line of a deed from 
Anthony D. Luciano, Personal Representative of the Estate of Augustine L. Luciano and 
Ruth Elise Luciano to Back River, LLC dated February 2, 1999 and recorded among the 
said land records in Liber 13577, folio 535, thence binding on and running with the 
aforementioned 2nd line; 

9. North J degrees 45 minutes 00 seconds West 33.00 feet to a point at the end of the fifth 
or Soutl{ 74 degrees 15 minutes West, 30.00 foot line as described in a deed of 
conveyance from Maria Luciano to Albert Ladanyi and Eva I. Ladanyi, dated January 27, 
1976 anµ recorded among the Land Records of Baltimore County, Maryland in Liber 
E.H.K. 5606 folio 589 etc.; thence binding on and running reversely with the fifth, fourth 
and third lines, as follows; 

10. North 74 degrees 15 minutes 00 seconds East, 30.62 feet, thence; 

11. By a curve to the right an arc length of 65.98 feet having a radius of 40.00 feet and being 
subtend~d by a chord bearing and distance of North 31 degrees 45 minutes 42 seconds 
East 58.p5 feet, thence; 

12. North 79 degrees 01 minutes 02 seconds East passing over a point the distance of 85.35 
feet at the beginning of said third line, said point also being at the end of the fourth or 
South 79 degree O 1 minute West 91.32 foot line as described in a deed of conveyance 
from Maria Luciano to Frank DiAngelo and Anthony A. DiAngelo, dated January 27, 
1967, and recorded among the aforesaid Land Records in Liber E.H.K. 5606 folio 587, in 
all, a distance of 176.67 feet to a point at the beginning thereof; thence binding on and 
running with a part of the third or South 74 degree 15 minute West 68.08 foot line of said 
deed; 

13 . North 74 degrees 15 minutes 00 seconds East 25.00 feet; thence leaving said line for a 
new line of division; 

14. South 15 degrees 45 minutes 00 seconds East 58.00 feet to a point on the third or South 
74 degree 15 minute West 650.00 foot line as described in the abovementioned 
conveyance from Luciano et al to Back River, LLC (13577/535); thence binding on and 
running reversely with a part of said third line; 

15. Nortl1 74 degrees 15 minutes 00 seconds East, 375.00 feet to a rebar and cap marked 
''KCI" at the end of the 2nd or North 15 degrees 45 minutes 00 seconds West, 10.00 foot 
line of the aforementioned deed 13577/535, thence binding on and running reversely with 
the 2"d and 1st lines of said deed; 



DEPARTMENT .MITS AND DEVELOP 
ZONING REVIEW 

) ,~ANAGEMENT 

ADVERTISING REQUIREMENTS AND PROCEDURES FOR ZONING HEARINGS 

The Baltimore County Zoning Regulations (BCZR) require that notice be given to the 
general public/neighboring property owners relative to property which is the subject of 
an upcominb zoning hearing. For those petitions which require a public hearing, this 
notice is apcomplished by P?Sting a sign on the property (responsibility of the 
petitioner) and · placement of a notice in a newspaper of general circulation iri the 
County, bot~ at least fifteen ( 15) days before the hearing. 

Zoning Review will ensure that the legal · requirements for advertising are satisfied. 
However, thb petitioner is responsible for the costs associated with these requirements. 
The newspaper will bill the person listed below for the advertising. This advertising is 
due upon receipt and should be remitted directly to the newspaper. 
. I . . . 

OPINIONS MAY NOT BE ISSUED UNTIL ALL ADVERTISING COSTS ARE PAID. 

For Newspaper Advertising: 

Item Number or Case Number: 2 00 B - 0 9 I - 5P./-I K 
Petitionerc::B,u: € ~uc,L ·LL~ · 
Address or Location: =o BAck= IJC;(. A)e ( I:. iZcf . 

PLEASE FO~WARD AJJVERTISING BILL TO: 

Name ,.~ CJ~;/ 
Address : 70!?_~ ~Hl (e / ~ .s-e. . · c Oko-1hrA "/1eQ, . L/0Cf ±, 

Telephone Number: 

Revised 2/20/98 - SCJ 

-9 -



08/18/2008 12 : 25 2024571525 JIM MICHAL 
. . I 

> Certificate of Posting 

PAGE 02 

RE: Case NO. 2008-0531-SPHX ~....:c..~_..;;_~---:......:::....:.......;..;.;.,___ 

Petitioner/Developer 

Back River, LLC 

Date of Hoarlng/Closlng ---"'8"'-'/2=-0a...;./...:;0...:;8 __ _ 

8alti1uo1-c County 
DcpartmcJt of Permits and Development Mauagements 
County Office Building- Room 111 
Ul W. Ch bsapcakc Ave. 
Towsou,~id.21204 

Attcntiou; 

Tl.tis letter s to certify, under penalties of perjury, that tl.ac necessary sign(s) as 
rcquirtd by law, were posted conspicuously ou the property located at----~ 

810 Uack River- Neck Road 

Tlic sign(s )I were posted on _________ 8"-'-/"""5'""'/0'""""8'----------

Sec Attathcd 
Photograph 

(Month, Day, Yenr) 

Sincerely, 

(Signatu.-e of sign Poster and date) 

Richard E. Hoffman 
(Priuted Name) 

904 Ocllwood Drive 
(Address) 

.Fallston, Md. 21047 
(City, State, Zip Code) 

4 .1 0-8 79-3 l22 
(Tdephone Number) 



08 /1 8/ 2008 l ? : 25 202 4571525 

. 
. , ) 

JIM MI CHAL 

Certificate of Posting 
Photograph A11achmcnt 

l{e : 2008-0531-SPHX 

PAGE 03 

Petitioun/Developer: ------

Back Rh·er, LLC 

Dat·e uf Hearing/Closing: 8/20/08 

ZONING NOTICE 

A PUBLIC HEARING Will IE HELD BY 
TH£ ZONING COMMISSIONER 

IN TOWSON, MD 

..... -- . - ~ '-·- - -·---·---- -... ~ 
.. .. ··- ···· ' .. ~- · ..... ··----, ... - ..... .. 

"'11~WIIT\ ttll 10 •t1ttl 1 ff f'lf " \ \o ( llllffll\ ur 16ilfl IWft) lll,a1,~tt 
te (bJ I•• • t l~ll•l U,U ICI tjl) 

tt., .. .,., ,.,. ..,.. '-""' U:itfk llilit Bf ..... .., ....,. NM.I.tr fll i• 

IUIDIC)1mn &C~lllllll 

Posted: 8/5/08 
-----'~---'-

Rjchanl E. Hoffman 
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BALTIMORE COUNTY, MARYLAND 
OFFICE OF BUDGET AND FINANCE 
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NEW NOTICE 
OF ZONING HEARIN& 

The Zoning Commissioner of 
Baltimore County, by authority 
of the Zoning Act and Regula· 
!Ions of Baltimore County will 
hold a public hearing in Tow· 
son, Maryland on the prope~ 
Identified herein as follows: 
Case: # 2008·0531 ·SPHX 
810 Back River Neck Road 
WesVSouth of Back River Neck 
Road, 207 feet Slot Potter 
Farm Road 
15th Election District 
6th Councllmanic District 
Legal Owner(s): Back River, 
LLC 
Contract Purchaser: APC Real· 
ty & Equipment Co., LLC/Sprlnt 
Nextel 
Special Hearing: to permit a 
non-density transfer. Speclal 
Exception: to permit a tower 
height of 125 feet In an RC20 
zone. 
Hearing: Wednesday, August 
20, 2008 at 9:00 a.m. In 1st 
Floor Hearing Room, Jeff er· 
son Bulldlng, 105 West Chea· 
apeake Avenue, Towson 
21204. 

WILLIAM J. WISEMAN, Ill 
Zoning Commissioner tor Balli· 
more County 

NOTES: (1) •Hearings are 
Handicapped Accessible; tor 
special accommodations 
Please Contact the Zoning 
Commissioner's Office at 
(410) 887-4386. 

(2) For Information concern­
ing the File and/or Hearing, 
Contact the Zoning Review Of· 
flee at (410) 887-3391. 
JT 8/601 Aug. 5 179905 

CERTIFICATE OF PUBLICATION 

___ __,,:3:"'-+-(1..1...1-{ _, 2~ 

THIS IS TO CERTIFY, that the annexed advertisement was published 

in the following weekly newspaper published in Baltimore County, Md., 

once in each of _....__s~ssive weeks, the first publication appearing 

on _:i>~{-=-i-s/_,2~ 
l8J The Jeffersonian 

O Arbutus Times 

O Catonsville Times 

O Towson Times 

O Owings Mills Times 

O NE Booster /Reporter 

O North County News 

LEGAL ADVERTISING 
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IN RE: PETITION FOR SPECIAL * BEFORE THE 

EXCEPTION 
SW/S Back River Neck Road, 800' N * ZONING COMMISSIONER 
of c/linf Pottery Farm Road 

* OF (720 Back River Neck Road) 
15th Elbction District 
6th Council District * BAL TIM ORE COUNTY 

Patricia Shaneybrook & Susan Basso * Case No. 07-506-X 
Owners 

Cellco ~artnership, Contract Lessee 
* 

* Petitiof ers 

I * * * * * * * * * 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before the Zoning Commissioner for consideration of a Petition for 

Special Exceplion filed by the legal owners of the subject property, Patricia Shaneybrook and 

Susan Basso and the Contract Lessee, Cellco Partnership d/b/a Verizon Wireless, through their 

attorney, David H. Karceski, Esquire. The Petitioners request a special exception pursuant to 

Sections 1A05.2.C.8, 1 BO 1.1.C.24, 426.5.D and 502.1 of the Baltimore County Zoning 

Regulations (B.C.Z.R.), to permit a wireless telecommunications tower/facility on the property. 

The subject J roperty and requested relief are more particularly described on the site plan 

submitted whifh was accepted into evidence and marked as Petitioners' Exhibit lA. 

Appearing at the requisite public hearing in support of the request on behalf of the 

owners was Brian G. West, Esquire. Jay Schapiro, Verizon's Real Estate Site Acquisition 

Manager, and Scott Kass, its RF Engineer, appeared on behalf of Verizon Wireless along with 

I 
David Karces~i, Esquire and Christopher D. Mudd, attorneys for Cellco Partnership. Also 

appearing were Thomas E. Wolfe, registered landscape architect, and Brian E. Siverling, 

professional engineer, with Morris & Ritchie Associates, Inc., the firm responsible for the 
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preparation of the site plan. There were no Protestants or other interested persons present, 

however, it is noted that a letter was received from the Back River Neck Peninsula Community 

Association supporting the proposed tower at this location which was accepted into evidence as 

Petitioners' Exhibit 5. 

Testimony and evidence revealed that the subject property is an unimproved parcel 

located adjacent to and on the west side of Back River Neck Road just south of Turkey Point 

Road in Essex across from the Chesapeake High School and the site of the Turkey Point Middle 

School.) The property consists of a gross area of 9.76 acres, more or less, predominantly zoned 

R.C.20 with a small sliver of D.R.3.5 and B.L. in the southeastern corner of the site. Petitioners 

seek to install a new telecommunications tower and equipment shelter on the property, as 

illustrated on Petitioners' Exhibit lB. The location proposed for this telecommunications 

compound is to the western or rear pOliion of the site. Specifically, Verizon Wireless 

proposes to install a 120-foot tall telecommunications monopole with antennas and related 

equipment shelters on the property. As confirmed by its representatives at the hearing, they 

conducted an extensive search for an appropriate site for either antennas or a new tower to 

address the service problems in the area. That search resulted in the identification of the subject 

property as a potential location for a new tower after other possibilities, such as existing 

buildings or structures or commercially zoned properties, were exhausted. A drive test 

confirmed the suitability of the site, and Verizon Wireless then worked with both the property 

owners and the surrounding community to come up with a tower proposal that satisfied 

everyone's needs and concerns. 

I The history of this property indicates a Petition for Special Exception approving an adult day care center was 
granted in Case No. 00-139-X. B.C.Z.R. Section 502.3 requires a utilization of such a use take place within a two­
year period. This time restriction having passed and no extensions granted, the Order is now void. 

2 
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The proposed tower is in essence a replacement tower for an existing wireless 

communications facility located at 810 Back River Neck Road previously approved by the then 

Zoning Commissioner Lawrence E. Schmidt in Case No. 02-159-A. On appeal, however, certain 

setback relief necessary for that tower's existence was ultimately denied. The Office of 

Planning, in its July 26, 2007 Zoning Advisory Committee (ZAC) comment, recognized that the 

810 Back River Neck Road tower is now operating illegally on that property. For this reason, 

and the reasons more fully set forth in the unreported Com1 of Special Appeals decision entitled 

Sprint PCS, et al v. Baltimore County, Md. Case No. 0047 (September term 2004), the Petitioner 

filed the instant Petition for Special Exception. 

The Office of Planning issued an original comment, dated July 19,2006. In its comment, 

Planning recommended approval of the requested relief provided that the Petitioner presented 

evidence that best eff0l1s in minimizing the visual impact of the proposed tower was presented 

given the towers location in a resource conservation zone. Additionally, the July 19th comment 

requested that an approval for this tower be restricted to the removal of an existing monopole 

tower presently located at 810 Back River Neck Road. In its revised July 26, 2007 ZAC 

comment, the Office of Planning indicating that the Code Enforcement Office should take the 

necessary steps needed for the removal of the tower within 180 days from the date the subject 

replacement tower is constructed and determined to be operational. Jeffrey Long, Deputy 

Director for the Office of Planning, attended the hearing in this regard. During the presentation 

of the case, he reviewed Petitioners' photographs that revealed the limited visibility of the 

proposed tower (See Petitioner's Exhibit 9) and confirmed his office's satisfaction regarding the 

tower's location on the property. Additionally, Mr. Long confirmed his office's position 

regarding the 810 Back River Neck Road tower and its removal as contained in the July 26th 

3 




..' e e 
lAC comment. After reviewing the Courts opinion as articulate in Sprint v. Baltimore County 

(Petitioners' Exhibit 10), I concur with the Office of Planning's viewpoint regarding the removal 

of the existing tower following the installation and activation of Petitioners' tower. 

The Department of Environmental Protection and Resource Management (DEPRM) 

submitted a lAC comment following the public hearing in this case on August 2, 2007. 

DEPRM's comment indicated that the property was within the Resource Conservation Area of 

the Chesapeake Bay Critical Area. DEPRM's reviewer, Kevin Brittingham, outlined the 

required goals to be met. As a condition of approval, I will incorporate these comments and 

attach them to this Order. 

As Verizon Wireless confirmed, a 120-foot tower is tall enough to serve its purposes and 

allow for potential co-location, yet low enough that the impacts on the residents of the 

surrounding neighborhood are minimized. The location of the tower on the property also helps 

minimize its appearance. 

Having considered all of the evidence and testimony on these points, I am persuaded to 

grant the Petition for Special Exception. Verizon Wireless's eff0l1s in trying to find an 

appropriate site and in working with the community to come up with an acceptable proposal are 

evidenced by the letter of support from the community written by Mr. Celmer and from the lack 

of any opposition at the hearing. I have examined the proposal in the context of B.C.l.R. 

Sections 426 and 502.1, and find that Petitioners have produced strong and substantial evidence 

at the hearing that the proposed telecommunications tower/facility is appropriate at this site, 

meets the County's requirements for a new tower, and will have little or no impact, visual or 

otherwise, on the surrounding community. Petitioners are, therefore, entitled to the relief 

4 
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requested. It is clear that they have made every effort to identify a suitable location and have 

taken steps to minimize the impacts in its design, placement and construction. 

Pursuant to the advertisement, posting of the property, and public hearing on this Petition 

held, and for the reasons set forth above, the Petition for Special Exception shall be granted. 

THEREFORE" IT IS ORDERED by the Zoning Commissioner of Baltimore County this 

day of August 2007, that the Petition for Special Exception for a wireless 

telecommunications tower/facility pursuant to Sections lA05.2.C.S, lB01.1.C.24, 426.D and 

502.1 of the Baltimore County Zoning Regulations (B.C.Z.R.), in accordance with Petitioners' 

Exhibits lA and lB, be and is hereby GRANTED, subject to the following restriction: 

1. 	 Petitioners may apply for building permits and be granted same upon receipt of 
this Order; however, Petitioners are hereby made aware that proceeding at this 
time is at their own risk until such time as the 30-day appellate process from this 
Order has expired. If, for whatever reason, this Order is reversed, the relief 
granted herein shall be rescinded. 

2. 	 Compliance with the ZAC comment submitted by DEPRM relative to compliance 
with the Chesapeake Bay Critical Area regulations as contained in the Baltimore 
County Code as well as the Resource Conservation Area comments set forth in 
the revised remarks, dated August 2, 2007, a copy of which is attached hereto and 
made a part hereof. 

Any appeal of this decision must be made within thirty (30) days of the date hereof. 

WILLIAM J. WISEMAN, III 
Zoning Commissioner 
for Baltimore County 
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UNREPORTED 


IN THE COURT OF SPECIAL APPEALS 


OF MARYLAND 


No. 0047 


September Term, 2004 


SPRINT PCS,ET AL. 

v. 

BALTIMORE COUNTY, MARYLAND 

Eyler, James R . , 

Adkins, 

Barbera, 


JJ . 

Opinion by Adkins, J. 

Filed: August 3, 2005 

PETITIONER'S 

~ ~©IT:JJ\W~1ffi 
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3c{)300SS49 EXHIBIT NO. 
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Sprint PCS and .Back River, LLC, 1 appellants, pet,i tioned 

Baltimore ·County zoning authorities for setback variances so that 

they could build a wireless telecommunications tower. The 

Baltimore County zoning Corrunissioner granted the variances ,on the 

ground that the subject property is ·unique" in that the setback 

requirements for · such a tower preclude this permit.ted use of the 

property due to the narrow width of the property. On de novo 

appeal, however, the Baltimore County Board of Zoning Appeals (the 

Bbard) denied the variances on the ground that the property is not 
"w..,,' 

unique. The Board's decision was affirmed by the Circuit Court For 

Baltimore County, Sprint asks us to overturn the circuit court's 

affirmance of the Board's decision. 

FACTS AND LEGAL PROCEEDINGS 

Back River LLC owns the subject property, which is a 4.31 acre 

parcel located at 810 Back River Neck Road on the Back River 

Peninsula in eastern Baltimore County, near the intersection of 

Pottery Farm Road . The parcel has a long rectangular shape .. Its 

width, the frontage on Back River Neck Road. is 223 feet. It.s 

length is approximately 850 feet on the northern boundary and 763 

feet along the southern. 

The property is designated by the Baltimore County Master plan 

2010 as a ngateway" to the peninsula. It is zoned Manufacturing 

Light (ML) and has been the site of commercial uses for more than 

IBack River LLC owns the subj ect property, and leases a 
portion of it to Sprint PCS, For convenience , we shall refer to 
both appellants collectively as Sprint . 
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60 years. There are curr.ently two one-story commercial bui,ldings, 

one of which is a strip business cent.er housing the owner's 

construction business, a dry cleaner, landscaper, beauty salon, and 

carpet store. The other building is a storage facility. 

These buildings, along wi th a macadam parking lot, are located 

in the "fnmt" half of the parcel nearest the road. Across the 

street is a medic station and a former elementary school that has 

most recently been used as a community center. Along the northern 

boundary in that portion of the lot is a private drive serving 
..... 

three residential properties with existing dwellings . The "rear" 

part of the parcel is not developed, except that a large part of it 

is graveled so that it can be used for storage of construction 

vehicles, boats, etc. This portion of the property is bordered on 

the north by three vacant and wooded lots, all of which are zoned 

Rural Conservation 20 (RC20). The southern boundary is bordered by 

RC20 property on which there is a residence. 

Sprint seeks to improve network ' coverage for its cellular 

services, due to customer complaints and company studies suggesting' 

that Sprint's service is unreliable in this area. Studies showed 

that, in order to bridge the gaps in network service, Sprint would 

have to add wireless facilities within a "search ring" deter~ined 

by its radio frequency engineers. This · search ring measures 

approximately one mile north to south and 1/4 mile east to west 

along Back River Neck Road. 

2 
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recommendation from the Baltimore CQunty Tower Review Committee 

(TRC), whose members represent the Office of Planning, the Office 

of Budget and Finance, and the community. The TRC concluded that 

Sprint "provided ample documentation that · the 115-footmonopole . 

. lS indeed required for the network." . It recommended that the 

construction be approved if Sprint agreed that two other carriers 

could also use the tower and appropriate landscaping was installed 

as a buffer for the tower and equipment cabinets. 

On May 14, 2001, the Bal timore County Development Review 

Committee (DRC), "whieh is composed of each of those departments 

involved in land-use decisions[,]n issued an administrative order 

finding the proposed facility "meets the requirements of a limited 

exemption under Section 26-171(A) (7)" of the Baltimore County Code. 

The DRC authorized Sprint to "proceed with building permit 

application." 

With these in hand, Sprint petitioned for setback variances on 

October 19, 2001. In support of its application, Sprint asserted 

that the shape of the parcel and its location in the midst of 

surrounding vegetation distinguishes this parcel from other 

properties in the area. Sprint presented evidence that one of the 

other parcels is zoned Business Light and is located immediatelY 

northeast of this site, approximately 165 feet deep and 221 feet 

wide. Another parcel is zoned ML and located on the east side of 

Back River Neck Road to the south of the subject property, but it 

4 
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DISCUSSION 


Setbacks And Variances For 

Wireless Telecommunications Towers 


Baltimore County Zoning Regulations (BCZR) establish front, 

rear, and side setbacks based primarily upon three factors~ (1) the 

use for the subject prDperty, (2) the zoning classification of the 

subject property, and (3) the zoning classifications of neighboring 

properties. For ML sites surrounded by residentially zoned 

properties, the standard rear ·and side setback is 50 feet. See 

BCZR § 255.1, § 243.2, § 243.3. But a wireless teleconununi<:ation~ 

tower · on such a site must satisfy a greater setback requirement ­

at least 200 feet from any residential boundary. See BCZR 

426.6.A.1. And "fa] structure housing equipment for a tower" must 

be set back 120 ·feet from "any other owner's property or zone 

line." 

Relief from these setbacks is available via an area variance. 

Under BCZR section 426.6.11 governing setbacks for wireless 

telecommunications towers, "[ tJ he Zoning Commissioner, and Board of 

Appeals upon appeal, may grant a · variance to a en] area 

requirement, including any setback [ . ]" "A variance refers to 

administrative relief which may be granted from the strict 

application of a particular development limitation in the zoning 

ordinance (i. e., setback, area and height limi tations, etc.) " 

Mayor and Council of Rockville v. Rylyns Enterprises, Inc. I 372 Md. 

8 
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514, 537(2002). A variance authorizes the property owner ."to use 

his property in a manner forbidden'" by applicable · zoning 

restrictions. See Cromwell v. Ward, 102 Md. App . 691, 700 (1995). 

In contrast to special exceptions , which "contemplate a permitted 

use . [once] the prescribed conditions are met(,]'11 a variance 

"contemplates a departure from the terms of the (zoningJordinance 

in order to preclude confiscation of the property ( .J ,n rd. at 699­

700 (citations omitted). 

The test that governs variance· requests generally also governs 
' '''1 ' 

tower varian<::.e requests: 

The zoning commissioner of Baltimore County 
and County Board of Appeals, upon appeal, 
shall have and they are hereby given the power 
to grant variances ·from height and area 
regulations. _ only in cases where special 
circumstances or conditions exist that are 
peculiar to the land or structure which is the 
subject of the variance request and where 
strict compliance with the Zoning Regulations 
for Baltimore County would result in practical 
difficul ty or unreasonable hardship. 
[A]ny such variance shall be granted only if 
in strict harmony with the spirit and intent 
of said . . . area ... regulations, and only 
in such manner as to grant relief without 
injury to public health, safety and general 
welfare. They shall have no power to grant 
other variances. 

BCZR § 307.1 (emphasis added); see BCZR § 426.11 (area setback for 

wireless telecommunications tower and related equipment may be 

granted "in accordance with Section 307")_ 

"The burden of showing facts to justify (a] variance 

rests upon the applicant ( . J " Easter v . Mayor and Ci ty Council of 

9 
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Baltimore, 195 Md. 395, 400 {1950). Both the "special 

circumstances Dr conditions" r.equirement, which is typically 

referred to as the "uniqueness" element, and the "practical 

difficulty" element of the two-pronged ' test must be satisfied. 

"[TJhe law in Maryland and in Baltimore County under its charter 

and ordinance remains as it has always been--a property's peculiar 

characteristic or unusual circumstances relating only and uniquely 

to that property must exist in conjunction with the ordinance's 

more Severe impact on specific property because of the property's 

uniqueness before any· consideration will be given to whether 

practical difficul ty or unnecessary hardship exists." Cromwell, 

102 Md. App. at 721. Here, the Board did not reach a decision 

regarding practical difficulty because it concluded that Sprint 

failed to prove uniqueness. Our focus ,therefore, is on the 

Board's factual finding that the property is not unique. 

Judicial Review Of The Board's Decision 

In reviewing the denial of an area variance request, we 

examine whether the Board, "as an administrative agency, correctly 

reached the conclusions required by the Zoning Ordinance for the 

[denial) of a variance[,JII which means that "we must review the 

administrative decision itself." Mastandrea v. North, 361 Md. 107, 

133(2000); see also Stansbury v. Jones, 372 Md. 172, 182 

(2002) (standard of 'appellate review is "the same whether the agency 

grants or denies" the variance). This means that our role ,is "to 
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repeat the task" performed by the circuit court. See Red 'Roof 

Inns ,Inc. v. People's Counsel for Baltimore County, 9 6 Md. App. 

219, 224 (1993). 

We may "uphold the decision of the Board only 'on the basis .of 

the agency's reasons arid findings." Umerleyv . People's Counsel 

for Baltimore County, 108 Md. App. 497, 504, cert. denied, 342 Md . 

584 (1996). For factual findings, "the correct test .is 

whether the issue before the administrative body is 'fairly 

debatable,' that is, whetheT its determination is based upon..... 
evidence from which reasonable persons could come to different 

conclusions." Whi te v. Nor th, 356 Md. 31, 44, ,50 (1999); see 

Stansbury, 372 Md. at 182, I f we find evid.ence to support the 

Board's action, we may not substitute our judgment even if the 

evidence also supports different factual inferences. See 

Mastandrea, 361 Md. at 133. 

Consequently, we must decide whether the Board erred in 

concluding that the parcel has no special circumstances or 

conditions that make it unique for variance purposes. 

Special Circumstances Or Conditi~ns 

As we noted above, the '~special circumstances or condi tions" 

prong of the variance test is commonly referred to as a 

"uniqueness" requirement, even though it is not necessary for the 

applicant to show truly unique circumstances. Uniqueness has a 

"rather specialized meaning" in zoning law. See Umerley, 108 Md. 
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App. at 5Db. As Judge Cathell explained when he was a member of 

this Court, 

"[u]niqueness" of a property for zoning 

purposes requires that the subject property 

pave an inherent characteristic not shared by 

other properties in the area, i.e.; its shape, 

topography, subsurface condition, 

€nvironrnental factors, historical 

significance, access or non-access to 

navigable waters, practical restrictions 

imposed by abutting properties (such as 

obstructioris) or other similar restrictions .. 


·iill example of uniqueness is found in the 
'Ito,,'use variance case of Frankel v. Mayor and Ci ty 

Council, 223 Md. 97,104 (1960), where the 
Court noted: "[H]e met the burden: the 
irregularity of the lot that it was 
located on a corner of an arterial highway and 
another street, that it is bounded on two 
sides by parking lots and public 
institutions, that immediately to its south 
are the row houses .... " 

In some zoning ordinances,the 
specialness or uniqueness requirement is more 
explicitly set out. The Court of Appeals, in 
Ad + Soil, Inc. v. County Cormn'rs, 307 Md. 
307, 339 (1986), quoted from the Qu€en Anne's 
County ordinance: 

"Where by reason of the exceptional 

narrowness, shallowness, or unusual 

shape of a specific property 

... , or by reason of exceptional 

topographic conditions or other 

extraordinary situation or special 

condi tion of property the 

literal enforcement ... would make 

it exceptionally difficult to 

comply and would cause 

unwarranted hardship and 

injustice .... " 
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The general thrust of the meaning of special 
features or uniqueness of property for 
variance purposes relates to the type of 
uniqueness discussed by the Court in Ad + 

Soil, Inc. 

North v: St. Mary's County, 99 Md. App. 502, 514-15, c€rt. denied 

sub nom. Enoch v. North, 336 Md. 224 · (1994) {emphasis added). See 

also Lewis v. Dep't of Natural Resources , 377 Md. 382, 434 

(2003) (adopting this standard). 

Thus, "the initial and essential first step in the 

determination of ·apprbpriateness of an area variance" is whether 

"the subject property is so inherently unique that the ordinance's 

impact thereon would be disproportionate when compared to other 

lands in the district." Chester Haven Beach P'ship v. Bd. of 

Appeals for Queen Anne's County, 103 Md. App. 324, 338 (1995); see 

also Umerley, 108 Md. App. at 506 ("the zoning authority must 

determine whether the subject property is unique and unusual in a 

manner different from the nature of the surrounding properties such 

that the uniqueness or peculiarity of the property causes the 

zoning provision to have a disproportionate impact on the 

property") . 

The Court of Appeals has recognized that special conditions 

may exist when "'property, due to unique circumstances applicable 

to it, cannot reasonably be adopted to use in conformity with the 

restrictions of the zoning ordinance [ .] '" Salisbury Bd. of zoning 

Appeals v. Bounds, 240 Md. 547, 554 (1965) (citation omitted). 
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Thus, the fundamental issue in an area variance peti tion is 

"whether the property owner . is being denied a reasonable use 

of property" if the variance is denied . Lewis, 377 Md. at 419. In 

such cases, the grant of a variance may be appropriate relief. See 

Bounds, 240 Md. at 554. 

Our review of Maryland case law reveals a number of appellate 

cases addressing uniqueness. In many cas€s denying a variance on 

this ground, the petitioner did not satisfy its burden of proof 

because the ' unique circumstances were caused by the plight of the 

property owner rather than by a characteristic of the land itself. 

See Cromwell, 102 Md. App. at 719. 

For example, in Ad + Soil, Inc. v. County Corrun'rs, 307 Md. 

307, 339 (1986), the petitioner sought setback variances for four 

acres it had purchased to develop as a sludge storage and 

distribution facility, but later learned of local restrictions on 

where the facility could be situated . within the parcel. The 

setback variances were denied because the lot was large enough to 

comply fully with the mandatory setbacks simply by relocating the 

proposed facility on the property. The Court of Appeals agreed 

with the Queen Ann€'s County Board of Appeals that the need for the 

variance did not result from exceptional or extraordinary 

characteristics of the land itself. See id. at 340-41. 

Similarly, in Umerley, the applicants sought setback variances 

so that th€y could continue to operate their trucking facility, 
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which pre-dated Baltimore County zoning regulations proh~biting 

such facili ties within certain distances of residential zones, 

wetlands, and a maj or road. This Court held that the Board of 

Appeals erred in failing to consider whether the property was 

unique, but proceeded to determine as a matter of law that there 

was insufficient evidence to support a finding of uniqueness. See 

Umerley, 108 Md. App. at 506-08. Because neither the long-term 

violation of the zoning laws, nor the importance of the business to 

the county and state economy, could be considered "'an inherent 

characteristic[,J ,n there was no evidence from which a uniqueness 

finding could be made. See id. at 508 . 

In Evans v. Shore Communications, Inc., 112 Md. App. 284 

(1998), we affirmed the denial of a height variance necessary to 

build a wireless telecommunications tower in Talbot County. We 

specifically rejected the applicant's arguments that the property 

was unique because it satisfied the technological requirements for 

wireless service and because it had an elevation that reduced the 

need for a higher tower on that property or elsewhere . See id. at 

308. 

There are, however, Maryland cases in which courts have 

acknowledged a showing of uniqueness for purposes of a variance 

petition. In Alviani v. Dixon, 365 Md. 95, 121 (2001), the Court 

of Appeals affirmed the grant 6f area variances enabling 

construction of a automotive service facili ty in Anne Arundel 
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County. The 1.2 acre property in question was circul,ar and 

surround€d by roads and acc€ss ramps along US Route 50, as a result 

of the State having previously obtained portions of that same 

parcel in order to construct those adjacent roadways. The Court 

approved the Board's finding that a seven-foot variance from the 

required 150 fee.t of . road frontage was justified, because "the 

Petitioners cannot change their amount of lot frontage" given that 

the parcel "is surrounded on all sides by either unbuildabl€ road 

rights-of-way or actual r-oad bed[.] II See id. at 104. 
' ",,' 

Writing for the Court, Judge Cathell also poinced to 

substantial evidence supporting the Board's grant of a 25-foot 

variance from the 60-foot setback requirement for structur€s on a 

highway. See id. at 10506. Specifically, the Court agreed that 

the variance was justified because 

the circular shape of the property and its 
proximity to Route 50 and its service ramps 
would leave [the pe.ti tioners] with "no 
reasonable possibility of developing the lot 
wi th a canopy over the pwnp islands which 
meets the requirements of the zoning 
Regulations." 

Id. at 105-06. 

In Stacy v. Montgomery County, 239 Md. 189, 193 (1965), the 

Court of Appeals affirmed the grant of a de minimis side setback 

variance that allowed the applicant to operate a child care home 

within 25 feet of the property line. Tha t property was a 

"surveyor's nightmare" in that its front and side boundaries 
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changed course several times, and the rear property line was 

approximately 46 feet narrower than the front property line. .The 

Court of Appeals agreed with the Board that "there is no doubt that 

the shape of the subject property presented the hardship" 

justifying a setback variance.Id. at 194. 

Two cases involving the critical area law are of interest. 

Most recently, in Lewis, the Court of Appeals found substantial 

evidence of uniqueness that would support a critical area 

variance. 4 The applicant owned an island on which he wished to 

build a hunting lodge, but critical area setbacks limited the 

buildable area · of the island · to three small, irregularly-shaped, 

nOh:...contiguous, and heavily vegetated areas. The original building 

plans were disapproved due to their environmental impact on these 

buildable areas. Wicomico County zoning authori ties concluded that 

less damage would be done by building within the critical area 

buffer zone. The property owner began construction of the lodge in 

critical areas without obtaining the necessary variances, but later 

applied for them. The County denied the variance requests. 

4Variance requirements for cri tical buffer areas differ in 
some respects from those· in non-critical areas. See Mastandrea, 
361 Md. 107, 139-40 (2000). But an applicant for a setback 
variance from a 100 foot critical area buffer must show· that 
"strict implementation" of the setback would impede the proposed 
use due to "the features of the site or other circumstances other 
than financial considerations [ .J" See id. at 141-42. 
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The Court of . Appeals vacated that decision and remanded for 

further administrative proceedings. Writing for a majority of the 

Court, Judge Cathell explained that, · for purposes of the variance 

application, the material issue was the uniqueness of this 

.property, rather than the applicant's unauthorized construction on 

it. 

[T]he issue of petitioner's construction of 
his six hunting camp buildings prior to his 
applying for a variance request is a "red 
herring." As previously mentioned, under the 
County Code and, more importantly, because of 

.,.,,,,'the physical characteristics of Phillips 
Island, petitioner needed a variance to build 
any camp on the island regardless of whether 
he had started construction before applying 

. for the variance . due to the small, irregular,
. 

non-contiguous shape of the non-Buffer area on 
Phillips Island. . Essentially, his claim 
is that his property has unique physical 
characteristics which entitle him to receive a 
variance in order to avoid an unwarranted 
hardship. The Board should have analyzed 
petitioner's request in this light and not in 
the context of a self-created hardship. 
[HJ is hardship was a result of the . unique 
physical features of his property · and not 
because of actions taken by petitioner[.] 

Lewis, 377 Md. at 425-26 (emphasis added). 

In Mastandrea v. North, 361 Md. 107 (2000), the Court· 

affirmed the grant of a critical area setback variance allowing 

construction of a brick pathway for the owners' wheelchair-bound 

daughter to enjoy the waterfront. The petitioners offered evidence 

that the heavy clay soil substantially inhibited wheelchair travel 

along the shoreline. The Court of Appeals held that the Talbot 
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County Board of Appeals ' "did not have to consider whether ~lenying 

the variance would have denied the [petitioners] a reasonable and 

significant use of the 'entire' lot." · Id. at 136-37. "Rather, the 

Board was required to (and did) . consider whether the property 

owners, in iight of their daughter's disability, would be denied a 

reasonable and significant use of the waterfront of their property 

without the access that the path provided." Id. at 136. The Board 

properly ~recognized that a literal application of the [setback 

requirements) would deprive [the daughter) of an ability to enjoy 
..... ' 

the property on which she resides as others in the area similarly 

situated may enjoy theirs without the need for a similar path." 

Id. at 138. These facts supported the Board I s conclusion "that 

there was a special condition or circumstance unique to the Jot." 

Id. at 137. 

Unlike other cases, in Mastandrea, the Court found at least 

part of the uniqueness related to a ' family member's individual 

disability that created special needs with respect .to the "land, 

rather than the land itself. But it also found that the soil near 

the river was uniquely unsuited for wheelchair travel because it 

was '''one of the heaviest clay soils' [the Mastandreas') expert 

'had ever tested[.] '" Id. at 136. It did not require that the 

Mastandreas prove that the soil conditions on neighboring 

properties were better, largely because the "Cormnission neither 

offered any evidence to the contrary nor questioned the 
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. Mastandn:as' expert witness on this point [ .J" ' Id. · at 136-37. 

Moreover, in rea<;hing its decision, the Court placed paramount 

emphasis on the daughter's disability and public policy favoring 

accommodation of disabilities. See id. at 137-38. This case may 

be limit.ed in its application to situations involving special needs 

. for enjoyment of property arising from disabilities. 

The Board1s Decision 

Baltimore County Zoning Regulations permit both the zoning 

Corrunissioner and the Board to grant setback variances. See BCZR § 

307.1 (Zoning Commissioner and, upon appeal, the Board have "power 

to grant variances"); BCZR § 426.11 (Board "may grant a variance 

in accordance with Section 307") Here, the Zoning 

Corrunissioner fourid . that the narrow shape of the parcel is an 

inherent and unchangeable characteristic of the property that makes 

it ' unique within the meaning of Baltimore County's zoning 

ordinances. In his memorandum decision, the Commissioner stated: 

it is clear that the subject site is a unique 
property. The uniqueness is driven by the 
narrowness of the lot. Although the prOperty ' 
contains in excess of 4.0 acres in area, it is 
but 223 feet wide. Section 426.6 of the 
B.C.Z.R. requires a 200-foot setback from the 
nearest property line to the tower. In view 
of the width of the property, this setback 
cannot be maintained. That is, any site must 
be a minimum of 400 feet in width to provide 
appropriate setbacks on all sides. E75-76. 
(Emphasis added.) 

On appeal, the Board disagreed with the Zoning Commissioner's 

determination that the property is unlque: 
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As to the uniqueness of this particular 

property, the property is rectangular and 
flat; there is no unique subsurface 
conditions, historical significance, or 
environmental factors to take into 
consideration. There is no access or 
non-access to navigable waters and there are 
no obstructions or abutting properti~s. The 
fact. that there are trees, on th.e . property does 
not make it unique, since there are numerous 
properties in ' the ' area that possess trees . 
While this may ' be the only M. L. property 
within the "search ring" established by 
Sprint, this does not make . the property 
unique. ,The search ring is an artificial area 
established by Sprint and does not necessarily 
indicate that there are not other properties 
in the area where a tower could be located 
through the granting of a special exception. 
The fact that a piece of property is zoned 
M.L. and therefore would allow a tower to be 
erected on that property as a matter of right 
does not make the property "unique." E280 

Sprint argues: 

[TJhe subject property is rectangular in shape 
and only 233' wide at its widest point and, 
therefore, so narrow that no matter 'where the 
telecommunications facility is placed on the 
property, the setbacks required under the 
County Zoning Ordinance cannot be satisfied. 
The record also shows tha t nearby 
residentially zoned adj acent properties are 
shaped wider and are large enough to 
accomodate the required setbacks, albei t a 
special exception would be required if the 
facility were to be placed on such properties. 

This undisputable fact renders the 
Property unique, as compared to its 
neighboring properties. The Board, however, 
completely ignored this evidence [ .J 

.Because we think the issues of whether the Board made sufficient 

factual findings to support its decision, and whether the property 

18 "undisputabl [y)" unique, are intertwined, we address them 
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The problem with Sprint's argument is that this property is 

not especially narrow. s The property has a width of 223 feet ln 

the area selected for the monopole, which is.140% of the width of 

a college football field. Residences and businesses are comm.only 

built on properties less than half of this width. See, e . g., V. 

Woener, Annotation, Validity and Construction of Zoning Regulations 

Prescribing a Minimum Width or Frontage For Residence Lots, 96 

A.L.R.2d 1367, § 4 (1964) (citing cases involving various minimum 
"IL,, " 

lot frontage or width requirements). Although the length of the 

property is 3.8 times its width (850 along the northern boundary 

and 768 along t,he southern boundary), there was no showing or 

contention that the length was problematic. As the Board found, it 

is "currently improved with two buildings that . house [ a] 

contracting · business and approximately seven other commercial 

operations[,]" as well as "a parking lot which accomodates these 

uses." The record reveals that, even with these existing uses in 

the front, there was also space available for another ML use in the 

rear of the property. 

SBCZR §307.1 does not specifically identify narrowness or 
shallowness as a "special circumstance or condition." We assume, 
but do not decide, that narrowness could also be considered in 
support of a variance in the absence of explicit mention in the 
ordinance. As Judge Cathell pointed out with respect toa St. 
Mary's County ordinance that did not refer explicitly to narrowness 
or shallowness, "[ t Jhe general thrust of . the meaning of special 
features or uniqueness of property for variance purposes relates to 
the type of uniqueness discussed by the Court [of Appeals] in Ad + 
Soil, Inc." See North, 99 Md. App. at 515. 
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Although the standard for uniqu~ness is not whether there 15 

any other reasonable use for the property, an applicant for a 

l 
llvariance must still show "special circumstances or' conditions not 

shared by other properties in the area, which would caus~ him 

unwarranted hardship . See Lewis, 377 Md . . at 417,421; Umerley, 108 

Md . App . at 506. "[Aj property's peculiar characteristic or 

unusual circumstances relating only and uniquely to that. property 

must exist in conjunction with the ordinance's more severe impact 

on the specific property because of the property's uniqueness[.]" 

Cromwell, l02 Md. App. at 721. 

sprint -failed to show that the so-called narrowness of this 

property di ffered from other properties in the area. WhenMarianne 

Kiernan, an engineer who was Sprint's expert on the zoning 

criteria, was asked what was unique about the property, she 

replied: 

The property itself is unique in the 
narrowness of the property itself. It's a 
long, rectangular parcel approximately 850 
feet deep, 223 wide, plus or minus. That 
makes the property unique in itself. 

The setting of the property is unique in 
this a~ea also. It is surrounded by woodland 
on the northern, western and southern 
boundaries. There are two existing structures 
located on the very front of the property. 

The property itself is primarily graveled 
in the southwestern corner of the property 
where the subject site is located. There's an 

. open 	gravel area. 

So the property is unique in it[s] 
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narrowness and in the s€tting itself basically 
with the €xisting structure on the front, near 
Back River Neck Road, and the open area 
towards the rear of the parcel. 

Thus, Ms . Kiernan gave three reasons for the property's uniqueness: 

1) its narrowness; 2) that it was surrounded by woodland on the 

north, west and south, and 3) the location of the existing 

structures in the front, with the open area in the back. None of 

these . reasons meets the legal requirement for establishing a 

variance. 

She did not explain why a property that was 223 feet wide was 

unique in its narrowness . When asked on cross what other 

properties in the area she compared in order to decide this width 

was unique, she pointed to no other properties in the area that 

were any wider. Indeed, she pointed to no other properties at all. 

Moreover, she acknowledged that she was not saying that ." there's no 

other piece of property in Baltimore County designated M.L. that's 

shaped like a rectangle that's 200-some feet wideT . J" Th€ following 

colloquy occurred on cross: 

Q: This property is unique compared to what 
other properties? That's what I meant to ask 
you. 

[Ms. Kiernan]: Okay. If I could explain, I 
am also bounded within the search ring area 
that's issued by Sprint PCS. Their intent is 
to place a telecommunication tower in a 
particular area. 

That area is defined by Sprint RF 
engineers. Mr. Hassan who testified prior 
explained how the area itself was defined to 
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meet Sprint's coverage objective. Wi thin that 
particular search ring, this subject parcel is 
unique . 

When asked if she was saying: "just because Sp.rinthas identified 

a [search ring], that makes this piece of property unique compared 

to other properties in Baltimore County! I] U she simply repeated her 

. mantra, "Yesi r believe the property is unique./I 

Ms. Kiernan's second and third reasons for calling the 

property unique related not to a limiting aspect of the property, 

but· rather to factors that made the property a good one .for a 
- 111... " 

Sprint tower - that it was surrounded by woodlands, and there was 

plenty of space in the back of the property. Nei ther of these 

factors make it "exceptionally difficult to complyu with the 

setback, cause unwarranted hardship, or cause the setback to have 

a "disproportionate impact" · on the property. . Rather, these are 

positive factors about the site because the woodlands and the 

buildings on the front provide screening to hide the unappealing 

visual appearance of the tower. Such posi tive factors do not 

support a claim for uniqueness in this context. 

By itself, the fact that a property cannot accommodate an 

otherwise permitted use without an area variance generally does not 

require the grant of a variance. 6 A contrary result would permit 

"the exception to swallow the rule, II because zoning authorities 

6rf the permitted uses in a particular zone were quite 
limited, we might apply an exception to this rule. That is not the 
case in this ML zone. 
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would be obligated to grant a setback variance simply because the 

setback requirements would prevent a permitted use. Yet, this 

appeal rests almost solely on Sprint's theory that the property is 

unique because it was not wide enough to meet the setback 

requirements for the monopole. 

In its brief, Sprint asserts that "[t]he record also shows 

that nearby residentially zoned adjacent properties are shaped 

wider and are large enough to a ccorrunodate the required setbacks, 

albeit a special exception would be required if the facility were 
.",' 

to be placed on such properties." We have reviewed the three 

record extract pages Sprint identifies as support for this 

assertion. None of the pages contains any evidence that adjacent 

residentially zoned properties could accommodate the required 

setbacks. 

Extract page 392 is a site plan of the subject property, 

showing seven adjacent residential lots, two of which are shown to 

be improved with dwellings. The site plan contains dimensions for 

the subject property, but none for these adjacent lots. Sprint" 

points to no testimony about the dimensions of these lots, and we 

have found none . There is no indication about whether these lots 

are drawn to scale,7 so there was no way for the Board to visually 

7They appear not to be, and two different site plans in the 
record depict these lots in different sizes relative to the subject 
property. 
narrower t
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compare the sizes from the si te plans. " Finally, _Sprint points to 

no place in the record where it asked the Board to compare these 

lots to the subj ect property for the purposes of determining 

un1queness. Th€ memorandum submitted for Sprint in lieu of closing 

argument contained no such request and never mentioned that these 

residential lots were iarger or that they would suffer less impact 

from this setback requir,ement. Sprint cannot complain, on appeal, 

about the Board's failure to make a factual finding that they never 

asked the Board to consider . 

Extract page 519, an exhibit int.roduced by Sprint, is a map 

that depicts the area of t.he "search ring.· It was introduced 

through the testimony of the president of a sit.e acquisition firm 

"contracted by Sprint to do site acquisi tion work and zoning 

work[.J" He explained that he was given a map by Sprint, showing 

the search area, and the exhibit was "a blow-up of the map[.]" He 

explained why the subject property was desirable for purposes of a 

cellular tower. He did not testify about the size of any other 

properties depicted on the map, and did not compare the size of 

other properties with the subject property. Again, this map 15 

not drawn to scale. 

Sprint has pointed to no other testimony, and we have found 

none, about other nearby properties, wider then the subject 

7 ( ••• continued) 
broader. In both site plans, 
scale. 

the subject properties are drawn to 
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property, that could accommodate the monopole because of ~nhanced 

width. In its closing memorandum submitted to the Board, Sprint 

claimed that the testimony of People's Counsel's land use expert, 

Jack Dillon, "supports the uniqueness of the property." His 

testimony does not support this claim. Dillon said that there were 

four si tes wi thin Sprint's ." search ring" on. which cellular towers 

were permitted by right, subject to setback requirements. E. 649. 

When asked, "are any of those sites at least 400 feet wide and deep 

at the same time," Dillon answered: 

The B.L. to the north is about 300 feet wide, 
250 deep. This site is 200 feet wide and 6DO 
feet deep [sic] . The M.L. down further, it:s· 
very narrow along the frontage, actually looks 
like it's probably less than fifty .feet wide 
along the frontage, and extends about 500 feet 
deep, and widens out in the back to maybe 250 · 
feet, and the B. L. further down is only 

approximately 200 feet wide and roughly 200 
feet deep. 

In its closing memorandum, Sprint claimed that the following 

question and answer by Dillon established uniqueness: 

Q: But those four sites [i.e, the three 
mentioned above plus the subject property] are 
various shapes and configurations? 

A. That's true. 

The varying sizes of the four properties does not establish 

uniqueness because there was no showing that any of them could meet 

the setback requirement for cellular towers without a variance. As 

we have explained before, uniqueness is established when the owners 

of one property suffer a disproportionate impact from the setback 
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H:quirement than other nearby owners ', . See Umerley, 108 Md. ,App. at 

505 (for variance " "zoning authori ty must determine whether the 

subject property is unique and unusual in a manner different from 

the nature of the surrounding properties"), 

Further, the parcel cannot be characterized as unique' based 

solely Upon Sprint's search ring. BAs Evans teaches, the :tact that 

this parcel falls wi thin a geographic are.a selected by Sprint for 

technological reasons is not a characteristic that is inherent to 

the property. See Evans, 112 Md. App. at 308. 
..... 

In short, Sprint points to no evidence, and we are aware of 

none, that would permit the inference that the alleged narrowness 

of the subject property means that Sprint suffers a 

disproportionate impact from the setback requirements, as compared 

to other nearby property owners. For this reason, we reject 

Sprint's complaint that the Board erred by not making a factual 

finding about whether the subject property's alleged narrowness 

made it unique. Unlike the zoning board's opinion in -Lewis, in 

which it failed to say whether the property was unique, here the 

BIn support of its uniqueness claim, Sprint also argues that 
"the [p]roperty is the largest parcel located withi~ the Search 
Ring, upon which a telecommunications facili ty is permi tted by 
right under the BCZR _" Further, they contend that "location of 
Sprint's facility on the [p]roperty also satisfies Sprint's 
coverage objectives in the area and fulfills a much-needed service 
in the area [ _ ] " 
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Board explicitly found that it was not unique. 9 

Additionally, the Board described . the variances . that were 

requested, indicating the setbacks required:. 

75 feet at the southern property (a side 
setback) .in lieu of the required 200 feet, a 
setback of 135 feet to the western properly 
line (the rear setback) in li~u of the 
requin~d 200 feet, and a setback of 148 feet 
to the northern property line (aside setback) 
in lieu of the required · ' 200 feet for a 
wireless telecommunications tower and a 
variance from BCZR § 426 .6A. 2 to allow a 
setback of 40 feet to the · southern property 
line in lieu of the required 125 feet for 
equipment cabinets for a wireless 
telecommunications tow€r[.] 

Thus, it clearly considered the width of the property, since 

the width determined the necessity and extent of the side setbacks. 

Although it did,not write a lengthy analysis of why a width of 223 

feet was not unique, under these circumstances, that was not 

necessary. Without any witnesses or other evidence that provided 

factual support for any legally viable theory for how a 223 foot 

wide property is uniquely narrow, the Board was not required to 

concoct its own "straw man" theory, and then knock it down. 

The Board, knowing the property's undisputed dimensions, must 

only decide whether those dimensions make it unlque. The Board 

found no uniqueness. As we said before, if we were to hold that a 

9Moreover, the unique aspect to the Lewis property was the 
shape of the buildable area of the property, which consisted .of 
three small, irregularly-shaped, non-contiguous and heavily 
vegetated areas. See Lewis, 377 Md. at 425. 
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variance must be granted, simply ' because , a property cannot 

accommodate one otherwise permitted use without , an area variance, 

we would be permi t ting "the exception , to swallow the rule." 

Moreover, for all the reasons set forth previously, had the Board 

found that the property's "narrowness mape it unique, we would notII 

uphold that finding because the evidence was not sufficient to 

'" establish that. 

The Telecommunications Act of 1996 

Sprint argues that the Board's denial of its petition for 

variance violates the Telecorrunuriications Act of 1996 "("the ' Act"). 

See 47 U.S.C. § 332(c} (7) (B) (iii). It argues that "a zoning body's 

denial of wireless teleconununications facility must be supported by 

substantial evidence in the record," citing the statute, and New 

Par v. City of Saginaw, 161 F. Supp. 2d 759, 764 (E.D. Mich. 2001) 

a f f ' d, 3 0 1 F. 3 d 3 9 0 ( 6 th C i r . 2 002) _ We rej ect this argument 

largely for the reasons explained in the previous section. 

The ML zone permits cellular towers by right, subject to a 200 

foot setback requirement "from any other owner's residential 

property line." BCZR § 426.6(A) (1). Because the setback 

requirement could not be met, it was necessary for Sprint to prove 

grounds for a variance-. Sprint does not contend that the Act 

overrides local setback requirements. Indeed, it states that 

"except as provided in this paragraph, nothing in this chapter 

shall limit or affect the authority of a State or local government 
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or ins trumentali ty thereDf over decisions regarding ·the placement, 

construction of personal wireless service facilities." 47 

U.S.C. § 332(c)(7)(A). See also Voicestream Minneapolis, Inc . v. 

(7 thSt. Croix County, 342 F.3d 818, 830 Cir. 2003) ("'the [Act's] 

substantial evidence test is a procedural safeguard which is 

centrally directed at whether the local zoning authori ty' s dec ision 

is consistent with the applicable [local] zoning 

requirements' ") (citations omitted). This decision is supported by 

substantial evidence in the record. 

The standard for review of a zoning authority's decision under 

the Act mirrors administrative agency standards under Maryland law. 

See Am. Tower LP v. City of Huntsville, 295 F.3d 1203. 1207 (11 th 

cir. 2002) ("The 'substantial evidence' stanCiard envisioned by 

Section 332 is the traditional substantial evidence standard used 

by courts to review agency decisions. The usual standard defines 

'substantial evidence' as 'such relevant evidence as a reasonable 

mind might accept as adequate to support a conclusion"). 

For the reasons stated in the previous section, Sprin~ failed 

to prove grounds for the variances requested here, and therefore 

the Board's denial of its petition did not violate the Act. 

Conclusion 

For the foregoing reasons, we affirm the judgment of the 
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circuit court affirming the Board's denial of the v~riance 

petition. 

JUDGMENT AFFIRMED~ COSTS TO BE 
PAID BY APPELLANTS. 

· I~ ' 
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IN THE COURT OF SPECIAL APPEALS 

OF MARYLAND 

No . 0047 

September Term, 2004 

SPRINT PCS I .ET AL . 

v. 

BALTIMORE COUNTY, MARYLAND 

Eyler, James R. , 
Adkins, 
Barbera, 

JJ. 

Opinion by Adkins, J_ 

Filed: August 3, 2005 

PETITIONER'S BY:--------------------

EXHIBIT NO. 



TO: PATUXENT PUBLISHING COMPANY 
Thurs~ay, July 17, 2008 Issue - Jeffersonian 

Please torw9rd billing to: 
Jay O'Neil 
7055 Samuel Morse Drive, Ste. 100 
Columbia, MD 21046 

NOTICE OF ZONING HEARING 

202-457-1652 

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations 
of Baltimore County, will hold a public hearing in Towson, Maryland on the property identified 
herein as follows: 

CASE NUMBER: 2008-0531-SPHX 
810 Back River Neck Road 
West/South of Back River Neck Road , 207 feet Slot Potter Farm Road 
15th Election bistrict - 5th Councilmanic District 
Legal Owners: Back River, LLC 
Contract Purchaser: APC Realty & Equipment Co., LLC/Sprint Nextel 

Special Hearing to permit a non-density transfer. Special Exception to permit a tower height of 
125 feet in an RC20 zone. 

Hearing: Friday, August 1, 2008 at 10:00 a.m. in Hearing Room 1, 2nd Floor, 
fferson ilding , 105 W. Chesapeake Avenue, Towson 21204 

WILLIAM J. WISEMAN 111 
ZONING COMi lSSIONER FOR BALTIMORE COUNTY 

NOTES: (1) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL 
ACCOMODATIONS, PLEASE CONTACT THE ZONING COMMISSIONER'S 
bFFICE AT 410-887-4386. . 

(2) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT 
THE ZONING REVIEW OFFICE AT 410-887-3391 . 



BALTIMORE COUNTY 
MARYLAND 

JAMES T. SMITH JR . 
County Executive 

June 19, 2008 
T IMOTHY M. KOTRO CO, Director 

Department of Pe rmits and 

NOTICE OF ZONING HEARING Development Management 

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations 
of Baltimore County, will hold a public hearing in Towson , Maryland on the property identified 
herein as follows : 

CASE NUMBER: 2008-0531-SPHX 
810 Back RiJer Neck Road 
West/South of Back River Neck Road , 207 feet S/of Potter Farm Road 
15th Election District - 5th Councilmanic District 
Legal Owners: Back River, LLC 
Contract Purchaser: APC Realty & Equipment Co., LLC/Sprint Nextel 

Special Hearing to permit a non-density transfer. Special Exception to permit a tower height of 
125 feet in an RC20 zone. 

Hearing: Friday, August 1, 2008 at 10:00 a.m. in Hearing Room 1, 2nd Floor, 
Jefferson Building , 105 W. Chesapeake Avenue, Towson 21204 

TK:klm 

C: James Michal, Jackson & Campbell, 1120 20th St. NW, Washington DC 20036 
Jay O'Neill , APC Realty & Equip., 7055 Samuel Morse Drive, Columbia 21046 
Albert Jones, Back River, 810 Back River Neck Road , Baltimore 21221 

NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN 
APPROVED POSTER ON THE PROPERTY BY THURSDAY, JULY 17, 2008. 

(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL 
A~COMMODATIONS PLEASE CALL THE ZONING COMMISSIONER'S OFFICE 
AT 410-887-4386. 

(3) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT 
THE ZONING REVIEW OFFICE AT 410-887-3391 . 

Zoning Review I County Office Building 
111 West Chesppeake Avenue, Room 111 I Towson, Maryland 21204 I Phone 4 10-887-3391 I Fax 4 10-887-3048 

www.baltimo recountymd .gov 



JAMES T SM ITH I JR . 

County Execu tive 1 

James R. Mic~al, Esq . 
Jackson & Campbell, PC 
1120 20th St. NW 
Washington, de 20036 

Dear: James RJ Michal, Esq. 

BALTIMORE COUNTY 
MARYLAND 

TIMOTHY M . KOTROCO, Director 
Departmen t of Permits and 
Development Management 

August 13, 2008 

RE: Case Number 2008-0531-SPHX, 810 Back River Rd. 

The abi°ve referenced petition was accepted for processing ONLY by the Bureau of Zoning 
Review, Department of Permits and Development Management (PDM) on May 23 , 2008. This letter is 
not an approval, but only a NOTIFICATION. 

r The Zoning Advisory Committee (ZAC), which consists of representatives from several approval 
agencies, has r~viewed the plans that were submitted with your petition. All comments submitted thus far 
from the members of the ZAC are attached. These comments are not intended to indicate the 
appropriateness of the zoning action requested, but to ensure that all parties (zoning commissioner, 
attorney, petitioner, etc.) are made aware of plans or problems with regard to the proposed improvements 
that may have a bearing on this case. All comments will be placed in the permanent case file. 

If you L ed further information or have any questions, please do not hesitate to contact the 
commenting agency. 

WCR:lnw 

Enclosures 

Very truly yours, 

~. uk/2Jd9-
W. Carl Richards, Jr. 
Supervisor, Zoning Review 

c: People[s Counsel 
Albert C. James: Back River LLC, 810 Back River Rd., Baltimore, MD 21221 
Jay O'Neil, 7055 Samuel Morse Dr., Columbia, MD 21046 

I 

1 
Zoni ng Rev iew I County Office Building 

111 West Ch sapeake Avenu e, Room 111 I Towso n, Mary land 21 204 I Phone 41 0-887-339 1 I Fax 4 10-887-3048 
www.balti moreeountymd.gov 



BALTIMORE COUNTY, MARYLAND 

Inter-Office Correspondence 

TO: Timothy M. Kotroco 

~~©~ICW&I 
1fil JUL O 3 2008 J.! 

BY:------------ -------. 

FROM: Dave Lykens, DEPRM - Development Coordination ..:5J.Jl---

DATE: July 2, 2008 

SUBJECT: Zoning Item 
Address 

# 08-531-SPH 
810 Back River Neck Road 
(Back River, LLC Property) 

Zoning Advisory Committee Meeting of June 17, 2008 

__ The Department of Environmental Protection and Resource Management has no 
comments on the above-referenced zoning item. 

_x_ The Department of Environmental Protection and Resource Management offers 
the following comments on the above-referenced zoning item: 

_x_ Development of this property must comply with the Chesapeake Bay 
Critical Area (CBCA) Regulations (Sections 33-2-101 through 33-2-1004, 
and other Sections, of the Baltimore County Code). 

Addi ional Comments: Comments concerning CBCA requirements cannot 
be completed due to unknown issues. The forest adjacent to the proposed location 
of the antenna meets the criteria for forest interior dwelling bird species habitat. 
DEPRM needs more information on the implications of the 200-foot radius from 
the tower and the adjusted property limits on the FIDS habitat and required 
stream, tidal/nontidal wetland buffers, and forest protection. There is a stream on 
and offsite to the northwest and west of the tower site. 

I 
Reviewer: Paul Dennis Date: June 30, 2008 

S:\Devcoord\ l ZAC-Zoning Petitions\ZAC 2008\ZAC 08-531-SPH 810 Back River Neck Road.doc 



Martin O' Malley, Governor I State~~ I John D. Porcari, Secretary 
Anthony G. Brown, Lt. Governor Nei l J. Pedersen, Administrator 

Administration 

Maryland Department of Transportation 

Ms. Kristen Matthews 
Baltimore County Office of 
Permits and D6velopment Management 

I 
County Office ~uilding, Room 109 
Towson, Maryland 21204 

Dear Ms. Matthews: 

Date: ~-2 0- ZOcl t) 

RE: Baltimore County 
Item No z.008>-o '5 o / -5V l-\ 
a10 \S.J...c~~""'E-~ 't-l~~"RD 
JSA~"R.,~~ L.L ,C.\7~WE-rt1t( 
~t..G\ A-i.... n~-J~1..:>l, 
~t.v\ A 1- t )(.Gc?TI o t-.:) 

Thank you for the opportunity to review your referral request on the subject of the above 
captioned. We have determined that the subject property does not access a State roadway and is 
not affected by any State Highway Administration projects. Therefore, based upon available 
information this office has no objection to Baltimore County Zoning Advisory Committee 
approval of Item No. 200£>-05~\- 5'\J. . 

Should ~ou have any questions regarding this matter, please contact Michael Bailey at 
410-545-2803 or 1-800-876-4742 extension 5593. Also, you may E-mail him at 
(mbailey@sha.ktate.md. us) . 

SDF/MB 

Very truly yours, 

~~t~~tf 
Engineering Access Permits 
Di vision 

~~e,el\tUf)r o, \ 

... :: 

My telephone number/toll-free number is----------

\ 

Maryland Relay Service for Impaired Hearing or Speech: l.800.735.2258 Statewide Toll Free ,,, _,.s_,,t> 
Os• "-v..;. 

Street Address: 707 North Calvert Street · Baltimore, Maryland 21202 · Phone: 410.545 .0300 · www.marylandroads.com 



TO: 

FROM: 

SUBJECT: 

BALTIMORE COUNTY, MARYLAND 

INTEROFFICE CORRESPONDENCE 

Timothy M. Kotroco, Dnector 
Department of Pemuts & 
Development Management 

D . K '0/11- . enms A. ennedy, Supervisor 
Bureau of Development Plans 
Review 

Zoning Advisory Committee Meeting 
For June 23 , 2008 

DATE: June 19, 2008 

Item Nos. 08-456, 0543, 0558, 0559, 0560, 
0561, 0562, 0563, 0566, 0567, 0568, and 0571 

The Bureau of Development Plans Review has reviewed the subject-zoning 
items, and we have no comments. 

DAK:CEN:lrk 
cc File 

ZAC-06192008-NO COMMENTS 



BAL TIM ORE C OUN TY, MARYLAND 

INTER-OFFICE CORRESPONDENCE 

TO: 

FROM: 

Timothy M. Kotroco, Director 
Department of Permits and 
Development Management 

Arnold F. 'Pat' Keller, III 
Director, Office of Planning 

DATE: August 12, 2008 

\ID~©~ K\Vll:~, 
l AUG 1 8 zuOB illJ 

BY:--------------------
SUBJECT: Zoning Advisory Petition(s): Case(s) 08-531- Special Exception 

The Office of]i>lanning has reviewed the above referenced case(s) and has no comments to offer. 

For further questions or additional information concerning the matters stated herein, please 
contact Laurie ~ay in the Office of Planning at 410-887-3480. 

Division Chief: 
CM/LL 

W:IDEVREV\ZAC\8-53 1.doc 



CASE NAME ---~--
PLEASE PRINT CLEARLY CASE NUMBER W8:- o,;3/- 5PA~ 

DATE y ... '(l> -68' 
PETITIONER'S SIGN-IN SHEET 
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PLEASE PRINT CLEARLY 
CASE NAME 
CASENUMB_E_R-~~f-- -0,- 1-1-- -2()-HX 

DATE 't-tlJ-OZ 

CITIZEN'S SIGN-IN SHEET 

NAME ADDRESS CITY, STA TE, ZIP E- MAIL 
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~ - Catherine Travis 
~ 2019 Si lver Lane Rd. 

JBaltimore, MD 21221 
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EXHIBIT C 

·· ~ ··Mobile· 

• -76.0 <=x dBm -76 dBm 
D -84.D<=x<-76.0 dBm -84 dBm 
D -91 .0<=x<-84.0dBm -91 dBm 7.00Q,-Os?>1 - sPH>< ROCKS011D 

COVERAGE 



· · T · ·Mobile· 

• -76.0 <=x dBm -76 dBm 
0 -84.D<=x<-76.0 dBm -84 dBm 
D -91.0<=x<-84.0 dBm -91 dBm 

Existing Coverage without BAN257 
~7\~ · fl 

I 

ROCKS011D 
COVERAGE 



· · T · ·Mobile· 

• -76.0 <=x dBm -76 dBm 
D -84.D<=x<-76.0 dBm -84 dBm 
D -91.0<=x<-84.0 dBm -91 dBm 

BAN257 and surrounding coverage 

ROCKS011D 
COVERAGE 



EXHIBIT C 

WA54XC461 
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© 2006 Sprint Nextel. All Rights Reserved . Together with NEXTEL 



EXISTING COVERAGE WITHOUT WA54XC461 

© 2006 Sprint Nextel. All Rights Reserved. 
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WA54XC461 AND SURROUNDING COVERAGE 

Sprint> 
© 2006 Sprint Nextel. All Rights Reserved . Together with NEXTEL 



MatJayBeam 

EXHIBIT E 

/Products /Base Station Antennas /Directional /Cellular /PCS I 
GSM 1900 (1850-1990) 
PCSA065-16 

........ 

PCSA065-16 

Horizontal Plane 

Vertical Plane 

, ·-
Cellular 1850 - 1990 MHz 

V-Pol / 65° Az / 18.8 dBi 

1-. , ... 

, .... 
Type 

Product Code 

Frequency Range (MHz) 

Gain 

Input Impedance (Ohms) 

VSWR 

Polarisation 

Electrical Downtilt (x) 

Horizontal Beamwidth 
(-3 dB) 

Vertical Beamwidth 
(-3 dB) 

1st Upper Sidelobe 

1st Null: 

Front to Back Ratio 

Intermodulation 

Input Power (Watts) 

Input Connector Type I Location 

Operating Temperature 

Wind Speed 

Wind Loads (160 km/h) 

Antenna Weight 

Dimensions (In) 

,··· 

PCSA065-16-x 

PCSA065-16-x 

1850 - 1990 

18.8 dBi (16,7 dBd) 

50 

< 1.4 : 1 

Vertical 

65" 

5.7° 

< -18 dB 

> -20 dB 

> 25 dB 

< -153 dBc for 2 x 20 W carriers 

250 

7/16-/DIN Female I Rear 

-40° F (-40" C) to +140° F (+60" C) 

150 mph (241 km/h ; 67 m/s) 

Front: 63 lbf (280 N) 
Side: 56 lbf (247 N) 

20.6 lbs (9.4 kg) 

Height: 62.7 Width: 8.5 Depth: 7.5 
(1595 x 215 x 190 mm) 

Pole Mounting Kit: MKS02P01 - Weight: 6.5 lbs (2.9 kg) 

...... 

Scissor Tilt Mounting Kit: MKS02T06 - Weight: 8.3 lbs (3.8 kg) 

Bar Tilt Mounting Kit Option: MKS02T07 - Weight: 8.7 lbs (3.9 kg) 

Jay beam Wireless reserve the right to amend any specification or antenna without prior notice 
The specification shown above is indicative of the product and full technical details can be obtained directly from the 

I company 

England : Rutherford Drive - Park Farm South - Wellingborough - Northamptonshire NN8 6AX -
Tel : + 44 (0)1933 40 84 08 - Fax : + 44 (0) 1933 40 84 04 

France : ZI La Boitardiere, Chemin du Roy, 37400 Amboise, 
Tel : +33 2 47 30 69 70, Fax: +33 2 47 57 35 06 

United States : 730 21st Street Drive, SE, Hickory, North Carolina 28602, 
Tel : +1-828-324-6971 ext. 302, Fax: +1-828-327-6027 

Page 1 of 1 
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SHEET OEX 
DESCRIPTION 

PROJEC T 
THE "WE(l CONSlSTS or 1H[ lNS!'U,il1Cf< ~Y.l OPERIo' 
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5 
13m/~ 
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VICI ITY MAP 
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APPROVALS; W 
SITE ACQUiSI TiON rv
MANAGER _________ LL 

RF ENGINEER 

RF MANAGER ________ 

OPERATIONS
MANAGER _________ 

CONSTRUCTIONMANAGER _________ 

LANDLOR D 

TAl 

COMMUNICATIONS EQUIPMENT INSTALLATION 

OF EXISTING MONOPOLE 


ZONING DRAWINGS 

SITE ID: SAR# WA54XC461 


EQUIPMENT COMPAN Y, LLC 

d/b/a 
SPRINT 

7055 SAMUEL MORSE DRIVE 

SUITE iOO 


COLUMBIA, MD 21046 


w 
0.­
>­
f-

f-

ENGINEERS · MANAGERS· TECHNICAL SERVICES 
11459 Cronhil! Drive. Su~te A 
Owings Mill s, Maryland 2111 7 
lei: "10 )56-3108 ' fa..: "Ie J56-31og 

SEAL:SITE NAME: BACK RIVER NECK o 

o81 0 BACK RIVER RD 
z 

f­
(/)BALTIMORE, MD 21221 
W 

GENER AL NOTES SYMBOLS AND ABBRE VIA TIONS 
A IIIPER! mc ElEC1RlCAl UWIONICAl 55 ST~[SS SllD. 
>Ill >IllUS1A2!£ £1 [L[V,,'TIQI'I 

6. THE CONTR.ICTOR SHAll VISIT THE JOB SITE PRIOR TO ThE SUIlJ,IISSION OF 12. frlE CONTRACTOR SHAlL !.lAKE NECESSARY PROVISIONS TO PROTECT 
STl Sl[[LBIOS OR PERFORMI~ WORK TO FA/.!aIARIZE HIMSELF WITH THE 1iEiJ) EXISTlNG !MPROVEMEHTS. EAS01ENTS. PAVING, CURBIIiG, ETC .. -~ II/.STE' QlOO,n a..q sw StiTCHA8"~ fNSH(J) flOOR £0CONOOIONS AND TO VeRIfY THAT THE PROJECT CAN BE CONST ROCT[D IN DUffiNG CDNSTJ;'JCTKlN. LIPON COMPl£TlON Of WOOK, THE ." ~­ACl I8(N[ ~IDLEV£I. [OOP EQUIP\![Hl mwuJ.i TDC TOP or COHCRm 

DUE TO CONSTRUCllQN ON OR AOOIJf THE PROPERTY. 
ACCOI!DANCE WITh THE CON1RAC1 OOCUMEIIIS. CONTRACTOR SHAlL REFAIR >NY I)..IMAGE ThN ~AY HAVE OCCURRED 

toPPROX II'PllOXIII/.l£ (e). D. [X1!;1I,(; t.<£lIJ. 1011 l OP (J' IIASONRY 
7. THE. CONJl!ACll)R SHAll. O!iTAiN AUTHORIZATION TO FROCEED ~ H C COIiIllJl EX! D"]"[}5JR NIC riCT IU a)lTRICl 1'1!' TmtJL2. THE CONTRACTOR SPAll C!\of All NOTICES AND COMPLY ~ITH All LAWS, ::::s:::: 

ORDiIWlCES, RULES, RECUtATK>NS AND LAWf\Jl ORDERS OF M'( f'UBUC CO!lSmUCnON PRIOR TO STARTlNC WORK c~, /<1ft ITEM N01 W ARLY 13. THE CONTRACTOR !IiALL KEEP THE GENERAL WORK AREA CLEAN AND CAB C\IIIII£T rr nNISHED flOOR ' is NO. TO SCAlf OON 11.tBS 0T\i:R\\lS!: Nm~~--------------~UH.4lARO FREE OURING CONSTRUCTiON AHO DISPOSE OF All DIRT,AIJTHORITY. MUNICIPAL AND UTIUTY COMPANY SPECIFICATIONS, AI:J l OCAL 1>10 DE~NEO BY THE CONSTRUCT1ON ORAII1NGS/CONTRACT OCCU~EN1S. ClI croJIT 5RUJ<[R (M.) fl.ITlM£ oc ON CHurn \QJ 11TLE , 
STATE JURISOCT!!lIW. CODES BEAAING ON THE PERFORMNiCE Of TIl[ WORK, D£00jS. RUBBISH AND RO!OVi' EOUIF~ENT NOT Sl'ECIFI(o AS We.c C!lJNG Q\ GNJIl[ Cff> IfPOSITE W V[RiY r< fE.I)8. THE eot.'TRACTOR SPALL INSTALL ALl EOUIP~ENT ANO MATERIAI.S >,CCOROING RawN NG 0/1 THE PROP!:RTY. PREMISES SHAll BE lEFT IN CLEANTHE WORK PERFORMED ON E Pl<OJECT ANe THE I.IATERLILS INSToIllED SHAlL OOHC CONCflG! GAlV G.Il.VAN17lD POlE W!ST• ZTO THE Wl-IVFAcruRER'S~NDOR'S SPEC I~CATIONS UNLESS NoT£D CO>llfTY.)N AND FREE FRO~ PAINT SPOTS. DUST, OR SMvtcE.S orBE IN STRICT ACCORDANCE ~1TH ALL APFLIOBLE CODES, REGULATIONS AND CJ COHS1l!1CTlON JOINT GNO. C CIlWiD ,ye RQ) N(1" OOHilUn !lIlI'D WlRfr,IIIIIC"IffOTHER WISE OR WHERE l OCAL CODES OR ORiJINAHCES TAKE PRE.cEOEN{[ Mf NATURE.OR~N!.NCES. I)A I:IoII£1[l1 I<WH I<LOUIT ~ Sf ~,;on FOOT r.m<W/ Q::'

9. THE. CONTR.ICTOR SHIoll PRIMOE A FUll. SIT or CONSTRUCTlON [IoOC LG LO NG SHT SH([T XfllR _ srORME'3. THE ARCHITECT/ENGINEER HAVE MADE mRY EFfORT TO S£T FOR1H IN TIlE 14. THE CONTRACTOR SHALl CO~PlY WITH All OSHA REOUIREM£NTS f>S , fAST IIAXMJlj SIll S~lAR IJID TITLE wDOCUMENTS AT THE SITE UPDATE.D WITH THE LATEST REVISIONSCONSTRUCTKlN ,1No COi'l1RACT DOC1JME ~~S THE COMPLETE SCOPE Of WORK. THE THEY APPLY TO THIS PROJECT. "'" S(lJD ,runw,AND ADOENDUMS OR ~IONS AV OlE FOi< THE USE 6'1 fA E.ICl< IIC8 ...... CIIC1Il BR£AI<D1 SII PHASE >CONTRACTOR WJI)1l;G THE JOB IS NEVE.qTHELESS c;.UTIONm THAT IImR 
AU PERSONNEL INVOLVED 'NlTH THE PROJECT. 15. THE CONT RACTOR SHALl NOTIFY THE CUENT REPRESENTATIVE WHERE 

OMISSIONS OR ERRORS ~I TIlE ORAII1NCS AND/OR SFEClfDTIONS SH&L NOT SHEETA CONFLJ:;J OCCURS ON MIY Of THE CONlRAC DOCUM[IIIS. THE ~EXCUSE SAID CO~~RACTDR FROU COMFI.El1NC TIlE PROJECT AND IMPROVEUEIITS 10. THE CONTRACTOR SHAll SUPEIMSE AND DIRECT THE PROJECT CONTRACTOR IS NOT TO OROCR MATERIAl. OR CONSTRUCT M'( PPC PIIWOi --- COAXIAL ClB'J: WID DlSCOt-lHECl swnCHIN ACCORDANCE WITH !)IE INTEIIT OF THESE OOCU~EIIIS. DESCRIBED H,£RrIN. THE CCffiIlACTOR SHALl BE SCLELY POIlllON Of THE WORK THAT IS L~ CONFUCl UNTIL COtmJCT is PROT£Cl1O/1 
RESPONSlBli: FOR All. CONSTRUCTION MEA~S, METHODS. RESOLVED 6Y THE CLJ[NT REPRESEIITATIVE. CABllEJ ::::s::::ffiONTOI' BXFIIDIT4. THE CO~'TRACTOR OR BIDDER SHALL BEAR THE RESPONSIBllllY OF NOTIFYING (IN TECHNIOUES. IEoumeES AHD Pl<OCEOURES ANO FOR COORO~lNG UWRITING) THE CUEIII REPRESElfTATrJE Of AAY CONfLICTS, EIIRORS, OR QI.fSSIOIlS '-I NflINtlA !lARK N:). o CO_SSJCIjf1TTljCAll I'OIl'TIONS or THE WORK UNI)"Ji TrE CONTRACT 15. THE eo>.'1RACTOO SHALl VERiFY AU DlMENSlONS. ELEVATIONS. 

PRIOR TO T>1£ SUB~ISSION Of COIITRACTCR'S PR()f(JSAI. OR PERfORIWlC( or Pl<OPERl'I UNES. £TC.. ON THE JOB. GR<JI.W llltII£tTlllt 
WORK. IN lifE EVENT OF DISCREPANCIES THE CONTRACTOR StioIll PRICE TIlE 11 . TliE CONTRACTOR SHAll BE RE.SPONSIBlE FOR OBTAINING All. ~------------~~ 

CIlf.XIII. CAli!' 5IfELD m~ORE COSTLY OR OOEHSIVE WOIf«, UNLESS ~RECTED IN WRm~ OTIIERWISE. PERMns AND INSPECTIONS ~\iICH >JAY BE REOUiRED FOR Ttli' ~~RK 

i 
ClRC\Il~ SAA# WA54XC461'=c? = GIlCtJiD KJ1~ 

6Y THE ARCHITECT/ENC'NCER, THE STATE. COU~'1Y OR l COI. -
a:fP[R GIlCX.Ml BAA WOU/'.'TED BACK RIVER NECKCOVERNMENT AUTHORITY.5. THE SCOPE OF WORK SHAll INCLUDE FURMSHING AU IlATERiALS, EOUIPMEIIT. ~ SPOI U£IIAlDi 

GROUND ROO 011 t&lUnRS. l/n..., 11' w- '-" COLOR CODE rOR UTILITY LOCATIONSlA80R AND AlL OTIIER I.IATERIAlS AND WlOR OE~~ED NEC[SSA.qy TO CALL IRm HOlED OT1l!J<W1S[ 810 BACK RNER NECK RD 
mCTRiC REOCOMPL£TE THE WORK/pROJECT AS DESe em HEREIN. UlIJII<S NOTifTCAOON GROUND lIST PIT BALTIMORE, MD 21221IllSS UTiUT'f GAS/Oil - YEllOW CEllITRUNE ~DIREC TI ONS o SI TE 1- 801>-257-7777 TR/CATV - ORANGE • EXOTliER\A1C WUD CO"~tC1lW ~--------------,z3 WORXflG DAYS FRiOR 10 ~NC PW[ 

Merge onto 1-270 S Toword H9~ / SILVER SPRING / COLLEGE PARK. 1-270 S becomes 1-495 E / SAfm ~CA S S'iALL OC IIJ.f\DENTED BY 
WATER - BlUE SHEET NUMBER-[- POWER <IRING 

CAPITAL SELTWAY. Merge onto 1-95 N vic EXIT 27 toword BAlTIMORE / NEW YORK (Portions toll). Merge 
SEWER - GREEN 

COIllRACTOR(S) AT AU TT<fNCIlING IN ACOlRD"'~CE 'NlTH SURVEY - PINK -T- TUC0 1ll!llC WOC"... ~ 
toword E.sSD<. Keep LEFT 10 10k, MO- 702 5 / S01JTflEAST BLVD " 0 EXIT 35 loword ESSEX. Stoy 
onlo PUlASKI H~'Y / US-40 E 'io EXfl 61. Mer9< onto 1-59~ S / EIAl TiMORE BElTNAY INNER LOOP CURRfllT OSHA SfANO.\Rs PROPOSED EXCAVATION - WHITE ® Z-1SHl. 5>ID ,....ern - ST- ~~ !Dl. nGHT COHOUn f-
STRAIGHT '0 go on'o B>'cK RIVER NECK RD. -G- C11WIIl \IIH (/) 
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TR UE NORTH 

SITE NOTES. 
I. 	 A"PUCANT: SPRIN'T pes

7055 SAMUEL ~ORSE IlRM: 
SUm: 100 
COLW.ElA, ~D 21Cl46 

CONTAO : C/ O JAy O' ill 
(4 10) 9>J-7400 

2. PROPERlY AND ~K~~CETOWER OWNrR: 
&UlIlOl/E, NO 2122 1-1634 

3. 	 SITE DATA: TAX IlAP 97 GRID 24 PARCEL 82' 
TAX ACC OUNT NO, 15- 2300004470 
UEER 13517, FOlIO 535 
TRACT AREA: 5.B9 AC 
ElECTION OlSTRICT: 15 
1JJC NAP: 37 GRIO K-13 
ADDRESS: a iD HACK RfIIER NECK ROAD 

BAlml.ORE, NO 2122 1 
DI G USE: CO~_YERICAL 
COONatw,:.;1C OJS11OCT NO, 5 
DEED REFERENCE: 13577/535 
WATERSHED: 6 HARRIS ~ILL GREtK 
PROPERlY AAEA 5,89'7 AC(t) 
PARKING SPACES: 64 

, CURIlENT ZONIN G, ilL / RC -20 

5, A MONOPOU: AND IELfCOIiMUNICATIONS 
ANTENNA ARt A PER t.!lTT£l) usc: 
BY RICHT, I ilL ZON 

A. H£KlHT OF PROPOSED NONOPOLE: 125' 
B. SETBACKS, PER SECTION 426.6A3 REOUIRED: 

REQUIRED: FRO - 200' 
S'DE - 200'aJ REAR - 200' 

J> PRCMOED: FRONT - 638'
() ~ -_ 22%' MIN / 100' MAX
:A 
;;u EQUIPMENT CABINETS SE11lP£K. 


REOUIR!J): FRONT - 115' 
< SlOE - 125' 

[Tl R£A!! - 125' 

;;u 


PROVIDED: FRON'! - 62G' 

z ~~ -:. 21%, .~IN / 200' MAX' 

[Tl 

o 6, TOT.. OIS!\II!&D AREA • 0' Sf t
A 
;;u 7. LATITUDE: 39' 17' 12.60' N (NA!) 83/91) 


LONGlTUIl£: 6' 25' 4-<.78" W (NAG 83/91)
o CROO ElEVATKlN' 18' Al!5L» PIIOPOSED STRUCTURE H/XHl: 125' o 	 TOTAl ELEVATKlN ABO MAIN SEA LEVEL: 133' 

8. 	TliE D I G TcwER IS l OCAIDl AT I.!AS1 OHE HORIZom.. 
f OOT FOR EACH v£RnCAL ,001 OF HEIGHT (125') rRO~ WI 
D ISllNG Off>!1E D~auNGS OR RESIDENTIAl. ZONES, NO 
SCHOOLS OR PUBLIC PARKS ADJOIN 1I11S SITE, 

9. THE STRUCTIJR£ OOES NOT SuPPORT UGHIS OR SIGNS. 

10. !HE APPLICANT WILL PROVIDE CER11fICAnOH BY A REGISTERED 
PROFESSIONAL ENG, EtR 1liAl T E SffiUCTURE ~'ll MEET 
APPUCABl! OESICN S1"~OA.~DS f1)R ~1N\l LOADS IH 
ACCORO'Ncr WllH 1I1f lATEST TIA/EIA S "'~IlAAO . 

I I . 	NO WATER Q,1 SANITARY SERVICES ARE REIlUlRUl FOR 11!E 
OPW,l10N OF IHIS FAOUTY. 

12. 	WIRELESS TRANS~I1TING DEVICES MUST COMPLY WITH ANSI 
STANDARD C95 -1982, 

I J, 	 THE INFORIIATION AND CO~POUND LOCATION SHOWN HEl!EON 
HAV£ BEE" COMPIlED FROM CUENT RECOROS 0 IS 
I3£l.EVEI) TO BE REUABU, HOWEVER, THE ACCURACY IS NOT 
GlJAIWllE£D AND II./o.Y BE SUBJ ECT TO R£\olS;QN, 

14. PROPERTY SHOWN HEREON UES IN ZONE C, AN MfA 
OF MINIIIAl flOO()!NG, PER F[.\!A CCMM ,ilTY PANEL NO, 
240010 0445 C EfFtCTIVE OATE, N()I'[MBER 17, 1993. 
HOWEVER 1I11S SITE PLAN REFL£ClS UPDATED TOPOCRAPHY 
NOT REfl.£C1ED ON FEMA _PING, THE 100 YEAR FLOOD 
IIOUNOAR'I IS SHOWN ON 'tHIS PLAN BASED ON NEW 
TOPOGRAPI« AND TliE FEI/A EASED flOOD IllYAnoN OF 
9." , 

15. THIS sm: IS £)(EWT FROM 510RMWA1£R MANAGOiENT 
REOUIREMEN15. 

16. TliIS SITE IS EXEMPT FRON TliE BAlnMORE COUNT( 
WOODLAND CONS£RI'AlION AND TREE PRESERVATION 
ORDlNANCE, 
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