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OPINION

This matter comes before the Baltimore County Board of Appeals on an appeal that was
ﬁléd by the Office of People’s Counsel, from an order of the Zoning Commissioner dated
October 14, 2008 granting (with restrictions) Petitioner’s Special Exception request seeking
approval of the s;bject property for the sale of 1;scd motor vehicles, pursuant to Section 236.4
of the Baltimore County Zoning Regulations (B.C.Z.R.).  Petitioners, Ronald and Sandra
Hlopak were feprcéénted by Michael P. Tanczyn, Esquire. Protestant, People’s Counsel for
Baltimore County, Qas represented by Peter Max Zimmerman, Esquire. A de novo publi.c
hearing was held b?f the Board on May 14, 2009. At the conclusion of the hearing, Counsel

agreed to submit Post-Hearing Memorandum in lieu of closing arguments. A public

deliberation was held on July 16, 2009.
| | Background
The property kﬁown as 4412 North Point Boﬁlevard is located in the 15th Election
District and 7th Councilmanic District of Baltimore County and is a rectangular shaped pérée]
sitqated on the east side of North Point Boulevard, just south of Wise A;renuc, in the

Dundalk/Sparrows Point area. The property is approximately 156 feet wide and one-hundred
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- twenty-three feet deep and contains a gross area of 1.45 acres, zoned B.R. - A.S. (Business
Roadside — Automotive Service). The property is improved with a two-story structure with
suppoxﬁng parking spaces located on the southwest corner of the rlot. The structure is
presently utilized as a tattoo kar!or. The structure occupies approximately 4,000 square feet
and is not part of the Petition for Special Exception to operate a used car facility on the
remaining portion of the property. The structure has its own curb cut for ingress and egress to
North Point Boulévard. The area in which the property is located on North Point Boulevard is
or; a divided highway with numerous used car facilities and other commercial establishments,
located around the property. |
‘Mr. Zimmerman, in a letter dated May 13, 2009 to the Board prior to the hearing,
stated:
“The status of the tattoo parlor is a prob]cfn. It is not allowed by right or special
exception in the B.R. Zone. It is thus either nonconforming or noncompliant. Either
way, it is our office’s position that the presence of the tattoo parlor precludes the
special exception for the used car facility unless the tattoo parlor use terminates.”
Mr. Zimmerman’s letter also quotes correspondence by the Planm’ng Director dated
September 30, 2008 that states: ‘ '
“...the legal status of the tattoo parlor may need confirmation by special hearing and
the limits of the boat/used car storage appear to overlap the associated uses of the
tattoo parlor.”
The letter from the Planning Director referred to in AMr. Zimmerman’s letter and which

was introduced as People’s Counsel Exhibit No. 2, further states however:




Ronald Hopak andfffndra Hlopak/Case No09-049-x (@)

“Nonetheless, if the petitioner is able to demonstrate a hardship or practical
difficulty, resulting in the Zoning Commissioner granting the zoning relief, the
Office of Planning has no objection.”

Evidence and Testimony

Petitioner’s first witness was Joséph L. Larson, a technical consultant with Spellman,
Larson & Associates, Inc. and has been a civil engineer for 35 years. He was accepted as
expert witness in‘ land use ana site plans. Mr. Lawson identified the title of the Hlopak’s
property, admitted as Petitioner’s Exhibit No. 1A-C by the Deeds by which the property was
obtained by Isabella Hlopak on May 4, 1938 and subsequently convey;ed to her son Ronald and
to Ronald’s wife, Sandra in 1993. Mr. Larson confirmed the zoning on the property as B.R. -
A.S. (Petitioner’s Exhibit No. 2). He introduced a red-lined site plan (Petitioner’s Exhibit No.
6) which addressed some of the concerns mentioned by People’s Counsel in his pre-hearing
letter datgd May 13, 2009 to the Board, after discuésion between Petitioner’s Counsel and Mr.
Zimmerman. Specifically, the red-line comments on the site plan set forth the limit of used car
display in accordance with the B.C.Z.R. and set forth the plan for ingress and egress to the
rebair, detailing, and‘warranty bays located to the rear of the property. The red-line comments
also identify the existing and proposed six (6) foot chain link fencé to separate and delineate the
requested use for a used car facility from the other use on the petitioner’s property, namely the
tattoo parlor. He testified that this other use (rattooA parlor) was not included as part of the
Special Exception request. The property which is the subject of the Petition does not include

and specifically excluded the remainder of the site which had been utilized from 1998 as a
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tattoo parlor on a continuous basis. He testified the used car lot and tattoo parlor would share
the building located on the property.

Petitioner, Sandra Hlopak testified that the property had been utilized as a used car
facility on a continuoﬁs basis by her husband, up until when the property was occupied by
FIVE STAR MARINE SERVICE as a boat sales and serQice facility (See Petitioner’s Exhibit
No.5). She testified that the boat facility has since been removed and the pr;)perty restored (See
Petitioner’s Exhibit No. 9A and 9B). Mrs. Hlopak testified that the tattoo parlor’ start;d
sometime between 1997 and 1998 but she did not know the exact date. ‘She said she never
feceived anything from Baltimore County pertaining to the tattoo parlor. She testified that two

(2) tenants have used the building as a tattoo parlor. She said the boat facility came into being

sometime between the 1990s and 2008.

Mr. Zimmerman presented no testimony but introduced Protestant’s Exhibit No. 1, an
aerial ph;)tograph showing the property when used as a boat facility; Exhibit No. 2, the letter
from the Planning Director, dated September 30, 2008, which was referred to in the
Backgrouna section of this Opinion; and Exhibit No. 3 an aerial photograph showing the
zoning of the property.

~ Mr. Zimmerman, in his Post-Hearing Memorandum states:
“‘Whi]e this case presents itself as a petition for special exception for the sale of used |
motor vehicles in a Business Roadside (B.R.) Zone, our focus and concern has been
the “tattoo parlor operation which is an unconfirmed nonconforming use,” as

described on petitioners’ August 11, 2008 site plan.”
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Mr. Zimmerman also refers to his letter of May 13, 2009 to the Board concerning this same
issue. He also stated that he had communicated with the Petitioner’s Counsel, Mr. Tanczyn,
that there should be some revision to the ';ite plan to reflect the applicable vehicle display
setbacks under B.C.Z.R. Section 238. Mr. Larson did in fact “red-line” the site plan to address
this concern.
Mr. Zimmerman’s Memorandum further states:
“Based on the evidence presented at the hearing and the revised site plan, we are
@illing to modify the position taken in our correspondence. We are still not
convinced that petitioners have proved the existence of the nonconforming use. We
are sétisﬁed, however, that the used car use does not materially affect the tattoo
parlor use and that a use division line can be drawn to differentiate the uses. The
proposal to fence the boundary of the used car area reinforces the reasonableness of
this division. Based on the evidence, the proposed used car sales use, if considered
on its own, appears to satisfy the special exception stanciards of BCZR § 502.1,
subject to the vehicle display setbacks shown on the revised plan. ..”
Mr. Zimmerman concludes in his Memorandum:
“Specifically, we would not object to thfe Board granting the special exception for
the used car sales, subject to the following related condition: that the tattoo parlor
‘use shall terminate by July 1, 2010 unless the petitioners file a petition for special
hearing to determine the existence of a nonconforfning use and obtain a final order

of its approval from the Zoning Commissioner, or, if necessary, the County Board

of Appeals prior to July 1, 2010.”
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Decision

After reviewing the testimony and exhibits presented, there is no question that a used
car facility / boat facility and a tattoo parlor have co-existed on the same property for an
extended period of time without controversy. Testimony presented confirms this. The request
submitted by the Petitioners is for a Special Exception seeking approval to use the subject
property for the sale of used motor vehicle pursuant to Section 236.4 of the B.C.ZR. The

Special Exception was approved by the Zoning Commissioner with the following restnictions:
1) The Petitioners may apply for their use permit and be granted same upon
receipt of this Order; however, Petitioners are hereby made aware that
proceeding at this time is at their own risk until the 30-day appeal period
from the date of this Order has expired. If an appeal is filed and this Order

is reversed, the relief granted herein shall be rescinded;

2) All signage will be in accordance with the B.C.Z.R. and there shall be no
_flashing lights, banners, balloons, or other similar advertising on the site;

3) There will be no mechanical repairs or automotive body or fender repair
work performed on site; and

4) When applying for any permits, the site plan filed must reference this éase
and set forth and address the restrictions of this Order.

The Zoning Commissioner’s Order was appealed by Baltimore Cour;ty’s Office of
People’s Counsel, not on the basis of the Special Exception seeking approval to use the
property for the sale of used motor vehicle, but the fact that, because there exists on the
property a tattoo parior, which they feel is a noncbnforming use for that zone, before any
approval can be given for the Petitioner to use the property as a used car facility, they should
first file a Petition seeking approval of a nonconforming use for the tattoo parlor. Office of

People’s Counsel have conceded that they would have no problem with the Board approving
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the Petition for Special Exception for the used car facility; however, People’s Counsel would
like to put on the approval the condition that the Petitioner file within a year a Petition for
Special Exception to allow the tattoo parlor as a non-conforming use. As stated in his expert
witness testimony: Mr Larson testified that this other use (tattoo parlor) was not included as
part of the Special Exception request. The property which is the sul;ject of the Petition does
not include and specifically excluded the remainder of the site which had been urilfzed from
1998 as a tattoo parlor on a continuous basis.

The Board feels that the issue of the tattoo ﬁarler 1s not before them. The Board
decided that it is possible to use a property in two separate ways without impact on each other;
and People’s Counsel, in his Post Hearing Memorandum, on page 2, concurs with that decision
when he states that:

| “_.a use division line can be drawn to differentiate the uses. The proposal to fence
_ the boundary of the used car area reinforces the reasonableness of this division.”
After thorough review of the facts, testimony, and law, the Board unanimously agreeci to grant
the Petitioners’ requeé.t for Special Exception, seeking approval for the use of the subject
property for the sale of used motor vehicles subject to one conditiqn that any mechanical
\repairs be limited to routine detailing, car work to put the cars in sale condition, when

purchased wholesale, and to allow warranty work to be done as is required to be provided by

used car dealers who sell automobiles.
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ORDER

THEREFORE, IT IS, this | 25" day of fln%a&}i , 2009, by the

Board of Appeals of Baltimore County,

ORDERED that the Petitioners’ request for Special Exception in Case No.: 09-049-A,

seeking approval of the subject property for the sale of used motor vehicles, pursuant to Section

236.4 of the Baltimore County Zoning Regulations (B.C.Z.R.), is hereby GRANTED subject to

the following condition:

1) That any mechanical repairs be limited to routine detailing, car work to put the cars

in sale condition, when purchased wholesale, and to allow warranty work to be done as is

required to be provided by used car dealers who sell automobiles.

Any petition for judicial review from this decision must be made in accordance with _

Rule 7-201 through Rule 7-210 of the Maryland Rules.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

L

I U ,,.‘ .
Wendell H. Grier, Panel Chairman

~ Andrew M. Belt

obert W. Wint
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SECGND FLOOR, SUITE 203
106 WEST CHESAFEAKE AVENUE
TOWSON, MARYLAND, 21204
410-887-3180
FAX: 410-687-3182

August 13, 2009

Michael P. Tanczyn, Esquire Peter Zimmerman, Esquire

606 Baltimore Avenue, Ste 106 Office of People’s Counsel

Towson, MD 21204 The Jefferson Building, Ste 204
105 W. Chesapeake Avenue
Towson, MD 21204

RE: In the Matter of: Ronald and Sandra Hlopak — Legal Owner/Petitioners
Case No.: 09-049-X

Dear Counsel:

Enclosed please find a copy of the final Opinion and Order issued this date by the Board of
Appeals of Baltimore County in the above subject matter.

Any petition for judicial review from this decision must be made in accordance with Rule 7-
201 through Rule 7-210 of the Maryland Rules, with a photocopy provided to this office
concurrent with filing in Circuit Court. Please note that all Petitions for Judicial Review filed
from this decision should be noted under the same civil action number. If no such petition is
filed within 30 days from the date of the enclosed Order, the subject file will be closed.

Very truly yours,

“ | M\Tf\&l}w& %\ K

Theresa R. Shelton
Administrator

TRS/klc
Enclosure

Duplicate Cover letter » ‘ '

c Ronald and Sandra Hlopak
Joseph Larson
William J. Wiseman, 111, Zoning Commissioner
Timothy Kotroco, Director/PDM
Amold F. “Pat” Keller, I, Director/Planning
John E. Beverungen, County Attorney
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MEMORANDUM OF PEAOPLE’S COUNSEL FOR BALTIMORE COUNTY

Evolution of the case; People’s Counsel’s position
While this case presents itself as a petition for special exception for the sale of
used motor vehicles in a Business Roadside (B.R.) Zone, our focus and concern has been
the “tattoo parlor operation which is an unconfirmed nonconforming use,” as described
on petitioners’ August 11, 2008 site plan. The planning director’s correspondence dated
September 30, 2008 reinforced our concern. Planning Director Keller wrote,

“The Office of Planning has some concerns about the legitimacy of the existing
and proposed uses. Furthermore, the legal status of the tattoo parlor may need
confirmation by special hearing and the limits of the boat/used car storage appear to
overlap the associated uses of the tattoo parlor.”

The Zoning Commissioner coﬁducted a hearing and issued his opinion on October 14,
2009, approving the special exception, subject to conditions pertinent to signage
(prohibiting ' flashing lights, banners, balloons, or other similar advertising) and
| operafions (prohibiting mechanical repairs or automotive body or fender repair work).
So far as the opinion showed, neither the petitioners nor the Commissioner paid
any attention to the problem of the tattoo parlor. Bill 29-98 is attached. It addressed tattoo
parlor and other uses. It permits tattoo parlors in Manufacturing-Heavy (M.H.) Zones,
subject to several conditions. Under Section 7, it was effective on March 20, 1998. It is
codified in attached BCZR §§ 4B-101 and 4B-102, reflecting an amendment by Bill 46-
06 which does not affect the present case. The main thing is that the law does not permit

a tattoo parlor in any of the business zones.



In light of the unresolved issues relating to the tattoo parlor, an appeal appeared to
be a necessity. There was, first of all, the question of whether the tattoo parlor was a legal
| nonconforming use under BCZR §§ 101 and 104.1. We could find no documentation to
support the existence of the use prior to the enactment and effectiveness of Bill 29-98.
The petitioners’ representative, then Joseph Larson, did not produce any documentation
or other evidence. Furthermore, if the use were legitimately a nonconforming use, there
was a question as to whether the proposed change of use to a used car facility would
affect the tattoo parlor use.

To put this in perspective, if the tattoo parlor is not a legal nonconforming use, but
rather is noncompliant, there comes into play the legislative prohibition of Code § 32-4-
114(c), which states, |

“(c) County prohibited from processing if violations exist. The county may not
process plans or permits for a proposed development if the applicant owns or has an
interest in property located in the county upon which there exists, at the time of thé
application or during the processing of the application, a violation of the zoning or
development regulations of the county.”

On the other hand, if the tattoo parlor is otherwise legally nonconforming, the question
arises as to whether, under BCZR § 104.1, the used car sales operation would be a
“change” which terminates the nonconforming use.

We submitted a letter on May 13, 2009 to express our concerns. We also
communicated with petitioners’ recently entered counsel, Michael Tanczyn that there
should be some revision to the site plan to reflect the applicable vehicle display setbacks
under BCZR § 238. Mr. Larson did in fact “redline” the site plan to address this concern.

On May 14, 2009, the CBA conducted a full and fair hearing. Based on the
evidence"presented at the hearing and the revised site plan, we are willing to modify the
position taken in our correspondence. We are still not convinced that petitioners have
proved the existence of the nonconforming use. We are satisfied, however, that the used
car use does not materially affect the tattoo parlor use and that a use division line can be
drawn to differentiate the uses. The proposal to fence the boundary of the used car area
reinforces the reasonableness of this division. Based on the evidence, the proposed used
car sales use, if considered on its own, appears to satisfy the special exception standards

2



of BCZR § 502.1, subject to the vehicle display setbacks shown on the revised plan. and
the conditions enumerated by the Zoning Commissioner with respect to signage
(prohibiting flashing lights, banners, balloons) ‘and operations (prohibiﬁng mechanical
repairs and body and fender repair work).. |

The issue remains as to the legitimacy of the tattéo p‘ariof ﬁse and the applicability
of Code § 32-4-114(c). To repeat, for reasons to be explained, we are still not satisfied
that petitioner has proved the existence of a nonconforming use. Nevertheless, we would
not object to the Board providing petitioners one more opportunity to file a petition for
special hearing under BCZR § 500.7 to try to obtain such approval. ,

Specifically, we would not object to the Board granting the special exception for‘
the used car sales, subject to the following related condition: that the tattoo parlor use
shall terminéte by July 1, 2010 unless the petitioners file a petition for special hearing to
determine the existence of a nonconforming use and obtain a final order of its approval
from the Zoning Commissioner, or, if necessary, the County Board of Appeals prior to
| July 1, 2010.

| Nonconforming use law; its purpose; burden of proof
Definition

The CBA has had a number of cases on nonconforming uses. Nevertheless, it is

worthwhile to repeat the basics. BCZR § 101 defines a nonconforming use as,

“A legal use that does not conform to a use regulation for the zone in which it is
located or to a special regulation applicable to such a use. A specifically named use
described by the adjective “’nonconforming’ is a nonconforming use.”

Here, before enactment of Bill 29-98, the zoning regulations did not specifically address
tattoo parlors. Therefore, in the absence of enumeration as permitted uses, it was unclear
| ‘whether they were legal in any zone. Kowalski v. Lamar 25 Md. App. 493 (1975);
People’s Counsel v. Surina 400 Md. 662 (2007). It appears, however, that Bill 29-98,

Section 7, as a matter of fairness, treated tattoo parlors in operation before its effective

date as nonconforming uses. The effective date, once again, was March 20, 1998.



Legislative Purpose
Nonconforming uses aré problematié. Therefore, the law is structured with the
goal in mind that they should disappear over time. Correlatively, as explained below; the
burden is on a property owner to prove the existence of a nonconforming use.
Judge Rita Davidson delivered an excellent outline of nonconforming use law in
Prince George’s Countv‘v. Gardner 293 Md. 259, 267-68 (1982). She wrote,

“This Court has repeatedly recognized that one of the fundamental problems of
zoning is the inability to eliminate incompatible nonconforming land uses. In Grant v.
Mayor and City Council of Baltimore, 212 Md. 301, 307, 129 A.2d 363, 365 (1957), this
Court said: :

"Nonconforming uses have been a problem since the inception of
zoning. Originally they were not regarded as serious handicaps to its
effective operation; it was felt they would be few and likely to be
eliminated by the passage of time and restrictions on their expansion. For
these reasons and because it was thought that to require immediate
cessation would be harsh and unreasonable, a deprivation of rights in
property out of proportion to the public benefits to be obtained and, so,
unconstitutional, and finally a red flag to property owners at a time when
strong opposition might have jeopardized the chance of any zoning, most,
if not all, zoning ordinances provided that lawful uses existing on the
effective date of the law could continue although such uses could not
thereafter be begun. Nevertheless, the earnest aim and ultimate purpose of
zoning was and is to reduce nonconformance to conformance as speedily
as possible with due regard to the legitimate interests of all concerned, and
the ordinances forbid or limit expansion of nonconforming uses and forfeit
the right to them upon abandonment of the use or the destruction of the
improvements housing the use."

Thus, this Court has recognized that the problem inherent in accommodating existing
vested rights in incompatible land uses with the future planned development of a
community is ordinarily resolved, under local ordinances, by permitting existing uses to
continue as nonconforming uses subject to various limitations upon the right to change,
expand, alter, repair, restore, or recommence after abandonment. Moreover, this Court
has further recognized that the purpose of such restrictions is to achieve the ultimate
elimination of nonconforming uses through economic attrition and physical obsolescence.
The Arundel Corp. v. Board of Zoning Appeals of Howard County, 255 Md. 78, 83-4, 257
A.2d 142, 146 (1969); Stieff v. Collins, 237 Md. 601, 604, 207 A.2d 489, 491 (1965);
Colati v. Jirout, 186 Md. 652, 655, 657, 47 A.2d 613, 614-15 (1946), Beyer v. Mayor of
Baltimore, 182 Md. 444, 446, 34 A.2d 765, 766 (1943); See Kastendike v. Baltimore
Ass'n for Retarded Children, Inc., 267 Md. 389, 397, 297 A.2d 745, 749-50 (1972).




Here, BCZR § 104.1 implements this approach,

BCZR 104.1: “A nonconforming use (as defined in Section 101) may continue except as

otherwise specifically provided in these regulations, provided that upon any change from

such nonconforming use.to any other use whatsoever, or any abandonment or

discontinuance of such nonconforming use for a period of one year or more, the right to

continue or resume such nonconforming use shall terminate.”

~ Burden of proof

During the hearing, thére was broached the key issue of burden of proof.
Consistent with ‘the legislative purpose to restrict nonconforming uses, the burden of
proof is on the property owner to prove at the outset that the use in question exists legally
prior to the enactment of a zoning law to which it does not conform.

Long ago, the Court of Appeals held that the property owner “... had the burden of
proving that the nonconforming use which he asserted existed [on the effective date of

the law].” Lapidus v. Mayor & City Council 222 Md. 260, 262 (1960). In affirming

denial of the four-family housing use, the Court found the supportive evidence “scanty.”

Citing Lapidus,, the Court wrote in Vogl v. City of Baltimore 228 Md. 283, 288 (1962)

“There can be little doubt that each claimant must assume the burden of
establishing the existence of a non-conforming use at the time of the passage of the

~ prohibiting zoning ordinance.”
Subsequently, the Court considered a skeet, trap shooting, and rifle practice
~ facility in Parkton, Baltimore County. Chief Judge Hammond delivered the opinion in

Calhoun v. County Board of Appeals 262 Md. 265 (1971). Finding the evidence

insufficient to support the alleged existence of a nonconforming use, he underlined,

“The burden of proving a non-conforming use is on the claimant of the use.
According to Metzenbaum, Law of Zoning, 2d Ed.) 1233, the proposition is both
axiomatic and court-sustained.” 262 Md. at 267.
Judge Hammond emphasized,

“An important way to meet the burden is to show that the existence of the use was
known to the neighbors at the critical time.” Ibid.

Remarkably, the Court of Special Appeals»(CSA)'cited Calhoun and Lapidus to
the same effect in County Commissioners of Carroll County v. Uhler 78 Md. App. 140,




145 (1989). Again, in affirming the denial of nonconforming use certification for a
junkyard, Judge Robert Bell (now Chief Judge of the Court of Appeals) wrote,

“The party aéserting the existence of a nonconforming use has the burden

of proving it.” ‘

. More recently, Chief Judge Bell, on the Court of Appeals, summarized the law in
Trip Associates v. Mayor & City Council 392 Md. 563, 573 (2006). He wrote,

“A valid and lawful nonconforming use is established if a property owner can
demonstrate that before, and at the time of, the adoption of a new zoning ordinance, the
property was being used in a then-lawful manner for a use that, by later legislation,
became non-permitted. See, e.g., Chayt v. Board of Zoning Appeals of Baltimore City.
177 Md. 426, 434, 9 A.2d 747, 750 (1939) (concluding that, to be a nonconforming use,
an existing business use must have been known in the neighborhood as being employed
for that given purpose); Lapidus v. Mayor and City Council of Baltimore, 222 Md. 260,
262, 159 A.2d 640, 641 (1960) (noting that an applicant claiming that a nonconforming
use had been established before the effective date of the city zoning ordinance needed to
prove that the use asserted existed prior to the date of the ordinance); Vogl v. City of -
Baltimore, 228 Md. 283, 288, 179 A.2d 693, 696 (1962) (holding that the party claiming
the existence of a nonconforming use has the burden of establishing the existence of the
use at the time of the passage of the prohibiting zoning ordinance). See also Lone v.
Montgomery County, 85 Md.App. 477. 496, 584 A.2d 142, 151 (1991).”

*To assist the CBA, we attach copies of Lapidus, Vogl, Calhoun Uhler, and Trip

(excerpt), with check marks next to the relevant discussions of burden of proof.
Petitioners have not met the affirmative burden to prove the existence
of a legal nonconforming use
The “unconfirmed” noiniconforming tattoo parlor use was apparent to Joseph
Larson, the Petitioners’ consultant. He identified it on the August 11, 2008 site plan.
Planning Director Keller expressed concern about it in his September 30, 2008
correspondence and recommended that a petition for special hearing be filed to examine
the issue. .
Despite this background, petitioners chose to move forward before the Zoning
Commissioner without regard to this problem. The Commissioner just ignored it. Our
office’s appéal followed. While the CBA hearing is de novo, the evidence produced by

petitioners was scanty at best.



* ®
Petitioners produced for the first time at the May 14, 2009 hearing a printed
“Permits & Development Management — Livability System” form describing “Case No.
99-7993,” involving a “Tattoo Parlor Not Operating Under Proper Zones” with a “Date
rev” date of «1 1729/99,” a “Date Inspec” of “12/30/99, and a “Close” date of “12/30/99.”
Pet. Exh. 7. As shown by a fax reference and testified by Joseph Larson, one of Mr.
Larson’s staff obtained the form in November, 2008. So far as Mr. Larson knew, there
were no additional documents available. Petitioners did not produce any witness from the
department to explain the meaning of the form or what happened. Petitioners did not
produce any other witness with knowledge of what occurred in 1999.
With all due respect, the form is not affirmative evidence or proof of a legal
nonconforming use. A matter could be closed for many reasons. A -complainant may
have backed off or withdrawn a complaint. The inspector or his supervisor may have
~been indifferent to the case or considered it low. priority. Perhaps the tattoo parlor was
closed at the time, or in the process of closing down. There was probably at one time a
file with a citation and additional documentation, which perhaps might have shed further
light on the subject. Petitioners did not produce any correspondence or documentation

from their own records. Furthermore, while Mrs. Hlopak stated .that she and her husband
had lost many records for various reasons over the years, she did not offer any further
information on the 1999 violation case. |

The bottom line, in any event, is that the PDM closure of a violation file is not
affirmative evidence of the existence of a nonconforming use. Unfortunately, petitioners
did not in 1999 take advantage of the special hearing procedure under BCZR § 500.7 to
obtain a legal determination. Perhaps it didn’t occur to them that it was important.
Perhaps they did not have the proof.

Remarkably, while petitibners produced form letters and petitions from various
citizens to support their proposal, nobody .from the area appeared to give specific
testimony about the history of the tattoo parlor. | |

Mrs. Hlopak was the only witness who provided any history. She had no records.
She could not remember the éxact date when the tattoo parlor opened. She said she

thought it opened in 1997 or 1998, but she was obviously guessing. If it opened after
; *
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March 20, 1998, it clearly would not qualify as a nonconforming use. On this testimony
alone, there cannot be a determination that a nonconforming use existed. It is not enough
to say that the use might have existed before the passage of the law, but that it might not
have begun until after passage of the law, here up to nine months after. The proof has to
be convincing and not speculative.

Furthermore, while Mrs. Hlopak indicated that the tattoo parlor has continued in
existence under several operators, she was unable to document its existence. Again, the
evidence is scanty.

Petitioners had ample time to assemble whatever evidence might be available fo
prove the existence of the nonconforming use. The evidence adduced is unconvincing.

Proposed disposition and conclusion

While petitioners had plenty of time to prepare for proof of the nonconforming
use, the evidence at the hearing also reflected that petitioners had difficult problems in
dealing with the property. Notably, there was the cleanup of the previous tenant’s
boatyard, which was left in serious disrepair. We also are cognizant that petitioners did
not hire an attorney until shortly befofe the CBA hearing. Ordinarily, this would not
excuse the lack of proof, especially since the nonconforming use issue loomed from the
inception of the case.

Nevertheless, as we have no real objection to the used car special exception, we
would not object if the CBA decided to show mercy and provide the petitioners another
opportunity, if possible, to assemble and demonstrate the proof of a nonconforming use
in a special hearing proceeding before the Zoning Commissioner.

There should, however, be a reasonable deadline to file and obtain such approval.
Otherwise, petitioners would have no incéntive to take action. For this reason, as stated at
- the beginning of the memorandum we would not object to a condition that the tattoo
parlor use terminate by July 1, 2010, a little over a ye;ar from now, unless by that time
petitioners file a petition for speéiai hearing and also succeed in securing a final order
from the Zoning Commissioner or, if necessary, the County Board of Appeals approving

the tattoo parlor as a nonconforming use.
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People’s Counsel for Baltimore County
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Jefferson Building, Room 204
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ié’__ (%iay of June, 2009, a copy of the foregoing
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| 606 Baltimore Avenue, Ste. 106, Towson, MD 21204, Attorney for Petitioner(s).
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ARTICLE 4B

ADULT ENTERTAINMENT BUSINESSES, MASSAGE
ESTABLISHMENTS AND TATTOO OR BODY PIERCING

ESTABLISHMENTS
§ 4B-101. Definitions. ' massage establishmehts and
§ 4B-102. Location of adult tattoo or body-piercing

entertainment businesses, establ{shments.

[Bill No. 29-1998! |

§ 4B-101. Definitions.

A. As used in this article, the following terms have the meanings indicated:

ADULT ENTERTAINMENT BUSINESS — An adult store or an adult movie theater.
ADULT MOVIE THEATER —

(1) A business establishment open to the public, or to members, that maintains display
devices for viewing on the premises files, videos or other viewable material, if a
-substantial portion of the stock or trade is characterized by an emphasis on matters
depicting, describing or relating to sexual activities.

(2) "Adult movie theater” does not include a mouon-plcture theater which has seating
for at least 50 persons per screen.

ADULT STORE —

(1) A business establishment open to the public, or to members, that offers for sale or
rental any printed, recorded, photographed, filmed or otherwise viewable material,
or any sexually oriented paraphernalia or aid, if a substantial portion of the stock
or trade is characterized by an emphasm on matters depicting, describing or
relating to sexual actwmes

(2) The term does not include a motion-picture theater which has séating for at least
50 persons per screen.

Editor's Note: Section 4 of Bill No. 29-1998 provided that "... except as provided in Section 3 of this Act, this Act does
not apply to an adult entertainment business lawfully established prior to the effectivé date of this Act. An adult
entertainment business may continue to operate until one year from the effective date of this Act. On or after that
date, all adult entertainment businesses shall conform to the requirements of this Act.”

Section 6 of Bill No. 29-1998, as aniended by Biil No. 46-2006, stated as follows: This Act does not apply to a massage
establishment or tattoo or body-piercing establishment in existence in a business or commercial zone for at least 12
months prior to the effective date of this Act except if a massage establishment or tattoo or body-piercing
establishment relocates, other than a tattoo establishment that relocates within a BM-CCC District that is less than
500 feet removed from its earlier location. This section is not intended to waive any other provision or requirement of
state or county law in effect prior to the effective date of this Act. ’
Except for Section 3 of the Act, which amended the Baltimore County Code, Bill No. 29-1998 took effect 3-20-1998.
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§ 4B-101 BALTIMORE COUNTY ZONING REGULATIONS § 4B-101

- DISPLAY DEVICE — . An electronically or mechanically controlled still or
“motion-picture machine, film projector, videotape player or other image-producing device
that may be activated directly or 1nd1rectly by viewers or at the request of viewers for
which a fee is charged.

MASSAGE — Any method of treating the external parts of the human body, for
compensation, by touching, rubbing, stroking, kneading, tapping or vibrating with the
hand, arm, foot or other body part provided by a massage technician.

MASSAGE ESTABLISHMENT —

(1)  Any establishment where a massage technician adrrumsters a massage to another
person for compensation.

(2) ~ "Massage establishment" does not include a hospital, nursing home, medical clinic

or other establishment where massages are administered by individuals identified
under § 24-442 of the Baltimore County Code, 1988 Edition, as revised.

MASSAGE TECHNICIAN —
(1) An individual who administers a massage to another individual for compensation.

(2) "Massage technician” does not include a medical practitioner as defined by Section
101 of these regulations. [Bill No. 9-1999]

SEXUAL ACTIVITIES — Includes nudity or partial nudity, as defined in Section lOl;
and sexual conduct, sexual excitement or sadomasochistic abuse, as defined in Article 27,
§ 416A, of the Annotated Code of Maryland.

SKIN-PENETRATING BODY ADORNMENT PROCEDURE —

1 A process that involves piercing or entering the skin or the mucous membrane of
an individual for the purpose of inserting plumented patterns, jewelry or other
forms of body decoration.

(2)  "Skin-penetrating body adornment  procedure” includes. tattooing and
body- pxercmo

3 Skm -penetrating body adornment procedure” does not include piercirig of an ear
using a properly disinfected ear piercing gun and single use studs or clutches.

SUBSTANTIAL PORTION —

(1) At least 20% of the stock in the establishment or on display consists of matters or
houses devices depicting, describing or relating 10 sexual activities; or

(2) At least 20% of the usable floor area is used for the display or storage of matters
or devices depicting, describing or relating to sexual activities.

TATTOO OR BODY PIERCING ESTABLISHMENT -— Any establishment  where a
skin-penetrating adornment procedure is performed.

48:2 AW . 2 o 12-01- 261)8



ADULT ENTERTAINMENT BUSINESSES, MASSAGE ‘
§ 4B-102 ESTABLISHMENTS AND TATTOO OR BODY PIERCING § 4B-102
ESTABLISHMENTS

§ 4B-102. Location of adult entertainment businesses, massage establishments and
tattoo or body-piercing establishments. 2

A. Subject to the requirements of this article, an adult entertainment business, a massage
establishment or a tattoo or body-piercing establishment is permitted in an M.H. Zone.

B. Proximity to other uses.

(1)  An adult entertainment business, a massage establishment, or a tattoo or
body-piercing establishment may not be located within 1,000 feet of:

{a) A house of worship.

{b) A public or private school.

(c) A public park or public recreational facility.
(d) A public library.

(e) A child-care home, child care institution or family day care home licensed or
registered under Maryland law. :

(f)y A lot zoned residentiaily or devoted primarily to residential use.

(2) An adult entertainment business, a massage establishment or a tattoo or
body-piercing establishment may not be located within 2,500 feet of another adult
entertainment business, a massage establishment or a tattoo or body-piercing

~ establishment.

C. In determining compliance with the siting requirements in Subsection B of this section,
measurements shall be made in a straight line, without regard to intervening objects,
from the closest point of the structure containing the adult entertainment business,
massage establishment or tattoo or body-piercing establishment to the nearest property
line of the lot or use listed in Subsection B of this section.

2. Editor's Note: For licensing requirements, see Article 21, Title 2 of the Baltimere County Code, 2003, as revised.

4B:3 P‘W 5 12 - 01 - 2008
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COUNTY COUNCIL OF BALTIMORE COUNTY, MARYLAND
Legislative Session 1998, Legislative Day No. 4

Bill No. 29-98

Councilmember Moxley. Kamenetz. Mclntire, Riley. Gardina, Bartenfelder and DePazzo
By Request of County Executive

By the County Council, February 17. 1998

ABILL
ENTITLED

AN ACT concerning

Adult Entertainment Businesses, Massage Establishments,
and Tattoo-or Boedy.-Piercing Establishments

"For the purpose of amending the Zoning Regulations in order to:regulate the:-location:of adult
entertainment businesses, massage establishments, and tattoo:or body -piercing
-eStablishments; requiring adult entertainment businesses to obtain a license; requiring
adult entertainment businesses to have a certain interior arrangement; establishing terms
and rénéwal of the license and grounds for suspension or revocation of the license;
prohibiting the transfer of a license; requiring the Director to conduct certain inspections;
establishing certain criminal and civil penalties; establishing certain appeals; providing
for certain application requirements; stating certain findings; defining certain terms;

providing for the application of this Act; providing for the effective date of this Act; and

EXPLANATION:  CAPITALS INDICATE MATTER ADDED TO EXISTING LAW
‘ [Brackets] indicate matter stricken from existing law.
Strike-out indicates matter stricken from bill.
Underlining INDICATES AMENDMENTS TO BILL.
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generally relating to adult entertainment businesses, massage establishments, and tattoo
or body piercing establishments.

"BY repealing and reenacting, with amendments,

- Section 101, definition of “Striptease Business”
Baltimore County Zoning Regulations, as amended

- BY adding
Sections 4B-101 and 4B-102
Article 4B - M.H. Zones ,
Baltimore County Zoning Regulations, as amended
- By adding

Sections 24-470 to 24-483

Article X1I, Adult Entertainment Businesses

Title 24. Permits and Licenses and Business Regulation

Baltimore County Code, 1988

WHEREAS, in April of 1997, the Baltimore County Council requested the advice of the
Pla,miing' Board on the issue of the regulation of adult video and book stores in Baltimore
County; and

WHEREAS, the Office of Planning has issued a staff report indicating and the Council
believes that there is a demonstrated need for immediate legislative action on this regulatory
iséﬁe; and

WHEREAS, the Baltimore County Council finds that; in order to protect the health,
safety and welfare of the county’s citizens, it is necessary to allow suitable locations for certain

adult entertainment businesses, massage establishments, and tattoo or body piercing

establishments while limiting their adverse secondary effects on the community; and

A 5
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WHEREAS, the County Council finds that adult entertainment businesses, massage
establishments and tattoo or body piercing establishments frequently are used for unlawful sexual
activities, xﬁay facilitate the transmission of ;ﬁseases, contribute generally to crime, deérease
property values, and adversely impact the quality of life in their surrounding areas; and

WHEREAS, many land use studies have documented the adverse secondary effects of
certain adult entertainment businesses, massage establishments, and tattoo or body piercing
establishﬁents; and |

"WHEREAS; in orderto lessen: and control-these feffebts and to lirn*it‘«expo;sure- of these
blisingsses to children; it is necessary to place-certain restrictions on the location and
arrangement-of adult entertainment businésses, massage establishments, and tattoo or body
piercing-establishments, now therefore

SECTION 1. BE IT ENACTED BY THE COUNTY COUNCIL OF BALTIMORE |
COUNTY, MARYLAND, that Section 101 - Definitions, the definition of "Striptease Business"
of the Baltimore County Zoning Regulations, as amended, be and they are hereby repealed and
reenacted to read as follows:

Section 101 - Definitions.

Striptease Business: A commercial establishment where persons appear in a state of total
or partial nudity in person [or on film, slides or videotapes. For the purposes of this definition,
the term "film" shall not include motion pictures rated by the Motion Picture Association of
America]. Such establishment shall, for example, include, but not be 1irnit¢d to, a restaurant,
nightclub, dance club|, peep show] or social hall if such entertainment is proVided as an

accessory or principal use. A striptease business, including the building or portion thereof that

R A
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contains or advertises the business, must be located at least 1000 feet from a dwelling, church,

- park, child care center or school existing on the effective date of this legislation and be arranged

SO that-the interior is not visible from the outside. A striptease business may not operate between
2:00 A.M. and 6:00 A M.

For the purpose of this definition, an establishment which is duly licensed by the Board
of Liquor Commissioners for Baltimore County and which features striptease dancing, nudity, or
partial nudity as an accessory use shall not be considered a striptease establishment, except that it
shall satisfy the setback limitation established hereinabove for a striptease business.

The 1,000 foot distance requirement shall be considered an area requirement and, in
addition to the authofity and limitations set forth in Section 307.1 of these regulations, a variance
may be granted if strict compliance with said setback would result in severe economic
circumstances which are NOT the result of actions by the Petitioner.

SECTION 2. AND BE IT FURTHER ENACTED, that Article 4B, Sections 4B-101
through 4B-102, inclusive, be and they are hereby added to the Baltimore County Zoning
regulations, as amended, to read as follows:

ARTICLE 4B - M. H. ZONES
SECTION 4B-101. DEFINITIONS

(A) AS USED IN THIS ARTICLE, THE F OLLCWING TERMS HAVE THE
MEANINGS INDICATED.

(B) | ADULT ENTERTAINMENT BUSINESS MEANS AN ADULT STORE OR AN

ADULT-MOVIE THEATER.

4 | A@Q' 7
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(C) (1) ADULT STORE MEANS A BUSINESS ESTABLISHMENT OPEN TO
THE PUBLIC, OR TO MEMBERS, THAT OFFERS FOR SALE OR RENTAL ANY
PRINTED, RECORDED, PHOTOGRAPHED, FILMED OR OTHERWISE VIEWABLE
MATERIAL, OR ANY SEXUALLY ORIENTED PARAPHERNALIA OR AID, IF A
SUBSTANTIAL PORTION OF THE STOCK OR TRADE IS CHARACTERIZED BY AN
EMPHASIS ON MATTERS DEPICTING, DESCRIBING OR RELATING TO SEXUAL
ACTIVITIES.

(2) THE TERM DOES NOT INCLUDE A MOTION PICTURE THEATER

WHICH HAS SEATING FOR AT LEAST 50 PERSONS PER SCREEN. |

@ () ADULT MOVIE THEATER MEANS A BUSINESS ESTABLISHMENT
OPEN TO THE PUBLIC, OR TO MEMBERS,; THAT MAINTAINS DISPLAY DEVICES FOR
VIEWING ON THE PREMISES FILES, VIDEOS OR OTHER VIEWABLE MATERIAL.

(2) ADULT MOVIE THEATER DOES NOT INCLUDE A MOTION

PICTURE THEATER WHICH HAS SEATING FOR AT LEAST 50 PERSONS PER SCREEN.

(E) DISPLAY DEVICE MEANS AN ELECTRONICALLY OR MECHANICALLY
CONTROLLED STILL OR MOTION PICTURE MACHINE, FILM PROJECTOR,
VIDEOTAPE PLAYER, OR OTHER IMAGE-PRODUCING DEVICE THAT MAY BE
ACTIVATED DIRECTLY OR INDIRECTLY BY VIEWERS OR AT THE REQUEST OF
VIEWERS FOR WHICH A FEE IS CHARGED.

(F).  MASSAGE MEANS ANY METHOD OF TREATING THE EXTERNAL

PARTS OF THE HUMAN BODY, FOR COMPENSATION, BY TOUCHING, RUBBING,.

. A8
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STROKING, KNEADING, TAPPING OR VIBRATING WITH THE HAND, ARM, FOOT OR
OTHER BODY PART PROVIDED BY A MASSAGE TECHNICIAN.

(G) (1) MASSAGE ESTABLISHMENT MEANS ANY ESTABLISHMENT
WHERE A MASSAGE TECHNICIAN ADMINISTERS A MASSAGE TO ANOTHER
PERSON FOR COMPENSATION. |

(2)  MASSAGE ESTABLISHMENT DOES NOT INCLUDE A HOSPITAL,
NURSING HOME, MEDICAL CLINIC OR OTHER ESTABLISHMENT WHERE
MASSAGES ARE ADMINISTERED BY INDIVIDUALS IDENTIFIED UNDER §24-442 OF
THE BALTIMORE COUNTY CODE. \

(H) (1) MASSAGE TECHNICIAN MEANS AN INDIVIDUAL WHO
ADMINISTERS A MASSAGE TO ANOTHER INDIVIDUAL FOR COMPENSATION.

(2)  MASSAGE TECHNICIAN DOES NOT INCLUDE:
() A CERTIFIED MASSAGE THERAPIST AS DEFINED BY

§3-5A—01 OF THE HEALTH OCCUPATIONS ARTICLE OF THE ANNOTATED CODE

. OF MARYLAND; OR

(II)) ~ AMEDICAL PRACTITIONER AS DEFINED BY §101 OF

THESE REGULATIONS.

4)) SEXUAL ACTIVITIES INC-LUDES NUDITY OR PARTIAL NUDITY,. AS
DEFINED IN §101, AND SEXUAL CONDUCT, SEXUAL EXCITEMENT OR
SADOMASOCHISTIC ABUSE, AS DEFINED IN ARTICLE 27, §416A OF THE

ANNOTATED CODE OF MARYLAND.

Oop. A



(J) (1)  SKINPENETRATING BODY ADORNMENT PROCEDURE MEANS
A PROCESS THAT INVOLVES PIERCING OR ENTERING THE SKIN OR THE MUCOUS
MEMBRANE OF AN INDIVIDUAL FOR THE PURPOSE OF INSERTING PIGMENTED
PATTERNS, JEWELRY, OR OTHER FORMS OF BODY DECORATION.

) SKIN PENETRATING BODY ADORNMENT PROCEDURE
INGLUDES TATTOOING AND BODY PIERCING.

(3)  SKIN PENETRATING BODY ADORNMENT PROCEDURE DOES
NOTINCLUDE PIERCING OF AN EAR USING A PROPERLY DISINFECTED EAR
PIERECING'GUN AND SINGLE USE STUbs OR CLUTCHES. |

(K) SUBSTANTIAL PORTION MEANS:

(1) AT LEAST 20% OF THE STOCK IN THE ESTABLISHMENT OR ON |

DISPLAY CONSISTS OF MATTERS OR HOUSES DEVICES DEPICTING, DESCRJBIING,

OR RELATING TO SEXUAL ACTIVITIES; OR

(2) AT LEAST 20% OF THE USABLE FLOOR AREA IS USED FOR THE
DISPLAY OR STORAGE OF MATTERS OR DEVICES DEPICTING, DESCRIBING, OR
RELATING TO SEXUAL ACTIVITIES. |
(L) TATTOO OR BODY PIERCING ESTABLISHMENT MEANS ANY
ESTABLISHMENT WHERE A SKIN PENETRATING ADORNMENT PROCEDURE IS
PEREORMED.

Sf., ION:#4B=102. LOCATION OF ADULT ENTERTAINMENT-BUSINESSES,

MASSAGE ESTABLISHMENTS, AND TATTOO OR BODY PIERCING
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(A)- SUBJECT TO THE REQUIREMENTS.OF THIS ARTICLE, AN ADULT

. ENTERTAINMENT BUSINESS, A MASSAGE ESTABLISHMENT, OR A TATTOO OR

BODY-PIERCING ESTABLISHMENT IS PERMITTED IN A M.H. ZONE.

B) O AN ADULT ENTERTAINMENT BUSINESS, A MASSAGE

- ESTABLISHMENT, OR A TATTOO OR-BODY PIERCING ESTABLISHMENT MAY NOT

BE LOCATED WITHIN 1,000 FEET OF:

()  AHOUSE OF WORSHIP;

(n) A PUBLIC OR PRIVATE SCHOOL;

(m) " APUBLIC PARK OR PUBLIC RECREATIONAL FACILITY;

(xif) A PUBLIC LIBRARY; |

| ~ (V) A CHILD CARE HOME, CHILD CARE INéTITUTION, OR

FAMILY DAY CARE HOME LICENSED OR REGISTERED UNDER MARYLAND LAW;
OR

(Vl) A LOT ZONED RESIDENTIALLY OR DEVOTED PRIMARILY
TO RESIDENTIAL USE.

(2) AN ADULT ENTERTAINMENT BUSINESS,'A MASSAGE

ESTABLISHMENT, OR A TATTOO OR BODY PIERCING ESTABLISHMENT MAY NOT
BE-LOCATED WITHIN 2,500 FEET OF ANOTHER ADULT ENTERTAINMENT

BUSINESS, A MASSAGE ESTABLISHMENT, OR A TATTOO OR BODY PIERCING

ESTABLISHMENT.

(C) IN DETERMINING COMPLIANCE WITH THE SITING REQUIREMENTS IN

SUBSECTION (B) OF THIS SECTION, MEASUREMENTS SHALL BE MADE IN A



STRAIGHT LINE, WITHOUT REGARD TO INTERVENING OBJECTS, FROM THE

CLOSEST POINT OF THE STRUCTURE CONTAINING THE ADULT ENTERTAINMENT

BUSINESS, MASSAGE ESTABLISHMENT, OR TATTOO OR BODY PIERCING
ESTABLISHMENT TO THE NEAREST PROPERTY LINE OF THE LOT OR USE LISTED

IN SUBSECTION (B) OF THIS SECTION.

SECTION.ZS. AND BE IT FURTHER ENACTED, that Sections 24-470 through 24-483,
Ax:ticle XII. Adult Entertainment Business, be added to Title 24, "Permits and Licenses and
Business Regulation ," Baltimore County Code, 1988, as amended to read as follows:

ARTICEEXIT - ADULT EN TERTAINMENT BUSIN-ES SES
SECTION 24-470.  DEFINITIONS |

(A)  INTHIS ARTICLE, THE FOLLOWING WORDS HAVE THE MEANINGS
INDICATED.

(B) ADULT ENTERTAINMENT BUSINESS MEANS AN ADULT STORE OR AN

ADULT MOVIE THEATER.

(Cy ADULT STORE MEANS A BUSINESS ESTABLISHMENT OPEN TO THE
PUBLIC, OR TO MEMBERS, THAT OFFERS FOR SALE OR RENTAL ANY PRINTED,
RECORDED, PHOTOGRAPHED, FILMED OR OTHERWISE VIEWABLE MATERIAL, OR
ANY PARAPHERNALIA, IF A SUBSTANTIAL PORTION OF THE STOCK OR TRADE IS
CHARACTERIZED BY AN EMPHASIS ON MATTERS DEPICTING, DESCRIBING OR

RELATING TO SEXUAL ACTIVITIES.
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(D) (1) ADULTMOVIE THEATER MEANS A BUSINESS ESTABLISHMENT
OPEN TO THE PUBLIC, OR TO MEMBERS, THAT MAINTAINS DISPLAY DEVICES FOR
VIEWING ON THE PREMISES FILMS, VIDEOS OR OTHER VIEWABLE MATERIAL.

(2) ADULT MOVIE THEATER DOES NOT INCLUDE A MOTION
PICTURE THEATER WHICH HAS SEATING FOR AT LEAST 50 PERSONS PER SCREEN.
(Ey DEPARTMENT MEANS THE DEPARTMENT OF PERMITS AND
DEVELOPMENT MANAGEMENT. |
(F) DIRECTOR MEANS THE DIRECTOR OF PERMITS AND DEVELOPMENT
MANAGEMENT OR THE DIRECTOR’S DESIGNEE. |
(G) DISPLAY DEVICE MEANS AN ELECTRONICALLY OR MECHANICALLY
CONTROLLED STILL OR MOTION PICTURE M‘ACH‘INE, FILM PROJECTOR,
VIDEOTAPE PLAYER, OR OTHER IMAGE-PRODUCING DEVICE THAT MAY BE
ACTIVATED DIRECTLY OR INDIRECTLY BY VIEWERS OR AT THE REQUEST OF
VIEWERS FOR WHICH A FEE IS CHARGED. |
(H) SEXUAL ACTIVITIES INCLUDES NUDITY OR PARTIAL NUDITY, AS
| DEFINED IN §101, AND SEXUAL CONDUCT, SEXUAL EXCITEMENT OR
SADOMASOCHISTIC ABUSE, AS DEFINED IN ARTICLE 27, §416A OF THE
ANNOTATED CODE OF MARYLAND. -
M SUBSTANTIAL PORTION MEANS:
(1) AT LEAST 20% OF THE STOCK IN THE ESTABLISHMENT OR ON
'DISPLAY CONSISTS OF MATTERS OR HOUSES DEVICES DEPICTING, DESCRIBING

OR RELATING TO SEXUAL ACTIVITIES; OR
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(2) AT LEAST 20% OF THE USABLE FLOOR AREA IS USED FOR THE

DISPLAY OR STORAGE OF MATTERS OR HOUSES DEVICES DEPICTING,

DESCRIBING, OR RELATING TO SEXUAL ACTIVITIES.

@) VIEWING BOOTH MEANS A SPACE OR AREA WITHIN AN ADULT
ENTERTAINMENT BUSINESS IN WHICH A DISPLAY DEVICE IS LOCATED FOR
PURPOSES OF VIEWING PICTURES, FILMS, VIDEOTAPES, OR OTHER IMAGES.
SECTION 25-471. RULES AND REGULATIONS.

THE DEPARTMENT MAY ADOPT REGULATIONS TO CARRY OUT THE

PROVISIONS OF THIS ARTICLE.

SEC. 24-472. LICENSE REQUIRED-- ADULT ENTERTAINMENT BUSINESSES.

| A PERSON MAY NOT OWN OR OPERATE AN ADULT ENTERTAINMENT
BUSINESS WITHOUT A VALID LICENSE ISSUED BY THE DEPARTMENT.
SECTION 24-473. INTERIOR ARRANGEMENT OF ADULT ENTERTAINMENT
BUSWESSES.

(A) PRINTED OR RECORDED MATERIAL FOR RENTAL OR SALE IN AN
ADULT ENTERTAINMENT BUSINESS SHALE BE ARRANGED SO THAT EMPLOYEES
CAN OBSERVE ALL SUCH MATERIAL.

(B)  VIEWING BOOTHS MAY NOT BE EQUIPPED WITH CURTAINS OR

DOORS THAT ALLOW A BOOTH’S INTERIOR TO BE COMPLETELY SCREENED

FROM THE VIEW OF EMPLOYEES.

Agp-
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()  MERCHANDISE OR MATERIAL DEPICTING, DESCRIBING, OR

RELATING TO SEXUAL ACTIVITY MAY NOT BE VISIBLE FROM OUTSIDE AN

ADULT ENTERTAINMENT BUSINESS.

SECTION 24-474.-- APPLICATION, FEE.

(A) EACH APPLICATION FOR AN ADULT ENTERTAINMENT BUSINESS
LICENSE SHALL BE ON THE FORM PROVIDED BY THE DEPARTMENT AND SHALL
CONTAIN:

(1) THE NAME AND ADDRESS OF THE APPLICANT;
(2)  IF THE APPLICANT IS AN INDIVIDUAL, THE APPLICANT'S
RESIDENCE ADDRESS FOR THE 3-YEAR PERIOD PRECEDING THE DATE OF
APPLICATION;
(3) IF THE APPLICANT IS A CORPORATION:
()  THE NAME AND BUSINESS RESIDENCE ADDRESSES OF
EACH OFFICER, DIRECTOR, AND STOCKHOLDER;
(I) THE NAME AND BUSINESS RESIDENCE ADDRESSES OF

EACH OFFICER, DIRECTOR AND STOCKHOLDER OF EACH CORPORATION

HOLDING 10% OR MORE OF THE STOCK. OF THE APPLICANT CORPORATION;

(Il THE RESIDENCE ADDRESS FOR THE THREE-YEAR
PERIOD IMMEDIATELY PRECEDING THE DATE OF APPLICATION OF EACH
OFFICER, DIRECTOR, AND STOCKHOLDER OF THE APPLICANT;
| (IV) THE RESIDENCE ADDRESS FOR THE THREE-YEAR -

PERIOD IMMEDIATELY PRECEDING THE DATE OF APPLICATION OF EACH
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OFFICER ;AND DIRECTOR OF EACH CORPORATION.HOLDING 10% OR MORE OF
THE STOCK OF THE APPLICANT CORPORATION;
| (V) - THE NAME AND BUSINESS AND RESIDENCE ADDRESSES
OF THE RESIDENT AGENT OF THE APPLICANT CORPORATION; AND
(V) A COPY OF THE DOCUMENTS ESTABLISHING THE
CORPORATION AND THE CORPORATION’S BYLAWS;
(4)  IF THE APPLICANT IS AN ASSOCIATION OR PARTNERSHIP:

()  THE NAME AND BUSINESS AND RESIDENCE ADDRESS
OF EACH PRINCIPAL OR PARTNER;

(1)  THE RESIDENCE ADDRESS FOR THE THREE-YEAR

PERIOD IMMEDIATELY PRECEDING THE DATE OF APPLICATION OF EACH

PRINCIPAL OR PARTNER;

(55 A COMPLETE SET OF FINGERPRINTS TAKEN BY THE COUNTY
POLICE DEPARTMENT OF EACH INDIVIDUAL LISTED IN PARAGRAPHS (2), (3)(1)
AND (II), AND (4) OF THIS SUBSECTION;

(6)  THE LOCATION AND MAILING ADDRESS OF THE PROPOSED
ESTABLISHMENT;

7 A DESCRIPTION OF THE FACILITIES AND DISPLAY DEVICES

AND VIEWING BOOTHS, IF APPLICABLE, TO BE OFFERED OR AVAILABLE ON THE

PREMISES;

8) THE HISTORY OF THE APPLICANT AND EACH OF ITS OFFICERS,

. DIRECTORS, PRINCIPALS, AND PARTNERS, IF APPLICABLE, IN THE OPERATION OF

§ - pople
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' WHETHER ANY PERMII‘{ LICENSE FOR THE APPLICANT wD EACH OF ITS

OFFICERS, DIRECTORS, PRINCIPALS, AND PARTNERS, IF APPLICABLE HAS BEEN
DENIED, SUSPENDED, OR REVOKED AND THE REASON FOR THE DENIAL,
SUSPENSION, OR REVOCATION; AND
| ) OTHER THAN MISDEMEANOR TRAFFIC VIOLATIONS OF THE
APPLICANT, THE CRIMINAL RECORD, IF ANY, INCLUDING:
\
)] | IF THE APPLICANT IS A CORPORATION, THE
APPLICANT‘S OFFICERS, DIRECTORS, AND PRINCIPALS; AND
(I)  IF THE APPLICANT IS A PARTNERSHIP OR ASSOCIATION,
THE APPLICANT'S PR_INCIPALS AND PARI'NERS; AND
(10) A NOTARIZED STATEMENT BY THE APPLICANT, OR IF THE
APPLICANT IS A CORPORATION, ASSOCIATION, OR PARTNERSHIP, BY AN
AUTHORIZED OFFICER, PRINCIPAL, OR PARTNER OF THE APPLICANT, ATTESTING
TO THE TRUTH OF THE INFORMATION PROVIDED IN THE APPLICATION; AND
(B) EACH APPLICATION SHALL BE ACCOMPANIED BY:
(1) AN APPLICATION FEE OF $200, WHICH IS NOT REFUNDABLE;
AND | |
(2) THE LICENSE FEE REQUIRED BY THIS ARTICLE.
(C) THE APPLICATION IS CONTINUING IN NATURE AND THE APPLICANT

SHALL FURNISH THE DIRECTOR WITH CHANGES IN INFORMATION AS THEY

- OCCUR.

14
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D O THE DEPARTMENT SHALL ACT ON THE LICENSE APPLICATION

. WITHIN 30 DAYS OF RECEIPT OF THE APPLICATION.

(2)  IF THE APPLICANT COMPLIES WITH THE REQUIREMENTS OF
THIS ARTICLE, THE APPLICATION SHALL BE APPROVED. |
(3)  IF THE DEPARTMENT FAILS TO ACT ON THE LICENSE
APPLICATION WITHIN 30 DAYS THE APPLICATION SHALL BE DEEMED TO BE
DENIED.
SECTION 24-475.  TERM AND RENEWAL OF LICENSE.
(A) UNLESS A LICENSE IS RENEWED FOR A 1-YEAR TERM AS PROVIDED
IN THIS SECTION, THE LICENSE EXPIRES ON THE FIRST ANNIVERSARY OF ITS
EFFECTIVE DATE. |
(B) AT LEAST | MONTH BEFORE A LICENSE EXPIRES, THE DEPARTMENT
SHALL MAIL TO THE LICENSEE, AT THE LAST KNOWN ADDRESS OF THE
LICENSEE:
(1). A RENEWAL APPLICATION FORM; AND
(2)  ANOTICE THAT STATES:
()  THE DATE ON WHICH THE CURRENT LICENSE EXPIRES;
() THE DATE BY WHICH THE DEPARTMENT MUST RECEIVE
THE RENEWAL APPLICATION FOR THE RENEWAL TO BE ISSUED AND MAILED
BEFORE THE LICENSE EXPIRES; AND
() THE AMOUNT OF THE RENEWAL FEE,

App '
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(C) BEFORE A LICENSE EXPIRES, THE LICENSEE MAY RENEW IT FOR AN
ADDITIONAL 1-YEAR TERM, IF THE LICENSEE
(1) . 1S OTHERWISE ENTITLED TO BE LICENSED;
()  PAYS TO THE DEPARTMENT A RENEWAL FEE; AND
(3)  SUBMITS TO THE DEPARTMENT:
() A RENEWAL APPLICATION ON THE FORM THAT THE
DEPARTMENT REQUIRES; AND
(II)  SATISFACTORY EVIDENCE OF COMPLIANCE WITH THE
REQUIREMENTS OF THIS ARTICLE,
(D)  THE ANNUAL FEE FOR AN ADULT ENTERTAINMENT BUSINESS
LICENSE IS $450.00.
SECTION 24-476. GROUNDS FOR SUSPENSION, DENIAL, NON-RENEWAL, OR
REVOCATION OF LICENSE. |
(A) THE DIRECTOR MAY DENY, SUSPEND, OR REVOKE A LICENSE, OR
DENY THE RENEWAL OF ANY LICENSE UNDER THIS ARTICLE IF THE DIRECTOR
FINDS THAT THE APPLICANT, OR IF THE APPLICANT IS A CORPORATION OR
PA_RTNER(SHIP, ANY OFFICER, DIRECTOR, PRINCIPAL, PARTNER, OR
STOCKHOLDER OF THE CORPORATION, OR OF ANY CORPORATION,
ASSOCIATION, OR PARTNERSHIP HAVING AN INTEREST OF 10% OR MORE IN THE
APPLICANT:

(1) VIOLATED ANY PROVISION OF THIS ARTICLE;

y Ao\
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@) FALSIFIED ANY PART OF THE APPLICATION ON WHICH
LICENSE WAS GRANTED UNDER THIS ARTICLE;

(3) FAILED TO NOTIFY THE DIRECTOR WITHIN 14 DAYS OF ANY |
CHANGE IN THE INFORMATION PROVIDED IN THE APPLICATION FOR THE

LICENSE;

@ REFUSED A RIGHT OF ENTRY OR INSPECTION TO A PERSON
AUTHORIZED UNDER THIS ARTICLE; OR
(5)  HAS BEEN CONVICTED, PLACED ON PROBATION BEFORE
VERDICT, OR HELD LIABLE FOR ANY:
()  VIOLATION OF THIS ARTICLE; OR
(I)  ACT INVOLVING MORAL TURPITUDE, INCLUDING ANY
VIOLATION OF FEDERAL, STATE OR LOCAL LAW.
SECTION 24-477. TRANSFER OF LICENSE; CHANGE OF ESTABLISHMENT
LOCATION,
(A) A LICENSE ISSUED UNDER THIS ARTICLE IS NON-TRANSFERRABLE.
(B) THE LOCATION OF AN ADULT ENTERTAINMENT BUSINESS MAY NOT
BE CHANGED WITHOUT THE REAPPLICATION AND APPROVAL OF A LICENSE
UNDER THIS ARTICLE.

SECTION 24-478.  INSPECTIONS.

(A) THE DIRECTOR SHALL PERIODICALLY INSPECT THE PREMISES OF |

EVERY ADULT ENTERTAINMENT BUSINESS TO ENSURE COMPLIANCE WITH THIS

ARTICLE. -
Ap- 20
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(B) THE DIRECTOR, THE CHIEF OF POLICE OR THEIR AUTHORIZED
DESIGNEES, ON EXHIBITING PROPER CREDENTIALS ON REQUEST, MAY ENTER
ANY ADULT ENTERTAINMENT BUSINESS WITHOUT THE CONSENT OF THE
OWNER OR OCCUPANT AT ANY TIME DURING BUSINESS OR OPERATING HOURS
AND AT SUCH OTHER TIMES AS MAY BE NECESSARY IN ANY SITUATION THAT
MAY POSE AN IMMEDIATE THREAT TO LIFE, PROPERTY, OR PUBLIC SAFETY, FOR
THE PURPOSE OF PERFORMING THEIR DUTIES UNDER THIS ARTICLE OR
ENFORCING ITS PROVISIONS.

@) IF THE DIRECTOR, THE CHIEF OF POLICE OR THEIR DESIGNEES:

ARE DENIED ENTRY TO ANY ADULT ENTERTAINMENT BUSINESS AT ANY
REASONABLE TIME, THE DIRECTOR SHALL I_MMEDIATELY SUSPEND THE LICENSE
OF THE ADULT ENTERTAINMENT BUSINESS. |
éECTION 24-479.  CRIMINAL PENALTIES.

- APERSON WHO VIOLATES ANY PROVISION OF THIS ARTICLE IS GUILTY OF
A MISDEMEANOR AND ON CONVICTION IS SUBJECT TO A FINE NOT EXCEEDING
$1,000.00 OR IMPRISONMENT NOT EXCEEDING SIX MONTHS OR BOTH. f
SECTION 24-480.  CIVIL PENALTIES. |

(A) THE DIRECTOR MAY ENFORCE THE PROVISIONS OF THIS ARTICLE
THROUGH INJUNCTIVE PROCEEDINGS, ACTION FOR SPECIFIC PERFORMANCE, OR
ANY OTHER APPROPRIATE LEGAL OR EQUITABLE PROCEEDING.

(B) A LICENSEE WHO VIOLATES ANY PROVISION OF THIS ARTICLE

SHALL BE SUBJECT TO A CIVIL FINE OF $500 PER DAY FOR EACH DAY THAT THE

1‘8. ' (%ZI
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LICENSEE OPERATES IN VIOLATION OF AN ORDER SUSPENDING OR REVOKING
ITS LICENSE. | |
SECTION 24-481.  REMEDIES CUMULATIVE.

THE REMEDIES AVAILABLE TO THE COUNTY AND THE DIRECTOR UNDER
THIS ARTICLE ARE CUMULATIVE AND NOT EXCLUSIVE.
SECTION 24-482.  APPEAL.

(A) A PERSON AGGRIEVED BY A DECISION OF THE DIRECTOR MAY

APPEAL THE DECISION TO THE COUNTY BOARD OF APPEALS WITHIN 30 DAYS OF

RECEIPT OF THE DECISION.

| (B) THE COUNTY BOARD OF APPEALS SHALL ISSUE A DECISION WITHIN

30 DAYS OF RECEIPT OF THE APPEAL.

SEC. 24-483.-- FEES.

THE COUNTY ADMINISTRATIVE OFFICER SHALL HAVE AUTHORITY TO
CHANGE THE AMOUNT OF THE FEES REQUIRED BY THIS ARTICLE.
SECTiON 4. AND BE IT FURTHER ENACTED, that, except as provided in Section 3

of this Act, this Act does not apply to an adult entertainment business lawfully established prior

~ to the effective date of this act. An adult entertainment business may continue to operate until

one year from the effective date of this Act. On or after that détg, all adult entertainment
businesses shall conform to the requirements of this Act.

SEETION 5. AND BE ITfURTHER ENACTED, that Section 3 of this Act shall take -
effect on.April 15, 1998. |

Acp 2%
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SEETION 6. AND BE IT FURTHER ENACTED, that this Act does not apply to a
massage establishment or tattoo or body pierciﬁg establishment lawfully established prior to the
effective date of this Act except if a massage establishment or tattoo or body piercing
establishment relocates.

SECTION 7. AND BE IT FURTHER ENACTED, that, except-as provided in Section 5
of this Act, this Act, having been passed by an affirmative vo.te of five members of the County

Council-shall take effect on March 20, 1998.

B02998.
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222 Md. 260, 159 A.2d 640
(Cite as: 222 Md. 260, 159 A.2d 640)

C
Court of Appeals of Maryland.

Samuel LAPIDUS

V.
MAYOR AND CITY COUNCIL OF BAL-~
TIMORE.
No. 178.

April 13, 1960,

Proceeding to review order of Board of Municipal
and Zoning Appeals which denied application of
property owner to continue housing four families in
property contrary to present zoning law on ground
that a nonconforming use was established prior 1o
the original date of the city zoning ordinance. From
order of the Baltimore City Court, Reuben Oppen-
heimer, 1., affirming the decision of the Board,
property owner appealed. The Court of Appeals,
Prescott, 1., held that the evidence failed to show
the existence of the nonconforming use, and that
there was substantial evidence to sustain the
Board's action.

Affirmed.
West Headnotes
[1] Zoning and Planning 414 €-5323

414 Zoning and Planning
414Vi Nonconforming Uses

414K323 k. Existence of Use in General.
Most Cited Cases
In proceeding on application before Board of Muni-
cipal and Zoning Appeals to continue housing of
four families in property contrary to present zoning
of arca, evidence failed to show that a nonconform-
ing use was established prior 1o original date of city
zoning ordinance, and was sufficient to support ac-
tion of Board in denying application.

[2] Zoning and Planning 414 €323

Page 2 of 3

Page 1

414 Zoning and Planning
414VI Nonconforming Uses

414k323 k. Existence of Use in General.
Maust Cited Cases
In proceeding on application before Board of Muni-
cipal and Zoning Appeals to continue housing four
families in property contrary to present zoming of
area on theory that a nonconforming use was estab-
lished before original date of city zoning ordinance,
applicant had the burden of proving that the non-
conforming use which he asserted existed prior to
original date of ordinance.
*260 **640 Eugene Hettleman, Baltimore, for ap-
pelant,

Jolm A. Dewickd, Asst City Solicitor, Baltimore
{Harrison L. Winter, City Solicitor, and Ambrose T.
Hartman, Deputy City Solicitor, Balimore, on-the
brief), for appeilee.

Before BRUNE, C. 1, and HENDERSON, HAM-
MOND, PRESCOTT and HORNEY, JJ.

*#261 PRESCOTT, Judge.

When the Baltimore City Court affirmed a decision
of the Board of Municipal’ and Zoning Appeals
(Board), which denied the appellant's application to
continue the housing of four families in property
known as 227 S. Sharp Street in Baltimore City, the
appellant appealed.

The question involved is a narrow one, and not dif-
ficult of solution. It is simply whether the action of
the Board in denying the application was arbitrary
and capricious, and the answer depends solely upon
whether the property was utilized to house four
families on March 30, t931 (the onginal date of the
Baltimore City Zoning Ordinance), because admit-
tedly **641 the housing of four families in this
property is a violation of the present zoning law un-
less a nonconforming use in 1931 was established
by the petitioner.

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov, Works.
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He purchased the property in 1936. His son testified
at the hearing before the Board that his father had
owned the property continuously sinee its purchase,
and there were four apartments upslairs ever since
the date of purchase in 1936, The only other evid-
ence offered by the petitioner was the testimony of
one Willic Wilsan, who stated that he lived within a
block of the property for thirty years; that he was
familiar with the property in 1928 and he knew, by
talking 1o the people, that four families lived in the
property at that time. However, he admitted that he
was never in the building (until just before the hear-
ing), and he made no attempt to describe its oceu-
pancy specifically as of 1931, Nothing further was
offered by the petitioner as 10 the density of occu-
pancy between 1928 and 1936.

At the hearing before the Board, there was a lener
from the Zoning Enforcement Officer that stated,
inter alia, that an application had been filed with
“this bureau’ in 1952, signed illegibly, which stated
the property was used for two families and a vacant

- store. Also before the Board was the Police Survey

of 1931, which the appellant concedes was proper
to be considered by it. According to this Survey,
the property in question consisted of two and not
four dwelling units on the crucial date.

{1] The Board, in its resolution that denied the ap-
plication, referred®262 10 the part of the letter from
the Zoning Enforcement Officer which we have
mentioned above a ‘Records of the Building Engin-
cers Office,”™ and the appellamt suongly objects
to this reference. He contends that no such evidence
from the Building Engineer's Office was presented
ar the hearing, nor was the fetter ever introduced at
the hearing before the Board. For the purposes of
this decision, we shall assume, without deciding,
that the letter was not properly before the Board.
Even with its exclusion, the evidence before the
Board was ample 1o support its action in denying
the application, as is ably pointed out by Judge Op-
penheimer,

FMi. The letter from the Zoning Enforce-
went Officer was, in reality, simply a sum-

Page 3 of 3
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mary of the record of the Bureau of Build-
ing Inspection.

(2] In the presentation of his case before the Board,
the appellant bad the burden of proving that the
nonconforming use which he asserted existed on
March 30, 1931. 2 Rathkoff, the Law of Zoning and
Pianning, Ch. 61, Section 2, and cases there cited.
Cf. Easter v. City of Baltimore. 195 Md. 395, 400.
73 A2d 491; City of Baltimore v. Weinberg, 204

Md. 257, 103 A.2d 567. The evidence offered by

the petitioner attempting to establish the noncon-
forming use as of March 30, 1931, was so scanty
that possibly the Board would have been warranted
in denying the application on the ground that the
petitioner had failed to meet the burden of proof.

However, in addition to what we have said above,
there was in evidence before the Board the Police
Survey of 1931, which concededly it was proper for
the Board to consider. In Lipsitz v. City of Bal-
timore, 219 Md. 605. 606, 150 A.2d 259, we sus-
tained the action of the Board in denying an apptic-
ation for a conti of a claimed n forming
use of premises to house five famities upon the
strength of the Police Survey of 1931, which con-
tradicted evidence that was wuch stronger than that
offered in the case at bar. See also, Aaron v, City of
Baltitnore, 207 Md. 401, 114 A2d 639. We think
there was substantial evidence to sustain the resolu-
tion of the Board.

*263 Finding no error in the order appealed from, it
will be affirmed with costs.

Order affirmed, with costs.

Md. 1960

Lapidus v. Mayor and City Council of Baltimore
222 Md. 260, 159 A.2d 640
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228 Md. 283, 179 A.2d 693
(Cite as: 228 Md. 283, 179 A.2d 693)

[
Court of Appeals of Maryland.
Irvin A. VOGL

V.
CITY OF BALTIMORE.
No. 226.

April 10, 1962.

Proceeding on application of property owner to ex-
tend existing nonconforming use. The Baltinore
City Court, J., Gitbert Prendergast, J., affirmed de-
cision of Board of Municipal and Zoning Appeals
denying application, and .the property owner ap-
pealed. The Court of Appeals, Prescott, J., held that
evidence supported finding of Board of Municipal
and Zoning Appeals that nonconforming use of two
adjoining garages for printing shop storage had
been abandoned.

Order affirmed.
West Headnotes
{1) Zoning and Planning 414 €336.1

414 Zoning and Planning
414V1 Nonconforming Uses
414k336 Discontil or Aband
414k336.1 k. In General. Most Cited Cases
(Formerly 414k336)
Nonconforming uses may be abandoned.

[2] Zoning and Planning 414 €323

414 Zoning and Planning

414VI Nonconforming Uses .
414k323 k. Existence of Use in General.

Mosi Cited Cases

Parnty claiming existence of nonconforming use

must assume burden of establishing existence of

nonconforming use at time of passage of prohibit-

ing zoning ordinance.

Page 2 of 6
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{3} Zoning and Planning 414 €705

" 414 Zoning and Planning

414X Judicial Review or Relief
414X(C) Scope of Review
414X(C)4 Questions of Fact
414k705 k. Particular Questions. Most

Cited Cases
Whether nonconforming use exists or has been

abandoned are questions of fact to be decided by
zoning board. .

[4] Zoning and Planning 414 €=336.1

414 Zoning and Planning

414V] Nonconforming Uses

414k336 Discontinuance or Abandonment
414k336.1 k. In General. Most Cited Cases

(Formerly 414k336)
Abandonment of nonconforming use depends on
concurrence of intention to abandon and some overt
act, or failure to act, which carries implication that
owner neither claims nor retains any interest in sub-
ject matter of abandonment.

[5] Zoning and Planning 414 €-2336.1

414 Zoning and Planning

414VI Nonconforming Uses

414k336 Disconti or Aband
414k336.t k. In General. Most Cited Cases

(Formerly 414k336) .
Evidence supported finding of Board of Municipal
and Zoning Appeals that nonconforming use of two
adjoining parages for printing shop storage had
been abandoned.
*284 **694 A. Risley Ensor, Baltimore, for appel-

lant.
John A. Dewicki, Asst. City Sol. (Francis B. Burch, .

City Sol., and James B. Murphy, Asst. City Sol,
Baltimore, on the brief), for appellee.
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Before HENDERSON, HAMMOND, PRESCOTT,
HORNEY and SYBERT, 1.

PRESCOTT, ludge.

In April, 1961, appellant applied to the Building In-
spector Engineer of Baltimore City for permission
10 extend his existing 36 by 23 foot non-
conforming use printing shop to include an adjoin-
ing 18 foot unit, all, originally, being part of a chain
garage structure consisting of eight nine foot gar-
ages. Afier denial of the application, an appeal was
taken to the Board of Municipal and Zoning Ap-
peals {Board). A hearing was duly held by the
Board, and the application disapproved; whereupon
an appezl was iaken to the Baltimore City Court,
and that court affirmed. This appeal followed.

3

The sole g p d is the decision
of the Board was supporied by substantial evidence
within the meaning of the law thay an administrat-
ive board's decision which *285 lacks such support-
ing evidence is unreasonable, arbitrary and capri-
cious.

Appeliant is the owner of premises known as 1711
DeSow Road, located in a residential use district. In
the rear of said premises is a ten foot alley. Facing
on this.alley is a one-story 72 by 23 foot brick
building belonging to appellant, which, as stated
above, originally consisted of eight nine foot gar-
ages. By 1931, when zoning first went into effect in
Baltimore, the four easternmast sections were being
utilized by the then owner as a machine shop. In
1953, appellant, who had become a nephew-in-law
of the owner of the premises and was living at said
premises petitioned {in the name of the owner) the
Building Engincer for permission ‘te use [2] portion
of garages, formerly used as Machine Shop for
printing establishment,” stating the building was be-
ing ‘used for 4 garages and machine shop, {and
was] 10 be used (if perinission were granted] for 4
garages and a printing shop.’The petition further
stated there would be ‘no alterations.” The Building
Enginecr denied the application, but the Board re-
versed and granted it, permitting the operation of

Page 3 of 6
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the printing shop 2s a non-conforming use in the
eastern 36 feet of the building. Baltimore City Code
(t95D). Article 40, as amended by Sections 13(a}
and (£} of Ordinance 711, approved May 21, 1953,

The present application is based upon the theory
that the appellant and his predecessors had used,
before 1931 and since, the 18 fool section now un-
der consideration {(cansisting of two of the former
nine foot sections with the partition removed) for
**£95 storage purposes in conjunction with the ma-
chime shop and printing shop operations, thereby
establishing 2 non-conforming wse. And a5
‘storage’ and ‘printing establishments' are in the
same use classification and the Ordinance, supra,
permits a nen-conforming use to be changed to a
use of the same classification, appellant is entitled
0 use the section in his printing business.

Appellant testified that his printing business ran in-
ta difficulty. As a result he was forced to start over-
imprinting soap boxes. The 18 foot section under
consideration had been used *286 by him simce
1950 for sterage and the ‘old machinist’ (the former
owner) had used it since 1928 for spare panis, for
Jawn mowers and storage of various kinds of sup-
plies. He thought it was part of the 1953 non-
conforming use allowed him. When it was called to
his atiention that he had stated in 1953 that the gar-
ages were used for the storage of automobiles, he
said if he stated thar, ‘[he] made 2 mistake-maybe
[he] didn't understand the question.”When asked by
Judge Prendergast why he did not ask in his applic-
ation of 1953 that the 18 foot unit adjacent 10 the
printing shop be included in the non-conforming
use, he replied: ‘* * * There's a confusion. When
you say ‘printing shop,” it used to be garages. I al-
ways called them garages. Even the printing shop, |
just said garage.'When asked further if his 1953 ap-
plication had not proposed that all of the building,
except the 36 foor section oecupied by the printing
shop, was to be used as a garage (or garages), he
said: ‘I did not mean it; [ was confused.’He further

“ stated that the partition between the wwo former

nine foat sections {creating the 18 foot unit now un-

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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der consideration) had been removed *recently.’

The appellant produced three wi Carl Exn-
er, who came to this country in 1929 and became
acquainted with the ‘old machinist' in 1930, gave
testinony that was not of a very definite or precise
nature, as is illusirated by the following questions
asked by appellant's counsel and the witness' an-
SWers:

Q.And the 18 foot unit next to the existing shap
was used for what?' A, ‘Storage.”

Q. ‘Storage in conpection with the machine
shop?’A, ‘No.’

Q.1 say, was the storage used in connection with

hine shop business?’ A, “Yes, hine tools
and old lawn mowers, and step ladders and house-
hold goods, shutters, and what he used on the build-
ing too.”

The substance of his testimony, in this rather inde-
cisive manner, was to the effect that the 18 foot unit
had been utilized*287 for storage purposes before
1931 until some six years before 1961, when he
stopped going to the property.

Frank Zoucheck said he lived in the neighborhood
from 1927 until 1931 and the 18 foot unit adjacent
10 the machine shop was utilized for storage of
spare parts, old lawn mowers, etc. He estimated 75
to 80 percent of the storage was in connection with
the busi the remainder was far household pur-
poses.

H. R. Harlow sold a printing press to the appellant
in 1951, and has been there many times since. In
1951, the 18 foot unit was being used for storage;
in 1961, there was no storage, the appellant having
installed an embossing press therein.

Mrs. Dillman, a protestant, moved into 1707
DeSote Road in about 1936. At that time, the 36
foot eastern unil was used as a machine shop. The
nine foot garage (not 18 foot), or unit, adjaceht was
used to Store coal, ladders and ‘stuff Jike that The

Page 3

operation on appellant's property has increased in
volume, and is very annoying. The presses are op-
erated ‘from early in the moming and * * * even *
* ¢ on Sunday.’Some of the trucks coming in are so
large they cannot ‘mzke it down' the alley. Mr.
Kolberg (appellant's predecessor) **696 used one
nine foot unit only for storage, but appellant ‘broke
it [presumably the two nine foot units] up® and is
using it for a printing shop.

Peter Dillman, the husband of the previous wimess
and anather p found the operation conduc-
ted by the appellant very displeasing and disturb-
ing. One, and only one, nine foot section, or garage,
bad ever been used for starage.

All of the proceedings relating to the 1953 applica-
tion, including the testimony, was introduced into
evidence. Accompanying the 1953 application was
a blue print plat, which clearly delineated the 36 by
23 foot unit to be used as a printing establishment,
and the remaining units thal were 10 be used for
garages. The appeliant testified twice that ‘the first
and second garages {p bly the

units] were rented and the third and fourth [the I8
foot unit now under consideration] were va-
cant.'And, as already indicated, the *288 appli
tion specifically siated the property was 10 be used
for the printing shop and four garages, with ne al-
terations.

It was also shown that the records of the Police Sur-
vey of 1931 showed the dwelling on the subject
premises was arranged for two apartments, and
there were seven garages for three cars in the rear;
no mention was made of the machine shop.

1] The appellant states: ‘The sale issue of fact was
how the i8 foot unit in guestion was used in 1931
when the Baliimore zoning law went into effect.’'In
this statement, he is in error. Non-conforming uses
may be abandoned, and whether the alleged non-
conforming use in this case (if there were one) was
in fact abandoned, we shall consider below, after
briefly discussing whether the evidence was suffi-
cient 1o establish a non-confarming use as of 1931.

® 2009 Thomson Reuters/West. No Claim to O{'ig. US Gov. Warks.

Page 4 of 6

hitp.//web2 westlaw.com/print/printstream. aspx ?prit=HTMLE& destination=atp& sv=Split&rs=WLW9.0... 05/15/2009


http://web2.westlaw.com/pri
http:arbitrn.ry
http://web2.westlaw.com/printiprintstream.aspx

>

ES
v
»

179 A.2d 693
228 Md. 283, 179 A.2d 693
(Cite as: 228 Md. 283, 179 A.2d 693)

[21{3] There can be little doubt that each claimant
must assume the burden of establishing the exist-
ence of a non-conforming use at the time of the
passage of the prohibiting zoning ordi Lap-
idus v. Mayor and City Councit of Baltiinore City.
222 Md. 260, 262, 159 A.2d 640. 2 Mewzenbaum,
Law of Zoning (2nd ed.), 1233, says the proposition
is both axiomatic and court-sustained. And whether
a non-conforming use exists or has been abandoned
are questions of fact 1o be decided by the Board.
Ordinance, supra, Section 13{f). We shail not again
review the testimony at this point. It may well be
that the Board would have been justified in finding
that appellant failed to meet his burden in establish-
ing a non-conforming use in the 18 foot unit as of
1931, but the Board did not make any specific find-
ing concerning the same. We shall therefore as-
sume, without deciding, that the alleged non-
conforming use (cormmnercial storage} was existent
in 1931, and proceed with the question of abandon-
ment,

The Board found that a printing establishment is a
use excluded from a residential zone-a fact con-
ceded by all. It then went on to state:

‘In a prior appeal to this Board * * *, the Board
found thal the premises now being used as a print-
ing shop, size 23 feet by 36 feet, had the status of a
non-conforming use and was entitied to be contin-
ued to *28% be used as a printing shop. The records
in that case show that the remainder of the building
on the rear of the lot was then being used as four
garages and was to continue to be used as four gar-
ages. Testimony offered at the public hearing, on
the application now under consideration, indicates
that some use of the 18 foot by 23 foot space ad-
joining the printing shop has been for the storage of
quip used in junction with the use of the
space now used as a printing shop. No evidence
was submitted to show that such use of the 18 foot
space adjoining was ever authorized, and the Board
finds no sufficient reason 1o warrant it is making an
exception to the use district regulations so as to ap-
prove the use of the adjoining garage space **697
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as a printing shop.’(Emphasis added.)

The imalicized portion of the above resolution, we
think, was a clear finding of fact by the Board as o
the actual use being made of the property in 1953
and the inrention of the owner concerning its future
use. With the record before us as we have outlined
it above, we would be completely unwarranted in
holding that these findings of the Board were not
based upon substantial evidence, i e, such relevant
evidence as a reasonable mind might accept as ad-
equate 10 support a conclusion. Snowden v. Mayor
& City Council of Baltimore. 224 Md. 443, 168
A.2d 390,

[4)(5) I is well-established law that aband

of a non-conforming use depends upon the concur-
rence of two, and only two factors: one an intention
to abandon; and two, some overt act, or some fail-
ure to aet, which carries the implication that the
owner neither claims nor retains any interest in the
subject matter of the abandonment. Landay v.
Board of Zoning Appeals. 173 Md 460, 196 A,
293, 114 AL.R. 984. 2 Rathkopf, The Law of Zon-
ing § 61-2, citing Landay, states, ‘cessation of use
alone is merely some evidence of such intent
[intention to abandon); the decisive test is whether
the circ €5 sur ding such ion of
use are indicative of an imtention to abandon the
use and the vested rights therein’ Appellant's testi-
mony before®29¢ the Board in 1953 relating to the
then use of the subject property as four
garages,”™ and his filing of the applications men-
tioned (especially the one wherein he staied under
the heading ‘Describe fully and completely what is
to be done’ that he intended ‘to use [a] portion of
the garages, formerly uvsed as Machine Shop for
Printing establishment-no alterations’) were suffi-
cient bases for the Board to find an abandooment
and an overt act carrying a strong implication that
the owner neither claimed nor retained any interest
in the subject matter of the abandonment.

FNI1. It is conceded that ‘garages’ arc in a
higher use classification than ‘printing es-
tablishments,” and a non-conforming use,
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if changed to a use of 2 higher classifica-
tion, may not thereafter be changed to a
use of a lower classification.

The case of Knox v. Mayor & City Council of Bal-
timore, 18C Md. 88, 23 A.2d 15, was factually
somewhat analogous to the one at bar. The property
owner claimed a non-conforming use of lower clas-
sification than residential use. The City contended
that if the non-conforming use had ever existed, it
had been abandoned or relinguished by the use of
the property in a higher classification (residential).
The owner admitted that in 1936 (the case was de-
cided in 1941) he bad applied for a permit to con-
struct a dwelling and garage on the lot in question,
but claimed he had been misled by the Building En-
gineer's office when he applied for the permit. The
court pointed out the two elements necessary for
abandoment: intention and an ovent act or failure to0
act. And, although the Court was not required to
make a specific holding on the point in that case, it
clearly indicated what the holding would have
been, had one been required, by stating, ‘as to the
intention of appellant and some other (sic) act on
his part, he admits that he applied for the penmit
and obtained it, that he built the garage and the
reason he did not build the dwelling house was be-
cause he could not finance it.'

We shall not prolong this opinion further. We hold
that the Board's findings were supporied by sub-
stantial evidence; consequently the uial court’s af-
firmance of the Board's decision was correct.

Order affirmed, with costs.
Md. 1962

Vogl v. City of Baltimore
228 Md. 283, 179 A.2d 593

END OF DOCUMENT
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262 Md. 265, 277 A.2d 589

(Cite ns: 262 Md. 265, 277 A.2d 589)

c
Court of Appeals of Maryland,
John H. CALHOUN etal.
¥,
COUNTY BOARD OF APPEALS OF BAL-
TIMORE COUNTY etal.
No. 428.

June 1, 1971,

Action by neighbors who objected 1o regular and
extensive skeet and trap shooting and rifle practice
on defendant's property on theory that controlled
explosions involved violated zoning classificatinn
covering property in guestion. The Circuit Court,
Bahimore County, Walter R. Haile, J., affirmed
board of appeals’ affirmation of zoning commis-
sioner's finding that there was no violation, and
neighbors appealed. The Court of Appeals, Ham-
mond, C. J, held that evidence was insufficient 10
support finding that shooting nonconforming use
existed on property on January 2, 1945, effective
date of zoning regulations.

Reversed and remanded for order in accordance
wilh opinion.

West Headnotes
[1] Zoning and Planning 414 €323

414 Zoning and Planning
414 VI Nonconforming Uses

414k323 k. Eximence of Use in General
Most Cited Cases
In action by neighbors who objected to regular and
extensive skeet and trap shootng and rifle practice
on defendant's property on theory that such con-
trotled explosion violated law because not permit-
ted in zoning classification covenng property, evid-
ence was insufficient 1o support finding that shoot-
ing nonconforming use existed on property on
Janwary 2, 1945, effective date of zoning regula-
tions,

Page 2 of 4
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{2) Zoning and Planning 414 €52329.1

414 Zoning and Planning
414Vi Nonconforming Uses
414k329 Entargement or Extension of Use
414k329.1 k. In General. Most Cited Cases
{Formerly 414k329) .
EBven assuming defendant’s predecessor in interest
operated a private club before 1945, effective date
of zoning regulation which permitted undefined
private clubs but which did not allow rifle ranges
and skeet and trap shooting ranges in residential
areas except by permit on temporary basis and sub-
ject 1o restrictions and safeguards, defendant's us~
of land for extensive skeet and trap shooting and
rifle practice was not permnissib!
use but impermissible extension.
*266 **589 Thomas G. Bodie and William E.
Brannan, Towson (Robert J. Ryan, Moore, Henneg-
an, Brannan & Carney and Gordon G. Power and
Power & Mosner, Towson, on the brief), for appel-
fants.

intensification of

Richard C. Murray, Towson, for North Baltismore
Hunting and Fishing Ass'n.

R. Bruce Alderman and Maurice W. Baldwin, Jr,
Towson, submitted brief for County Bd. of Appeals
of Baltimore County.

Argued before HAMMOND, C. J., and BARNES,
McWILLIAMS, FINAN, SINGLEY, SMITH and
DIGGES, JJ.

**590 HAMMOND, Chief Judge.

Neighbors who objected to regular and extensive
skeei and trap shooting and rifle practice on the
property of North Baltimore Hunting and Fishing
Association, Inc. (North Baltimore} located on
Spocks Hill Road, Parkton, in Baltimore County,
complained that these conuolled explosions viol-
ated the law because not permitted in the zoning
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classification which covers the property. The Board
of Appeals, in affirming the Zoning Commission-
er's finding that there was no violation, said: ‘The
testimony given in this case is somewhat vague,

dictory and is bly debatable as to
when shooting activities acwally commenced on
the subject property.’The holding was ‘that firearns
shootings on the subject property were a legal non-
conforming use at the time of the adoption of the
1945 Zoning Regulations, and that such status has
been preserved through a continuity of use 1o the
present date and thereby enjoys the right to be leg-
ally continued * * *” Judge Haile affirmed the
Board. We reverse, finding there was no evidence
that would support a finding that a nonconforming
use existed on Jonuary 2, 1945, the day the zoning
law of Baltimore County first became effective.

[1} North Baltimore acquired the property from
Govans Beagle Club, Inc. in August 1948, Govans
had bought it from John and lda Baubliz in
December 1946. The only wimess for North Bal-
timore who came even close 1o testimony*267 that
would support a finding that there was regular
shooting on the propenty prior to January 2, 1945
{other than an occasional hunter or an occasional
shot over the beagles that Govans trained and ran}
was Lee Bishop, who testified that Govans used the
land for two years prior to December 1946 ‘to run
dogs,” ‘very seldom’ ‘shooting over (the) dogs, to
keep them from being gunshy.' and at times in 1945
and 1946 using a hand trap for trap shooting. On
cross he was asked whether there had been shooting
prior to 1945 and 1946. He replied: ‘Only in hunt-

cing. 1 have hunted through there with Mr.

Z

Stallknecht, but I can't tell you the exact dates of
when it was, * * * We run beagles according to the
American Kennel Club, and try to make champions
out of themn. The only shooting we de, the shooting
over gun dogs, to keep them from being gun-shy.’

The protestants produced a number of witnesses
who had lived nearby continuously before and after
1945, including Mrs. Matthews, a daughter of the
Baublitzes who lived on the land in 1945, and each

Page 3 of 4
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testified with clarity and force that the earliest
shooting on the property was well after 1946, per-
haps as late as 1950.

The burden of proving a non-tonforming use is on
the claimant of the use. According to 2 Meizen-
baum, Law of Zoning (2d Ed.) 1233, this propesi-
tion is both axi ic and court ined. We said
in Vogl v. Mayor & C. C. of Balto.,, 228 Md. 283,
288, 179 A.2d 693, 696:'There can be little doubt
that each claimant must assume the burden of es-
tablishing the existence of a non-conforming use at
the time of the passage of the prohibiting zoning or-
dinance.’

North Baltimore had the burden of showing that the
use it now clairns as of right existed on January 2,
1945. An important way to meet that burden is to
show that the existence of the use was known to the
neighbors at the critical time. Feldstein v. LaVale
Zoning Board, 246 Md, 204, 210, 227 A.d 731
Richmond Cormp. v. Bd. of Co. Comm'rs, 254 Md.
244, 256, 255 A.2d 398. There was no testimony of
this here; all the testimony was to the contrary. We
do not think a reasoning mind could rationally find
from the testimony in *268 favor of Norh Bal-
timore that the use was there on January 2, 1945.
There was nothing to debate.

{2] Morth Baltimore argues that Govans operated on
the land as a private club before 1945 and now may
use the property for any purpose any private club
uses any land. The Board made no finding on the
point and we think the evidence showed no more
than a casual and occasional use of **591 the prop-
erty for any purpose prior to 1945. Occasional or
casual use does not create 2 right to a non-
conforming use. Mayor & C. C. of Balto. v. Sha-
piro, 187 Md. 623, 634, 51 A.2d 273: Daniels v.
Board of Zoning Appeals, 205 Md. 36. 41, 106
A.2d 57. If it be assumed that Govang did operate
as a private club before 1945, the 1945 Jaw which
permitied undefined private clubs did not allow
rifle ranges and skeet and trap shooting ranges in
residential areas except by permit on a temporary
basis, and subject to restrictions and safeguards.

© 2009 Thomson Reuters/West. No Claim 10 Orig. US Gov. Works.
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We think the generality of the law as to private
clubs would not extend to the specific provisions in
the same law as to shootings but would be restricted
by the specific provisions. It appears to us that the
present uses of the land, assuming some form of
non-conforming use existed on January 2, 1945,
would not be a permissible intensification of use
but an impermissible extension. Jahnigen v. Staley.
245 Md. 130, 137-138, 225 A.2d 277.

Order reversed, with costs, and case remanded for
the entry of an order appropriate under the opinion
herein.

Md. 1971,

Calhoun v. County Bd. of Appeals of Baltimore
County

262 Md. 265, 277 A.2d 589

END OF DOCUMENT

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

Page 4 of 4

Page3

http://web2. westlaw.com/print/prinistream. aspx?prft=HTMLE& destination=atp&sv=Split&rs=WLW9.0... 05/15/2009


http://web2.wesllaw.com/printlprinlstream.aspx?prft=HTMLE&dcstination=atp&sv=Split&rs=WLW9.0
http://web2.westlaw.comlprintlprintstream.aspx?prft~HTMLE&deSlination~alp&sv~Spl

Page 1 of 8

Westlaw Delivery Summary Report for COUNSEL,PEOPLE'S

Date/Time of Request: Friday, May 15, 2009 10:42 Central

Client Identifier: PEOPLESCOUNSEL

Database: MD-CS

Citation Text: 552 A.2d 942

Lines: 375 -
Documents: 1

Images: - .0

The material accompanying this sumsmary is subject to copyright, Usége is governed by contract with Thomson Reuters, -
West and their affiliates.

>
S
S

http://web2. westlaw. comv/print/printstream.aspx?prit=HTMLE& destination=atp&sv=Split&rs=WLW$.0... 05/15/2009

Westlaw,
552 A2d 942

78 Md.App. 140, 552 A.2d 942
(Cite as: 78 Md.App. 140, 551 A.2d 942)

H
Court of Special Appeals of Maryland.
COUNTY COMMISSIONERS OF CARROLL
COUNTY
V.
James M. UHLER, ¢t ux.
Nuo. 6§71, Sept. Term, 1988,

Feb. 2, 1989

County board of zoning appeals denied landowners'
application for cerification of their propenty as
nonconforming use junkyard and/or contractor's
equipment storage yard, and landowners appealed.
The Circuit Court for Carroll County, Donald .
Gilmore, J., reversed board and remanded case for
issuance of zonming certificate to landowners, and
county comunissioners appealed. The Court of Spe-
cial Appeals, Robert M. Bell, 1, held thar (1}
board's determination not 1o credit testimony re-
garding nonconforming use provided substantial
evidence for board's denial of application; (2) testi~
mony 'did not compel lusion that me
ing contractor’s equipment storage yard had been

blished; and (3) fand r's falure to comply
with requirement for obtaining nonconforming use
certification required disconlinuance of noncon-
forming use.

Reversed and remanded.
West Headnotes
[1] Zoning and Planning 414 €=2323

414 Zoning and Planning
414V1 Nonconforming Uses
414k323 k. Existence of Use in General.
Most Cited Cases
Party asserting existence of nonconforming use has
burden of proving it.

[2} Zening and Planning 414 €703

Page 2 of 8

Page 1

414 Zoning and Planning

414X Judicial Review or Relief

414X(C) Scope of Review
414X(CH Questions of Fact
414k703 k. Substantial Evidence. Most

Cited Cases
When appeliate court reviews decision of county
board of zoning appeals denying application for
centification of property as nonconforming use,
court is limited 1o determining whether decision is
supported by substantizl evidence.

[31 Zoning and Planning 414 €-5703

414 Zoning and Planning
414X Judicial Review or Relief
414X(C} Scope of Review
414X(CH Questions of Fact
414k703 k. Substantial Evidence. Most

Cited Cases
Mere fact of presentation of testimony to board of
zoning appeals does not entitie that testimony to be
credited, and board's determination not to credit it
in and of itself, provides substantial evidence for
board's conclusion to deny application for certifica-
tion of property as nonconforming use.

'14) Zoning and Planning 414 €323

414 Zoning and Planning
414V] Nonconforming Uses

414k323 k. Existence of Use in General.
Most Cited Cases
Evidence did not compel county board of zoning
appeals to conclude that nonconforming contract-
ors equipment storage yard had existed on
landowners' property, where former zoning inspect-
or's testimony tended to blish that property was
used as nonconforming junkyard, testiony of oth-
er witnesses tended to establish that property was
used as contractor's equipment storage yard, and
discrepancy existed between witnesses' testimony
concerning what could be seen on property from
road.
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[5] Zoning and Planning 414 €289

414 Zoning and Planning
414V Construction, Operation and Effect
414V(Cy Uses and Use Districts
414V(CY In General
414k278 Particular Terms and Uses

414k289 k. Warehousing and Stor-
age. Most Cited Cases
In deciding for zoning purposes whether property
was used as equipment storage yard or as junkyard,
“equipment storage yard” contemplates place where
use of all equipment is stored; when equipment is
not usable and is kept on property because of that
fact, it becomes junk and property en which it is
kept is junkyard or something else, bul is centainly
not equipment storage yard.

[61 Zoning and Planning 414 €52336.1

414 Zoning and Planning
414VT Nonconforming Uses
414k336 Di i € or Aband
414k336.1 k. In General. Most Cited Cases
(Formerly 414k336)

Pursuant to county zoning ordinance stating that
certification of nonconforming uses was required
within specified time, that information conceming
exact nature and extent of nonconforming use had
10 be fumnished to obtain certification, and that
sanction for failure to comply with cenification re-
quirement was discontinuance of nonconforming
use, discontinuance of nonconforming use upon
failure to comply with certification requirement
was not directory, but was mandatory.

042 *142 Charles W. Thompson, Jr., County
Atty. for ‘Carrol] County (Laurelt E. Taylor, Asst.
County Atty. for Carroll County, on the briel),
Wesmminster, for appellant.

V. Lanny Harchenhorn (Etlen Luff, on the briefy,
Westminster, for appellees.

#4943 Argued before WILNER, BLOOM and

Page 2

ROBERT M. BELL, JI

ROBERT M. BELL, Judge.

The County Commissioners of Carroll County, ap-
pellant, appeal from the judgment of the Circuit
Court for Carroll County, reversing the denial, by
the Board of Zoning Appeals of Carrolt County
(“the Board™), of an application by appellees James
and Carla Uhler for cenification of their propery as
a nonconforming use junk yard and/or contractor's
equipment storage yard. The basis of the court's de-
cision was iis lusion that the test before
the Board “compel[led] the court to conclude that
the non-conforming equipment storage yard existed
on [appellees’] property prior to August, 1965, and
has continued uninlerrupted to the present day.” It
was undisputed that appellee’s predecessor in title
had not complied with a Carroll County erdinance
requiring owners or operators of nonconforming
junkyards to certify them as such not later than
April, 1966. Although the court had previously de-
termined that that ordinance was directory rather
than mandatory, it did not decide whether appellees
proved the existence of a nonconforming junkyard.
Direcily challenging the court's judgment, appellant
asks:

Whether the mere presence of testimony requires a
Board of Zoning Appeals to find an issue not fairly
debatable, *143 especially where that testimony is
contradicted and undermined by other evidence be-
fore the Board.

We answer that guestion in the negative. This re-
quires us, in the interest of avoiding a second ap-
peal, seeMaryland Rute 8-131(a), to address appel-
lant's challenge to the court's determination con-
cerning the mandatory or directory effect of the
Carroll County ordinance. Since we find merit in
that challenge as well, we will reverse the judgment
of the circuil court.

© 2009 Thomson Reuters/West, No Claim to Orig. US Gov. Works.
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At the hearing, held to consider appelices’ applica-
tion, appellees presented testimony tending to sup-
part their position that their property was used, be-
fore the deadline date, as either a nonconforming

+ junkyard or a nonconforming contractor's equip-

ment storage yard. In addition to Mr. Uhler's testi-
mony, which was to the effect that the property had
equipment and/or junk on it ever since he could re-

ber, they p d the y of three oth-
er witnesses.™ Each of those wimesses testified
to their observations of the property and how it was
used during various periods of time. One of the wit-
nesses testified concerning the period between 1962
to 1966, During that period, he said, there was
“atways” equipment -there. He ackmowledged,
however, that his observations were made from the
road and that he had not been on the property. Fur-
thermore, he *144 asserted that, “except on the up-
per end ... towards the Westminster side”, he could
not see much from the road. Another witness, who
also had not been on the propenty, testified to ob-
serving the property and its use over a period of 30
years, as he drove to and from his job in Baltimore.
He too testified to always secing equipment on the
property, atthough, once in a while, equipment was
removed or added. That witness also testified that
he, along with his brother, had business dealings
with Mr. Uhler.

FNI1. Another witness appeared and testi-
fied in the protestant's stage of the hearing.
He was the watershed manager for the City
of Baltimore, who appeared because the
City owned property adjacent to the sub-
ject property. The purpose of his appear-
ance is disclosed in the following com-
ments he made during his direct examina-
tion:

if this hearing and subsequent Board ac-
tion would open the way for develop-
ment of a junkyard so near our reservoir,
we would, of course, be quite concerned.
However we must rely on the good of-
fices of Carrol! County to protect ovur in-

Page 3

terests as well as their own in this critic-
al area. We uwust that the decision
reached by the Board of Zoning Appeals
will address this concern, that respons-
ible agencies will require that sediment
control and storm  water management
practices are implemented and  main-
tained to protect Liberty Reservoir and
City property.

The final witness produced by appellees was a
former zoning inspector who visited the property
beginning in 1968 or 1970 and **944 continuing
until 1982, Although h biguous and cer-
tainly subject to differing interpretation, his testi-
mony was that he could not see much on the prop-
erty from the road. In any event, he testified to see-
ing “several big, heavy-duty trucks all susted up
and not being used-they couldn't be used for any-
thing else reafly-and a couple of heavy pieces of
equipment which was just laying there, really, in all
of this underbrush”. He also testified that the win-
dows and windshields on the trucks were broken;
he estimated that the items bad been on the property
between 15 and 18 years. The purpose of his visits
1o the property was to investigate zoning violations.
Having cited Mr. Uhler for a violation, he found on
subsequent visits to the property that much of the
equipment had been removed.™?

FN2. Presumably the purpose of the former
inspector’s testimony was to establish the
existence of a nonconforming use junk- yard.

The Board denied the application. In its Official
Decision, it found that the applicants faited to meet
their burden of proof. Specifically ‘as regards the
equipment storage yard argument, il noted that
“while there is some evidence that equipment was
stored from time to time on the property, we cannot
find from this evidence the property was anything
more than a location where pieces of equipment
were infrequently parked.” The Board also noted:

*145 In weighing the credibility of the witnesses,
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we believe that there is sufficient reason to doubt
testimony that the property has long been a con-
tractor's equipment storage yard. For example, one
witness testified that he observed contracior's
equipment on the property over the course of thirty
(30} years as he travelled to and from Baltimore.
The Zoning Inspector, on the other hand, testified
that he had to go to the rear of the property to make
his inspection because he could not see anything on
the property from highway.

On appeal, the circuit court did not agree. Finding
that the wstimony compelled the conclusion that a
nonconforming contractor's equipment storage yard
had been eswblished, it reversed the Board and
ordered that it issue a zoning certificate to appel-
lants. It remanded the case to the Board for fufther
proceedings. ™

FN3.  The application also  sought
“approval of any structural allerations and/
or expansion, if any be found, of the non-
conforming use.” 1t was for further pro-
ceedings as to this matter that the case was
remanded to the Board,

[1} The party asserting the existence of a noncon-
forming use has the burden of proving it. Calhoun
v. County Board of Appeals. 262 Md. 263, 167, 277
A.2d 589 (19T ) Lapidus v. Mayor & Ciry Council
of Baltinore. 222 Md. 260, 262, 159 A.2d 640
(1960). Whether that pany has met its burden is a
matter entrusted to the Board. And, since that de-
cision, as is the decision whether 1o cenify a non-
conforming use, can be made only after hearing and
determining facts, the Board acis in a quasi-judicial
capacity in making it. See Heaps v. Cobb, 185 Md.
372, 378. 45 A.2d 73 (1945). In thar capacity, the
Board acts as factfinder, assessing the credibility of
the witnesses and determining what inferences to
draw from the evidence. See Bulluck v. Pelham
Wood Aparimems, 283 Md. 508, 513, 390 A2d
1119 (1978); Boelim v. Anne Arundel County, 54
Md.App. 497, 514, 459 A.2d 590.cert. denied, 297
Md. 108 (1983).

Page 5 of 8
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*146 {2] When an appellate court reviews the
Board's decision, it is limited 10 determining wheth-
er the decision is supported by substantial evidence,
ie,“Such relevant evidence as a reasonable mind
might accept as adequate to support a conclusion,”
Snowden v. Mavor & City Council of Baltimore,
224 Md. 443, 448, 168 A.2d 390 (1961); Budluck,
283 Md. at 512, 390 A2d 1119. If the record is
such as to have permitted “a reasoning mind reas-
onably {to] have reached the factual conclusion the
agency reached,” Dickinson-Tidewater v. Super-
visor, 273 Md. 245, 256, 329 A.2d 18 (1974), then
the decision is “fairly debatable” and, therefore, the
court must uphold it, even though, were it the fact-
finder, it would have reached a different conclu.
sion. See Eger v. Stone, 253 Md. 533, 542. 253
A2 372 (1969). In other words, “The **945 court
may not substi its judg on the guestion fof]
whether the inference drawn is the nght one or
whether a different inference would be better sup-
ported. The test is bl not righ
Snowden, 224 Md. a1 448, 168 A.2d 390.

[3] We agree with appellant that the court applied
an improper standard of review. Indeed, we think
the court substimgted its judgmem for that of the
Board. Implicit in the courts position is the notion
that, when there is no opposition to an apptication,
the Board may not assess the credibility of the wit-
nesses who appeas before it In other words, the
court apparently believed lhat if there was any cv!d-
ence in the record supp: g the relief

which is not controverted, as opposed to contra-
dicted, then the Board must grant t!\e relief sought.
We do not agree.

As we have already indicated, the assessment of the
credibility of the witmesses is a matter entrusted 1o
the Board. We can no more require the Board,
which has had the opportunity of seeing and hear-
ing the witnesses, to accept the testimony of wit-
nesses simply because no one testified in opposition
to the relief sought, than we could require it to re-
ject such testimony simply because there was op-
position testimony. That would constitute usurpa-
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tion of the Board's function and, necessarily, substi-
tution of our *147 jud including

of credibility, for that of the Board. We hold, there-
fore, that the mere fact of presentation of testimony
to the Board does not entitle that testimony to be
credited and the Board's determination not to credit
it, in and of itself, provides substantial evidence for
the Board's conclusion.

{4]{5] In this case, there is another basis upon
which the court's decision must be reversed. The
evidence before the Board was not uncontradicted.
There was a major discrepancy between the former
zoning inspector's testimony and that of the other
witnesses conceming both the use of the property
and what could be se=n on the property from the
road. Concerning the use of the property, the in-
spectors testimony tended to e¢stablish that the
property was used as a nonconforming junkyard,
while the testimony of the other wimesses tended 1o
establish that it was used as a contractor's equip-
ment storage yard. Certainly the Board was free 10
so view the evidence, and when the evidence is so
viewed, the uses are mutually exclusive. ™

FN4, Appellees argue that there is no in-
consistency, necessarily, between a con-
tractor's equipment storage yard and 2
junkyard. They reason thay, if equipment is
parked on the property, whether it is usable
or not, the property is used for equipment
storage. That sane equipment, if it is not
usable, they say, may also be the basis for
finding that the property was used as a
junkyard. We reject the arpument. [n our
‘view, an equipment storage yard contem-
plates a place where usable equipment is
stored; when i1 is not usable and is kept on
property because of that fact, it becomes
junk and the property on which it is kept is
a junkyard or something else, but certainly
not an equipment storage yard.

insofar as what could be seen on the propernty from
the road is concerned, a5 we have pointed out,
while the zoning inspector’s testimony was far from

Page s

clear, the Board could have drawn from it the con-
clusion that in order to see what was on the prop-
erty one had to go onto the property. Viewed from
this light, it is patent, once again, that the Board's
decision is fairly debatable.

*148 2.

[6] Enacted August 17 1965 § 4.3 of the Carroli
County Zoning Ordi €, in rel part, provides:

Any building, structure or premises lawfully exist-
ing at the time of the adoption of this ordinance, or
lawfully existing at the time this ordinance is

amended, may continue to be used even though-

Page 6 of 8

such building, structure’ or premises does not con--

form 10 use or dimensional regulations of the zon-
ing district in which it is Jocated; subject, however,
1o the following provisions:

(e) the owner or operator of any existing noncon-
forming use involving used car lots, service garages
or junk yards shall, not later than Aprit 17, 1966,
certify in writing, on a prescribed form, to the Of-
fice of the Zoning Administcator,¥*946 that such
nonconforming use did exist on the adoption date
of this ordinance. In order that the exact nature and
extent of such nonconforming use may be determ-
ined, a survey plat prepared by a professional en-
gineer or registered surveyor shall accompany any
preseribed form.... .

Appellants purchased the subject property in 1978.
They do not dispute that their predecessor in title
did not timely file the cenification pursuant to the
ordinance. Instead, before the Board, they argued
that § 4.3(e) is directory, rather than mandatory, a
position that the Board rejected, but with which the
circuit court agreed.

This issue was presented to and decided by the
lower court, therefore, it is properly before us.
SeeMaryland 8-131¢a). Furthermore, in view of our
prior holding, it is necessary that we address it. Jd.
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We start with related, but distinct, propositions.
First, “A lawfully established non-conforming use
is a vested right and is entitled to constitutional pro-
tection.” Higgins w. City of Baltimore, 206 Md. 89,

08. 110 A.2d 503 (1955), citing *149Amereihn v. -

Korras, 194 Md. 591, 601, 71 A.2d 865 (1950), See
alse Lague v. Stare, 207 Md. 242. 251, 113 A.2d
893,cert. denied, 350 1.5, 863, 76 5.Cu 105, 100
L.Ed. 765 (1955). Second, “.. the eamest aim and
ultimate purpose of zoning was and is to reduce
nonconformance o conformance as speedily as
possible with due regard 1o the legitimate interests
of all concened ..." Grant v. City of Baltimore, 212
Md. 301, 307, 129 A.2d 363 (1957). Finally, “the
right ... to ‘continue’ a non-conforming use is not a
perpetual easement 1o make a use of one’s property
detrimental lo his neighbors and forbidden to
them.” Id. We are also mindful of the canon of stat-
utory contruction which requires that, when seeking
the legislative intent of an enaciment, “absent a
clear intention to the contrary, a statute, when reas-
onably possible, is 1o be read so thal no word,
clause, sentence or phrase is rendered surplusage,
superfluous, meaningless, or nugatory.” Mayer &
City Council of Balhimore v. Hackley, 300 Md. 277,
283,477 A2d 1174 (1984).

The purpose of § 4.3 clearly is to bring about con-
formance, through the zoning process, of noncon-
forming uses as speedily as possible. To accom-
plish this, the County Commissioners needed to
know where the applicable nonconforming uses
were located; thus, the required certification of the
nonconforming uses within a specified time. In ad-
dition, the County Commissioners sought to pre-
vent uniawful expansion of such uses; hence the re-
quirement that information concerning the exact
nature and exient of the nonconforming use was re-
quired to be furnished. Moreover, the County Com-
missioners provided a sanciion for a landowner's
failure 1o comply with the certification require-
ment-the discontinuance of the nonconforming use,
Although the sanction is not expressed as directly
as it might have been, it is implicit in that portion
of § 4.3 which makes the continvance of such uses
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subject to certain conditions, one of which is that
set out in subsection (e). A fair interpretation of §
4.3, therefore, giving effect 10 each of its words,
clauses, sentences, and phrases, is that failure 10
*150 comply with subsection (£) will result in the
disconti of the forming use.

Appellees’ first argument to the conwvary is
premised upon cases which hold that, although a
statute may use the word “shall”, its context, usu-
ally the failure to prescribe a sanction for noncon-
formance, may indicate that its effect is intended 10
be directory, rather than mandatory. See, for ex-
ample, In Re Dwayne, 290 Md. 401, 405-07, 430
A.2d 76 (1981); Resetar v. State Bd. of Education,
284 Md. 537, 547-50, 399 A.2d 025 cen. denied,
444 U.S. 838. 100 S.Ct. 74. 62 L.£d.2d 49 (t1979);
Blumenthal v. Clerk of Cir. Ci, 278 Md. 398,
408-409, 365 A.2d 279 (1976); People's Counsel v.
Public Service Commission, 52 Md.App. 715,
T719-720, 451 A.2d 945 (1982), cert. denied, 295
Md. 441 (1983); Pope v. Secretary of Personnel, 46
Md.App. 716, 717-19, 420 A2d 1017 (1980), cert.
denied, 289 Md. 739 (1981). This argument and the
cases relied upon to support it are not apposite,
however, since, as we have pointed out, there is a
sanction provided by the ordinance in this case.

947 Appellees also d that, b the

" Board's interpretation of § 4.3 as mandatory is the

first instance it has been so interpreted, either by
the Board or by the Circuit Count for Carroll
County, we cught to give it the construction which
the prior Boards and the courls have given it We
have no doubt that appellees are comrect that prior
interpretations of the ordinance have been in favor
of directory, rather than mandatory, effect. Never-
theless, we do not believe that we are bound by
those interpretations, particularly when they have
been, and are, erroneous.

For the foregoing reasons, we hold that the Board
correctly interpreted § 4.3(e) as mandatory and,
conversely, that the circuit court erred in reversing
that interpretation. In view of this conclusion, we
remand the matter to the Circuit Count for Carroll
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County for entry of an order affirming the decision
of the Board. There is no occasion, therefore, for
the matter 10 be further remanded to the Board 10
consider questions related to the expansion and/or
structural alteration of the nonconforming use.

*151 JUDGMENT REVERSED; CASE RE-
MANDED TO THE CIRCUIT COURT FOR CAR-
ROLL COUNTY FOR ENTRY OF AN ORDER
AFFIRMING THE DECISION OF ZONING AP-
PEALS FOR CARROLL COUNTY.

COSTS TO BE PAID BY APPELLEES.
Md.App.,1989.

County Cem'rs of Carroll County v. Uhler
78 Md.App. 140, 552 A.2d 542

END OF DOCUMENT
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H
Court of Appeals of Maryland.
TRIP ASSOCIATES, INC. et al.

v.
MAYOR AND CITY COUNCIL OF BAL-
TIMORE.
No. 58 Sept. Term, 2003.

May 9, 2006,

Background: Nightclub petitioned for judicial re-
view of decision by city's board of municipal and
zoning appeals that nightclub had only blished a
nonconforming use of its premises for adult er.’er-
tainment for two nights a week. The Circuit Court
for Baltimore City, John Carroll Bymes, J., af-
firmed, and also held that nightclub was required to
obtain an adult entertai license. Nightclub ap-
pealed. The Court of Special Appeals, 151 Md.App.
167, 824 A.2d 977, vacated in part and affirmed in
part. Nightclub petitioned for certiorari.

Holding: Upon grant of certiorari, the Court of Ap-

peals, Bell, C.J,, held that nightclub's use of non-
conforming use more frequently constituted a per-
missible intensification of the use.

Reversed.

West Headnotes

[1] Zoning and Planning €321

414k321 Most Cited Cases

A valid and lawful nonconforming use is estab-
lished if a property owner can demonstrate that be-
fore, and at the time of, the adoption of a new zon-
ing ordinance, the property was being used in a
then-lawful manner for a use that, by later legisla-
tion, became non-permitted.

[2} Zoning and Planning €321
414k321 Most Cited Cases
Nonconforming uses are not favored.

[3] Constitutional Law €—2642
92k2642 Most Cited Cases
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(Formerly 92k93(1))
[3] Zoning and Planning €321
414k32] Most Cited Cases

A nonconforming use is a vested right entitled to

constitutional protection.

[4] Zoning and Planning €321
414k321 Most Cited Cases

|4] Zoning and Planning €337

414k337 Most Cited Cases

A nonconforming use may be reduced to conform-
ance or eliminated in two ways: (1) by amortiza-

tion, that is, requiring its termination over a reast.--

able period of time, and (2) by abandonment, i.e.
non-use for a specific of time.

[5] Zoning and Planning €84

414k84 Most Cited Cases

So long as it provides for a reasonable relationship
between the amortization and the nature of the non-
conforming use, an ordinance prescribing such
amortization is not unconstitutional.

[6] Zoning and Planning €°336.1

414k336.1 Most Cited Cases

Aband of a forming use focuses not
on the owner's intent, but rather, on whether the
owner failed to use the property as a nonconform-
ing use in the time period specified in the zoning
ordinance.

[7] Zoning and Planning €~°336.1

414k336.1 Most Cited Cases

The abandonment or discontinuance of a noncon-
forming use must be active and actual.

{8] Zoning and Planning €331

414k331 Most Cited Cases

Nightclub's use of valid nonconforming use more
frequently than when it was being used when the
use became nonconforming constituted a permiss-
ible intensification of the use rather than a prohib-
ited expansion of the use, and thus, nightclub was
entitled to present adult entertainment more than
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two nights per week.

[9] Zoning and Planning €55331

414k33( Most Cited Cases

The intensification of a nonconforming use is per-
missible so long as the nature and character of the
use is unchanged and substantially the same facilit-
ies are used. ’
»%450 John A. Austin, Towson, for Petitioners.

Sandra R. Gutman, Chief Sol. {Thurman W. Zolii-
coffer, Ir., City Sol, on brief), Baltimore, for Re-
spondent.

Argued before BELL, CJ, RAKER, WILNER,
CATHELL, HARRELL, BATTAGLIA and JOHN
C. ELDRIDGE, (Retired, Specially Assigned), 31,

BELL, Chief Judge.

*565 The question this case presents is whether the
Board of Municipal and Zoning Appeals (“the
Board™) erred when it restricted the number of days
per week the appellants could operate a valid non-
conforming use. The appellants' property, located in
the B-5-1 Zoning District in Baltimore City, is be-
ing used for the operation of "Club Choices,” a
nightclub and after-hours establishment that some-
times **451 features adult entertainment, The Club
is owned by the appellant, Anthony Dwight Triplin
{"Triplin"), who also is the owner of Triplin Asso-
ciates, Inc. (*Trip"), the other appetlant.

Triplin purchased 1815-17 North Charles Street, the
propesty at issue, in 1983, Prior to his purchase, the
property had been a nighiclub featuring adult enter-
tainment, including male and female exotic dan-
cing. The adult entertainment had been presemted
up o five nights a week since 1979. When Triplin
purchased the property, the applicable zoning or-
dinance did not prohibit the use of the property as
an adult entertainment facility. Nevertheless, Trip-
Iin reduced the number of nights of nude or exotic
dancing from five to two nights per week, featuring
music and comedy on the other nights, The Board
*566 approved his use of the premise as an “after
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hours establishment” in 1992, (FN1} With this ap-
proval, the adult i was pr d after
hours, exclusively.

FN1. The Baltimore City Zoning Code, §
1-107(a), (b), defines “after hours estab-
lishment” 10 be “any banguet hall, dance
hall, meeting hall, private club or lodge, or
similar place that remains open after 2 a.m.
on any day” and “includes a restaurant that
provides live entertainment or dancing and
remains open after 2 am. on any day,”

On December 15, 1994, Ordi No. 443 was en-
acted. That ordinance, codified at Baltimore City
Code, Art. 20, § 8.0-6, regulated adult entertain-
ment businesses, "where persons appear in a state
of total or partial nudity." [FN2] It also provided
that “[ajny adult entertainment business existing on
September 10, 1993 is considered a nonconforming
use, subject to all Class I regulations.” [FN3} Bal-
timore City Zoning Code § 13-609. After this Or-
dinance was passed, Triplin continued to use the fa-
cility as a club that provided adult entertainment
after hours. That use was unchallenged until April
14, 2000, when a Baltimore City zoning inspector
issued 2 "Code Violation Notice and Order” to the
Club, The violation notice charged:

FN2. Ordinance Mo. 443 originated as Bill
No. 773, which repealed and recodified
with amendments Ordinance No. 258. See
Mayor and City Council of Baltimore v
Dembo, 123 Md.App. 527, 530, 719 A2d
1007, 1009 (1998).

FN3. *Class 11" is defined in the Bal-
umore City Zoning Code, § 13-401, In de-
scribing what is regulated by the subtitle, it
states:

" § 13-401. Scope of subtitle. “This subtitle
applies to Class Il nonconforming uses,

which comprise;
(1) any nenconforming use of afl or part
of a that was desi d and erec-

ted primarily for a use that is no longer al-
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lowed in the district in which it was loc-
"(2) any nonconforming use of the lot on
which that structure is located; and

"(3) any nonconforming use of land or
structures not regulated as Class 1 or Class
nr

"ZONING VIOLATION
“1. Using portion of premises for adult entertain-
ment without first obtaining proper Adult Enter-
tainment Ordinance *867 and Adult Entertain-
ment License. DISCONTINUE SAID USE. RE-
MOVE ALL STOCK, MATERIAL, EQUIP-
MENT, AND ANY ADVERTISING SIGNS AS-
SOCIATED WITH SAID USE. OBTAIN CER-
TIFICATE OF OCCUPANCY BEFORE RE-
ESTABLISHING ANY USE.”
Triplin appealed to the Board. On appeal, Triplin
testified that Club Choices featured exotic dancing
and adult entertainment two times a week, Wednes-
days and Fridays, for two hours each night. That
testimony was confirmed by employees, who
offered fusther that such dancing with partial nudity
has been presented two nights per week since 1983,

The Board ruled:

*#452 "1.... [A)dult entertainment may be contin-

ued two nights during the week.

"The .Board finds that & non-conforming use of

the premises for adult entertainment had been es-
blished prior to Ordi 443 (adulr entertain-
ment business approved December 15, 1994) and
may be inved under Subsection 13- 402 [
[FN4]] of the Zoning Code. The Board finds that
with the above condition that the request would
not be detrimental to or endanger the public
health, security, general welfare, or morals or be
injurious to the use and enjoyment of other prop-
erty in the immediate vicinity, nor substantially
diminish and impair property values in the neigh-
borhood. Further, and as agreed by the appellant
that this is specifically for the appellant Mr. Trip-
lin, the owner and operator of the subject site and
a copy of the resolution/decision is to be recorded

o«

Pt
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in the land records of Baltimore City and the
*568 appellant is to provide to the Board a court
certified copy to be placed in the file ... as part of
the record. The purpese of the recording require-
ment is to give the Charles North Community As-
sociation legal standing to enjoin any uses as
adult entertai t to a sub h
owner, lessee or operator....

| B "

FN4. Baltimore City Zoning Code § 13-
402 provides:

" § 13-402. Continuation of use. “Except
as specified in this article, Class I non-
conforming uses of structures may be con-
tinued, subject to the regulations of this
subtitle ”

Regulations in the subtitle include, ¢g., §
13-403, governing the "Repairs and altera-
tions” of nonconforming use structures, §
13-404, gowveming the "Restoration of
damaged structures, and § 13-405, gov-
eming the "Changes in use” of noncon-
forming use structures.

"In accordance with the above facts and findings
and subject to the aforementioned condition,
(adult entertainment two nights a week only) the
Board approves the application.”
Board of Municipal and Zoning Appeals, Appeal
No. 327-00X, October 12, 2000. Thus, the Board,
despite finding that Club Choices was a valid non-
conforming use, limited that use, based on the testi-
mony, to two nights per week.

Triplin petitioned the Circuit Court for Baltimore
City for judicial review of the Board's decision.
That court affirmed the Board's decision and, in ad-
dition, ruled that Triplin needed to "apply for and
obtain all necessary and relevant licenses required
by the City for the operation of an adult entertain-
ment business." Upholding the Board's power to
impose the two night per week restriction, it
reasoned {FM3):

FNS. This rationale was offered in answer
to Triplin's metion for reconsideration, in
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204, 227 A.2d 731 (1967) (increasing quantity and
height of scrap metal stored in junkyard), and
Nvburg v. Solmson, 205 Md. 150, 106 A.2d 483
(1954) (increasing the parking and storage of cars
on a nonconforming lot) recognized a distinction
between the more intensive use of property and the
expansion of a nonconforming use, the intermediate
appellate court characterized a temporal modifica-
tion of ‘a nonconforming use as an expansion of that
use, rather than a mere intensification of it. In justi-
fication of that characterization, the court said:
“[T]o hold that a emporal extension of operating
hours is an intensification, not an expansion, of a
non-conforming use undermines governmental
efforts to reconcile public policy *572 with
private ‘nterest. If we were to so rule, localities
would be presented with the harsh choice of
either tolerating the growth of an undesirable use
-or eliminating it all together. Depriving localities,
as such a ruling would, of a milder-alternat-
ive—that of restricting a nonconforming use to its
current level-- benefits neither the regulating loc-
ality nor nonconforming property**455 owners,
whereas holding, as we do, that the Board had a
right to control temporal expansions of use ac-
commodates the interests of both.”
151 Md.App. al 180-181, 824 A.2d at 985. (FN8]

FN8. The Court of Special Appeals was
aware of Green v. Garretr, 192 Md. 52, 63
A.2d 326 (1949). Indeed, the Court of Spe-
cial Appeals conceded that Green does
support Triplin's view that a temporal ex-
pansion of a nonconforming use is a mere
intensification of the use and not an unlaw-
ful expansion. It dismisses Green as of
little precedential value, reasoning:

"Green was decided before the zoning ad-
ministrative process was created. There-
fore, considerations such as the deference
owed an administrative body's interpreta-
tion of its governing statute and the sub-
stantial evidence rule played no role in the
Court's decision.”

Trip Associates, Inc. v. Mayor and City
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Council of Baltimore, 151 Md.App. 167,
180, 824 A.2d 977, 985 (2003). It added:
“[T]o hold that a temporal extension of op-
erating hours is an intensification, not an
expansion, of a non-conforming use under-
mines govemnmental efforts to reconcile
public policy with private interest. If we
were to so rule, localities would be presen-
ted with the harsh choice of either tolerat-
ing the growth of an undesirable use or
eliminating it altogether. Depriving localit-
ies, as such a ruling would, of a milder af-
ternative-that of restricting a nonconform-
ing use to its current level-benefits neither
the regulating locality nor non-conforming
preaerty owners, whereas holding, as we
do, that the Board had a right to control
ternporal -expansi of use d
the interests of both."

I/d. at 180-181, 824 A.2d at 985.

We are not persuaded, the reasons for
which we shall demonstrate infra.

Triplin filed a petition with this Court for a writ of
certiorari, which we granted. Trip v. Baltimore, 377
Md. 112, 832 A.2d 204 (2003). We shall reverse.

A.
[1] Title 13 of the Baltimore City Zoning Code es-
tablishes the zoning districts in Baltimore, and
"provides for the regutation *573 of nonconforming
uses and noncomplying structures existing in the
various districts.” Baltimore City Zoning Code §
13-102. Under the Baltimore City Zoning Code, a
"nonconforming use" is defined as “any lawfully
existing use of a structure or of land that does not
conform to the applicable use regulations of the dis-
trict in which it is_located.” Baltimore City Zoning
Code § IJ-lOl(c).V\ valid and tawful nonconform-
ing use is established if a property owner can
demonstrate that before, and at the time of, the ad-
option of a new zoning ordinance, the property was
being used in a then-lawful manner for a use that,
by later legislation, became non-permitted. See,
e.g, Chayt v. Board of Zoning Appeals of Bal-
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timore Ciry, 177 Md. 426, 434, 9 A2d 747, 750
(1939) (concluding that, to be a forming use,
an existing business use must have been known in
the neighborhood as being employed for that given
purpose), Lapidus v. Mayor and City Council of
Baltimore, 222 Md. 260, 262, 159 A.2d 640, 641
(1960) (noting that an applicant claiming that a
nonconforming use had been established before the
effective date of the city zoning ordinance needed
to prove that the use asserted existed prior to the
date of the ordinance);, Vogl v. Citv of Baltimore,
228 Md. 283, 288, 179 A2d 693, 696 (1962)
(holding that the party claiming the existence of a
nonconforming use has the burden of establishing
the existence of the use at the time of the passage of
the prohibiting zoning ordinance). See also Lo=e v.
Montgomery County, 85 Md.App. 477, 496, 584
A.2d 142, 151 (1991U .

(2] As the Court of Special Appeals recognized,
nonconforming uses are not favored. Connty Coun-
cil v. Gardner, fnc.. 293 Md. a1 268, 443 A2d at
119 ("These local ordinances must be strictly con-
strued **456 in order to effectuate the purpose of
eliminating nonconforming uses."); Grant v. Mayor
and City Council of Baltimore, 212 Md. 301, 308,
129 A.2d 363, 365 (1957) ( "Indeed, there is gener-
al agreement that the fundamental problem facing
zoning is the inability to eliminate the nonconform-
ing use"); Colati v. Jirout, 186 Md. 652, 657, 47
A2d 613, 615 (1946) (noting that the spirit of the
Baltimore City Zoning Ordinance is against the ex-
tension of non-conforming *574 uses). Indeed, in
Grant, this Court stated, "[T]he eamnest aim and ui-
timate purpose of zoning was and is to reduce non-
conformance to conformance as speedily as pos-
sible with due regard to the legitimate interests of
all concerned.” 212 Md. at 307, 129 A.2d at 365.
The context for this conclusion was the historical
development of the nonconforming use, which the
Court also detailed:
"Nonconforming uses have been a problem since
the inception of zoning. Originally they were not
regarded as serious handicaps to its effective op-
eration; it was felt they would be few and likely
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to be eliminated by the passage of time and re-
strictions on their expansion. For these reasons
and because it was thought that 1o require imme-
diate cessation would be harsh and unreasonable,
a deprivation of rights in property out of propor-
tion to the public benefits to be obtained and, so,
unconstitutional, and finally a red flag to property
owners at a time when strong opposition might
have jeopardized the chance of any zoning, most,
if not all, zoning ordinances provided that lawful
uses existing on the effective date of the law
could continue although such uses could not
thereafter be begun."
ld.

[3] Nevertheless, a "nonconforming use is a ve~ted
right entitted to constitutional protection.”
Amereihn v. Kotras, 194 Md. 591, 601, 71 A2d
865. 869 (1950). The Court in Amereihn made that
point forcefully. There, after the area in which a
tight manufacturing plant was located was zoned as
residential, the neighbors brought a complaint,
praying that the new owners of the plant be re-
strained from using the property for manufacturing
purposes. This Court, in ruling against the neigh-
bors, pointed out: .
"If a property is used for a factory, and thereafier
the neighborhood in which it is located is zoned
residential, if such regulations applied to the fact-
ory it would cease to exist, and the zoning regula-
tion would have the effect of confiscating such
property and destroying a vested right *575
therein of the owner. Manifestly this cannot be
done, because it would amount to a confiscation
of the property.”
194 Md. at 601, 71 A.2d at 869 (citations omitted).
See also Board of Zoning Appeals of Howard
County v. Mever, 207 Md. 389, 114 A.2d 626
(1955), in which the Court of Appeals held that an
owner of a truck manufacturing plant on land that
had been rezoned as residential had a valid noncon-
forming use, observing, "[tlhe law is established
that the zoning of an area as residential cannot ap-
ply to a previously established factory in that area,
which is entitled under the circumstances to consti-
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INRE: PETITION FOR SPECIAL EXCEPTION * BEFORE THE
E/S North Point Boulevard, 100'S of

Wise Avenue * BOARD OF APPEALS
(4412 North point Boulevard)
15" Election District * FOR

7" Council District
* BALTIMORE COUNTY

Ronald Hlopak, et ux
Petitioners *
Case No. 2009-0049-X
*
* % * % E * * ¥ * * *

PETITIONERS’ MEMORANDUM TO THE BOARD
Now comes Mr. and Mrs. Ronald Hlopak, Petitioners, by their attorney, Michael P.
Tanczyn, submits the within Memorandum to the Board of Appeals to assist the Board in its
consideration of this request.

STATEMENT OF THE CASE

The Petitioners who have held this property at 4412 North Point Boulevard in the family
since May of 1938 to the present petitioned the Zoning Commiséioner for a special exception to
allow the use of the subject property for a used motor vehicle outdoor sales with incidental
warranty, detailing and maintenance. The Zoning Commissioner conducted a hearing as duly
advertised and there were no Protestants or other interested persons present. After hearing, the
Zoning Commissioner issued his Findings of Fact and Conclusions of Law and Order and
ordered October 14, 2008 that the Petition for Special Exception for sale of used motor vehicles
pursuant to BCZR, Section 236.4 was granted with four enumerated conditions in the Order.

On Octobf;r 28, 2008 People’s Counsel entered an appeal to the Board of Appeals from

that decision. This matter was scheduled for hearing before the Board of Appeals of Baltimore

RECEIVE)

JUN'1:2 2008

BALTIMORE COUNTY
BOARD OF APPEALS

County on May 14, 2008.




Statement of Facts

To describe the site, the property in question is a rectangular shaped parcel on the east
side of North Point Boulevard, just south of Wise Avenue in the Dundalk/Sparrows Point area.
The property is approximately 156 feet wide and 123 feet deep and contains a gross area of .45
acres zoned BR-AS, Business Roadside-Automotive Service district suffix. At the Board of
Appeals’ hearing, the Petitioner’s first witness was Joseph Larson who testified he was the
technical consultant with Spellman Larson Associates, Inc. Mr. Larson identified the title of the
Hlopaks to this property, admitted as Petitioner’s Exhibits 1 A-C which are the deeds by which
the property was obtained first by Isabelle Hlopak May 4, 1938 and its subsequent
reconveyance to her son Ronald and subsequently to his wife, Sandra, in 1993.

Mr. Larson identified the zoning on the property by the zoning excerpt map, admitted as
Plaintiff’s Exhibit 2 from below as BR-AS and identified the zoning and uses in the
surrounding community included within the BR-AS zone with ML-IM zoning, to the rear of the
subject property. Mr. Larson introduced a redlined site plan which attempted to address some
of the concerns mentioned by People’s Counsel in his pre-hearing letter to the Board of Appeals
after discussions between Petitioner’s counsel and Mr. Zimmerman.

Specifically the redline comments set forth the limit of used car display in accordance
with the Baltimore County Zoning Regulations and set forth the plan for ingress and egress to
the repair, detailing, warranty service bays in the building located to the rear of the property.
Redline comments also identified the existing and proposed 6 foot chain link fencing to separate
and delineate the requested use for a used car sale facility from the other use on the Petitioners’
property. The other use on the Petitioners’ property was not included as part of the special
exception petition request. No variances were requested by the Petitioner as part of this zoning
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request. The property which was the subject of the Petition did not include and specifically
excluded thé remainder of the site which had been utilized since 1998 as a tattoo parlor on a
continuous basis, according to the testimony of Sandra Hlopak. Mr. Larson testified as to the
other commercial and industrial uses in the neighborhood which were graphically described or
shown on the People’s Counsel 1 aerial exhibit.

That aerial exhibit was dated because it showed boats on the subject property which had
not been there according to the testimony of Mrs. Hlopak since the boat dealer tenant was
removed from the property and the property was cleaned up in the December 2007 to March
2008 time period. Photographic evidence was admitted showing the condition of the premises
at the time of the boat dealer was asked to leave the property as well as the results of the
cleanup and major restoration and repairs made by Ms. Hlopak and her husband and their
contractors to the property between March and June of 2008. Ms. Hlopak also authenticated a
letter order dated May 20, 1977 from S. Eric Dinenna, Zoning Commissioner, approving the
existing operation, at that time by Mr. Ron Hlopak, as a legal nonconforming use for a used car
lot with an attachment showing that the property had been used continuously from 1952 through
the time of the Zoning Commissioner’s decision as a used car facility.

The present zoning allows a property to be used for a used car facility as special
exception. Ms. Hlopak introduced numerous letters of support for the Petition from
neighboring property owners, as well as signed petitions of support by others for the special
exception request and the existing tattoo parlor use from individuals which were admitted as
exhibits by the Board of Appeals.

Even though the tattoo parlor was located on the remainder of Petitioners’ property, and
it was not the subject of the Special Exception, Ms. Hlopak testified that a tattoo parlor had
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operated continuously at that location from early in 1998. Mr. Larson had earlier introduced a
document obtained by his office after the issue surfaced by People’s Counsel about the tattoo
parlor from the Office of Code Enfercement for Case 99-7993 for the Petitioners’ property. It
reflected an inquiry that the tattoo parlor was not operating under the proper zone. That notice
noted that the inquiry leading to the investigation was received November 29, 1999 and that the
property was inspected on December 30, 1999 by a Baltimore County Code Enforcement
inspector and that the case was closed on that same day, December 30, 1999.

Ms. Hlopak testified she had no problems with the tattoo parlor tenants, patrons or
visitors of any kind and she considered them to be good tenants. She testified she and her
husband relied on the income from this property for their personal income. She testified in
answer to People’s Counsel’s question that when she moved from this area to western
Maryland, near Deep Creek Lake a number of years ago that she had to get rid of a bunch of old
records gnd that she therefore had no historical records concerning the tattoo parlor or leases at
this time.

Mr. Larson had testified that the special exception request would meet the requirements
of BCZR. 502.1 (a) thréugh (i) and the Schultz v. Pritts test was met. Ms. Hlopak testified to the
Board that some of the conditions set forth in the Zoning Commissioner’s opinion would
impose a hardship on the Petitioner if included in the final order. She believed that to be the
case because of the abundance of other used car sale facilities in the immediate area testified to
by both Mr. Larson and her. The specific conditions which she asked not be included in the
Board of Appeals’ Order if the Board were to grant the special exception were that the

provision for advertising described in the condition be removed. Further, the condition



for no mechanical repairs be modified to allow routine detailing, car work to put the cars in sale
condition when purchased wholesale and to allow warranty work to be done as is required to be
provided by used car dealers who sell automobiles.

People’s Counsel called no witnesses and introduced the Planning Department comment
from the ZAC comment in this case and also provided excerpts of the Baltimore County Zoning
Regulations which he believed supported his position that tattoo parlors were prohibited from
being located by right or special exception in the BR-AS zones.

Questions Presented

1. Have the Petitioners proved that the subject property for which the special
exception is requested should be approved for a used car facility with ancillary detailing,
maintenance and warranty work allowed?

2. Whether the Petitioner b;:ars a burden to prove the existence of a non-
conforming use for the tattoo parlor as a pre-condition to the approval of the used car facility on
the area of the Petitioners’ site which is not part of the special exception property as designated
on the site plan in the Petition before the Board?

Argument 1

As to the proof, the Petitioner introduced substantial evidence to show that the
property is properly zoned for a used car sales facility because Section 236.2 of Special
Exceptions specifically enumerates a used motor vehicle outdoor sales area separated from
sales agency building as a use permitted by special exceptions. The property meets all
setback requirements for the proposed use and no variances have been requested. There
were no interested persons who appeared in opposition to the request either before the
Zoning Commissioner or before the Board of Appeals. Even the People’s Counsel, in his
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commeﬁts stated that his objection was not to the used car sales facility but rather to the
existence of the tattoo parlor on the remaining portion of the Petitioners’ lot. The area in
which the property is located on North Point Boulevard is on a divided h‘ighWay with
numerous used car facilities and other commercial establishments located around the
property. The Petitioners’ pictures showed the current conditions of the property; and
reflect all the effort and expense expended by the Petitioners to clean up the property from
the previous tenant who operated a boat sales and repair facility on the site and allowed the
property to become less attractive than it now appears to be. The history of use at the
property is significant in that it had been used as a used car facility according to the exhibit
continuously from 1952 through 1991 including the time period when Ronald Hlopak
operated it as his own used car facility from 1970 until 1985. In that twenty-five year
period, there is no record of problems nor any problems identified concerning the subject
property which arose in its operation and use as a used car facility as a non-conforming use.
The site is now legitimated by the imposition of the current zoning which allows for this use
specifically to be allowed by special exception as noted earlier. Mr. Larson’s testimony that
the property met the requirements of Section 502.1 is borne out by all of the agency
comments or lack thereof from Baltimore County. Further, Ms. qupak testified as to the
operation of it by Ron Hlopak as a used care facility for many of those earlier years without
inpident or problem. Again, once the redline comments were added to the plan, People’s
Counsel expressed to the Board his lack of objecﬁon as to the used car facility per se.
Finally, the letters of support from a substantial number of neighboring property owners as

well as the Petition signed by individuals supporting the special exception use are testament



® o
to the Hlopak’s operation of the site in a way which does not upset or bother their neighbors
in any way.

The Petitioners therefore believe that they have met their burden of proof as well as
additional evidence of community support for approval of the special exception. Petitioners
would ask the Board if the Board is inclined to grant the special exception that the
conditions contained in the Zoning Commissioner’s Order regarding advertising and
restricting the Petitioner from perhaps providing detailing and mechanical prep work for the
vehicles when they are brought to the site from the auction prior to sale and warranty work
which is required by Maryland State Law of used car dealers be allowed rather than
restricted or prohibited by condition or in any interpretation of the conditions as imposed by
the Zoning Commissioner.

Argument 2

Petitioner avers that the concerns expressed by People’s Counsel concerning the

legitimate existence of a tattoo parlor on the remainder of the Petitioners’ site set forth in his

prehearing letter which relied on the case of County Council of Prince George’s County v.

Gardner, Inc., 293 Md. 259, 443 A.2d 114 (1982) is misplaced and distinguishable from the

facts present in the instant Petition. People’s counsel also relies on Baltimore County Code
Section 32-4-114(c):

County prohibited from processing if violations exist. The county may not process
plans or permits for a proposed development if the applicant owns or has an interest in
property located in the county upon which there exists at the time of application or
during the processing of the application the violation of the zoning or development
regulations of the county.

The next section of the County Code, Section 32-4-115 provides for enforcement

and remedies and states that the county may bring an action for specific performance or to
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set aside a conveyance made in violation of that article. In this case, People’s Counsel
claims the tattoo parlor represents an existing violation. People’s Counsel is in error
because there is no threatened claim of violation by the County concerning the tattoo parlor
at this site. On evidence before the Board following passage of the law, a copy of which
People’s Counsel gave to the Board, the law went into effect in March 1998.

Following effective date of the statute, on November 29, 1999, an inquiry was made
about the existence of the tattoo parlor on the Hlopaks property which was investigated by
Code Enforcement by an inspection on ‘December 30, 1999. That same day Code
Enforcement closed the case. The closure of a case is a “de facto” action by the County to
end the investigation.

A summary review of the Code Enforcement Article found in County Code Section
3-§~101 et seq. will show why that is the case. In the “definition” section, of significance,
“violation” is defined as the failure to comply with a provision of the County Code or a
Code. A *violator” is defined as the person charged with the violation. The testimony
before the Board is that the property owners, the Hlopaks, had never been charged with a
violation of the County Code under the Code Enforcement Section. Moving forward, that
County Code section provides in Section 3-6-203(a):

After inspection, if the Code Official determines that a person has committed a
violation, the Code Official may issue a correction notice to the violator directing the
violator to comply with the requirements of the Code.

Further the correction notice must be in writing and describe with particularity the
natilre of the violation and the manner of correction. It is explicit in that provision of the
Code that an inspection is required for the property. In Case 99-7993, County Code
Enforcement Inspector Jay Schrack noted that an inspection eccu&ed on December 30,
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1999. If Inspector Schrack had determined at that time that there was a violation, he would
not have closed the case. In fact, that is in keeping with the testimony in the case from Ms.
Hlopak, who testified that it was early in 1998 that a tattoo parlor was a tenant in the same
area that it presently exists.

Returning to the Code Enforcement section of the Baltimore County Code, Sections
3;6-2()4 and 205 provide if a correction notice is issued and is not complied with in a timely
manner that the Code Official may cite the property owner which did not occur in this case.

Another problem with People’s Counsel’s analysis of this situation is that he is
raising this issue for the first time at the Board of Appeals’ hearing on the special exception
request for a used car facility. On the Petitioners’ site plan, the area of the tattoo parlor is
speciﬁca]ly excluded. The site plan note specifically recites that it is not included in this
special exception request. The testimony at the hearing was that no part of the used car
facility will utilize the tattoo parlor and that the same is true vice versa. Ms. Hlopak in fact
testified that the office for the used car facility is walled off from the tattoo parlor.

The Baltimore County Code provides appellate jurisdiction only to the Board of
Appeals and Code Enforcement actions under Section 3-6-301 et seq. The procedural
requirements as a condition for the Board to entertain an appeal must be met under 3-6-302,
none of which were complied with in this case for the following reaéon: In People’s
Counsel’s prehearing letter to the Chairman of the Board of Appeals, he asserts on page 2
that the téttoo parlor is either non-conforming or non-compliant. He then jumps from that
statement to state the following sentence that “If the use is non-compliant, then the
processing is precluded by the Code Section.” There is no factual basis for his jump to
conclude that the property or use is non—corﬁpliant. There is no requirement of which
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Petitioners are aware that Petitioners must join and prove by Special Hearing Petition for the
tattoo parlor unless or until there is a proper challenge to its legal existence.

The basis on which the People’s Counsel relies in his claim it is not a present lawtul
use are not supported by facts or evidence. In fact, the evidence is to the contrary. The only
evidence before the Board is that since the tattoo parlor zoning bill was enacted and became
effective in March of 1998, the only inquiry about this specific property raising the same
issue mentioned by People’s Counsel was closed at time of inspection. No correction notice
was ever issued by the County. No citation was ever issued by the county. Therefore, there
is no support for People’s Counsel’s premise that if it exists, it must be illegal. People’s
Counsel’s point mentioned in his letter that the public policy favors eliminating non-
conforming uses has nothing to do with the Petition for a used car facility on an adjacent
property. The tattoo parlor is not proposed to be changed, modified, altered, expanded or
reduced. It is simply going to be fenced off from the used car facility with its own parking
area and gate; which it has already as pointed out by People’s Counsel in his cross
examination of Ms. Hlopak.

Turning to the case cited by People’s Counsel, County Council of Prince George’s
County, supra, that case involved a sand and gravel mining operation which enjoyed a legal
non-conforming use. The property owner subsequently sought to expand or alter the
operation under the zoning regulations of Prince George’s County and the Court of Appeals
held in its decision that the additional proposed uses under the special exception petition
were separate and distinct from the prior non-conforming use and the Court found each use
had different standards, regulations and requirements. Therefore, the Court of Appeals
concluded that the non-conforming use could continue but it could not morph into
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additional use under different regulations where the additional proposed use was in the
opinion of the Court different from that permitted under the existing non-conforming sand
and gravel mining operation. Therefore the proposed uses represents represented under
those circumstances a change of use of the subject property which was prohibited under the
laws of Prince George’s County. Baltimore County has a similar prohibition on
continuance of non-conforming uses, based on change of use under Section 104.1 of the
Baltimore County Zoning Regulations. However, that issue is off point and not before the
Board in this case. There is no authority té support the People’s Counsel’s position cited by
People’s Counsel, which he believes mandates or requires a “de novo” appeal that
Petitioners are required to go back to square one and either ask for additional zoning relief
under a Special Hearing Petition to prove a non-conforming use. People’s Counsel relies on
the County Code the section of law which he believes requires that the used car special
excgption cannot be approved if there has not been a special hearing approval obtained for a
non-conforming use for the tattoo parlor. However, the section of the Code on which he
relies, does not say or require that. It simply says no processing if a “violation” exists. For
a “violation” to exist, the evidence would have to prove the County Code enforcement arm
had initiated a case and have at least issued a correction notice; if not a citation alleging that
the property is in violation of County Code.

At gl_l times herein pertinent, no such situation occurred or existed from the time
Petitioners’ first requested the special exception all the way through the present. The Board
may recall that People’s Counsel when asked by the Board Chair if he had any such
evid.ence candidly stated he did not to indicate that a violation had been charged by the
County or was found by the County.
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People’s Counsel following conclusion of the hearing has informally communicated
with Petitioners’” Counsel prior to the submission of these Memos. People’s Counsel has
indicated he will request in his Memo that if the Board is inclined to approve the special
exception for the used car facility that he does not have any real objection to that approval.
He does intend to request that the Board impose a condition on that approval requiring that
the Petitioners apply for a special hearing to approve a non-conforming use for the tattoo
parlor within what he believes to be a reasonable period of time and to terminate the use in a
reasonable period of time if they do not.

Petitioners’ counsel is further given to understand that People’s Counsel will request
the Board if it should impose such a condition to impose a further condition in its order that
the use as a tattoo parlor must cease if the petition is not filed within a period of time as set
by the Bf;)ard.

Most respectfully and for the reasons already stated, the People’s Counsel if he
makes such a request, will be asking the Board to exercise primary code enforcement
jurisdiction which the Board does not have under County Code. As a practical matter, this
concern has nothing to do with the merits of the used car sales facility under Section 502.1
of the Zoning Regulations. Again, there is nothing currently charged as a violation by
Baltimore County against the property either by way of a correction notice or a citation as of
the time of hearing. That has been the situation ever since December 30, 1999 when after
inquiry and inspection the County closed the case concemning the tattoo parlor at this site
and took no other action which it would have been charged with taking under the law if the
inspector believed that thé existence of the tattoo parlor at that site and at that time violated
some provision of law in Baltimore County.

12
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It is also worth noting the letters of support from the adjacent property owners and
the persons who signed the petitions of support for the Special Excéption Petitién, as well as
apprdval of the existing uses. These uses have been at this site for more than eleven years,
according to testimony before the Board. Almost two years after the tattoo parlor law went
into effect, the only County inquiry concerning whether the tattoo parlor was a legal
operation through Code Enforcement was closed at intake after inspection. Petitioners
request that the Board keep in mind that there are two kinds of legal non-conforming uses in
Baltimore County: those which have gone through the special hearing process and received
a final order that they are a legal non-conforming use; and those which for one reason or
another have not been challenged. To the extent the Board reasonably views the 99 code
enforcement case as a challenge to the tattoo parlor’s continued existence from a zoning
perspective, the County’s actions in that case indicate neither something to be corrected or a

violation, then until now.

CONCLUSION

For the reasons aforesaid, Petitioners respectfully request this Board of Appeals to
approve the Special Exception for the used car facility with ancillary detailing, fix up work
to prepare for sale, and warranty work to be performed in the maintenance facility shown on
the Petitioners’ site plan. Petitioners also further request that the Board not impose the
restriction number 2 from the Zoning Commissioner’s Order regarding adveﬁisiné based on
the nature of the surrounding neighborhood and the existence of competitive used car

facilities who are not so restricted.

13



Respectfully submitted,

——

m \ o~
MICHAEL P. TANCZYHN
Suite 106
606 Baltimore Avenue
Towson, Maryland 21204
410-296-8823
Attorney for Ronald and Sandra Hlopak

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this _\m day of June, 2009, a copy of the
aforegoing Petitioners’ Memorandum was hand delivered to People’s Counsel, Peter
Zimmerman, Esquire, Office of the People’s Counsel, Baltimore County Board of Appeals,
105 W. Chesapeake Avenue, Suite 204, Towson, Maryland 21204.

MICHAEL P. TANCZYN
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E LAW QFFICES .
MICHAEL P. TANCZYN, P.A.
Suite 106 » 606 Baltimore Avenue
Towson, Maryland 21204
Phone: (410) 296-8823 » (410) 296-8824 « Fax: (410) 296 8827

Email: mgtlaw@venzon net

June 12, 2009

County Board of Appeals of Baltimore County
Attn: Mrs. Theresa R. Shelton, Administrator
105 West Chesapeake Avenue, Suite 203
Towson, Maryland 21204

Re: PETITION FOR SPECIAL EXCEPTION
E/S North Point Boulevard, 100'S of
Wise Avenue

(4412 North point Boulevard)
15" Election District

7" Council District

Case No. 2009-0049-X

Dear Ms. Shelton:

Per the Board’s direction, enclosed herewith please find the Petitioner’s Memorandum
and three copies for filing in this matter.

Thank you for your assistance in this regard.

Very truly yours,

Michael P. Tanc[yy?)
MPT:aef

Enclosures
cc: Mr. and Mrs. Ronald Hlopak
Peter Max Zimmerman, Esquire

ECEIVE])

JUN¥ 2 2009

BALTIMORE COUNTY
BOARD OF APPEALS


mailto:mptJaw@verizon.net

Y0 /‘ “/7 o . ‘

IN RE: PETITION FQR SPECIAL EXCEPTION * BEFORE THE
E/S North Point Boulevard, 100' S of
Wise Avenue * ZONING COMMISSIONER
(4412 North Point Boulevard)
15" Election District * FOR
7™ Council District
, * ‘ BALTIMORE COUNTY
Ronald Hlopak, et ux
Petitioners * Case No. 2009-0049-X
* * * * * * * * *

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter comes before the Zoning Commissioner for consideration of a Petition for
Special Exception filed by the legal owners of the subject property, Ronald T. Hlopak, and his
wife, Sandra L. Hlopak. The Petitioners request a special exception to allow the sale of used
motor vehicles on the major portion of the subject property located in a B.R.-A.S. Zone. The
subject property and requested relief are more particularly described on the site plan submitted,
which was accepted into evidence and marked as Petitioners’ Exhibit 1.

Appearing at the requisite public hearing were Ronald and Sandra Hlopak, property
owners, and Joéeph L. Larson of Spellman, Larson & Associates, Inc., the consultant who
prepared the site plan. There were no Protestants or other interested persons present.

Testimony and evidence offered revealed that the subject property is a rectangular shaped
parcel on the east side of North Point Boulevard (MD Route 151) just south of Wise Avenue in
the Dundalk/Sparrows Point area. The property is approximately 156 feet wide and 123 feet
deep and contains a gross area of 0.45 acres, more or less, zoned B.R.-A.S. (Business, Roadside
in the Automotive Services District). Presehtly, the property is improved with a 23' x 30’ two-
story structure with supporting parking (seven [7] spaces) located on the southwest corner off the

lot used as a tattoo parldr. This building, as delineated on the site plan (Petitioners’ Exhibit 1), is




surrounded by hatch marks designating a lot area of 85' wide and 52' deep. This hatched area
consists of approximately 4,000 square feet, operates separately, is not a part of the special
exception area and has its own curb cut for ingress and egress to North Point Boulevard. The
remaining major portion of the lot is completely fenced, contains 0.39 acres' and will serve as
the used motor vehicle sales area. This lot shaded in blue on Petitioners’ Exhibit 1 is improved
with a small office (15' x 34"), a combination three-bay garage and office (68' x 28") and ten (10)
parking spaces. The remainder of the lot is labeled auto storage yard and has its own access to
North Point Boulevard.

An appreciation of the property’s past history and use is relevant and briefly outlined.
Mr. Hlopak testified that since his birth in 1941 his parents owned the subject property with the
improvements described above. Since the early 1950°s through to the 1990’s, the property
served as “Ron’s Used Cars”. In 1993 following his mother’s death, the Petitioners took title to
the property and the use was converted from that of used motor sales to the sale of boats.” The
Petitioners now appear, as they must, desirous of again utilizing the special ei(ception area for
the sale of used cars, using the same space arrangement that was previo%lg} u;;d since the early
1950’s. In this regard, the site has been completely restored to its pre-boatyard condition. As

evidenced by Petitioners’ photographic Exhibits 2A (before) and 2B (after), all boats and debris

», \4

AN
! The legal description for the S}e‘cial éxception area is described as follows: “BEGINNING for the same at a point
on the east side of North Point Boulevard (Maryland Route 151) said point being 100 feet more or less southerly
from the south side of Wise Avenue and running thence for a line of division south 85 degrees 27 minutes 00
seconds east 122.74 feet thence south 1 degree 52 minutes 00 seconds west 156.00 feet thence north 87 degrees 15
minutes 00 seconds west 79.00 feet thence north 1 degree 52 minutes west 33.00 feet thence south 87 degrees 15
minutes east 8.40 feet thence north 1 degree 52 minutes west 52,00 feet thence north 87 degrees 15 minutes west

52.53 feet to a point on the east side of North Point Boulevard thence running along the east side of North Point
Boulevard north 1 degree 52 minutes 00 seconds west 74.85 feet to the place of beginning.”

T

2 A boatyard is a permitted use by right in the B.M. zone per Section 233.2 of the B.C.Z.R.



have been removed from the lot and the improvements thereon rehabilitated to an attractive
condition.

In order for special exception relief to be granted, the Petitioner must meet the burden set
forth in Section 502.1 of the B.C.Z.R. Generally, the‘ Petitioner must demonstrate that the
proposed use will not be detrimental to the health, safety and general welfare of the locale. (See
Schultz v. Pritts, 291 Md. 1 (1995). Moreover, as has been emphasized by the Court of Appeals
in discussing the law of special exceptions, it must be shown that the proposed use at the subject
location will not cause any adverse impacts above and beyond those inherently associated with
such use elsewhere in the zone. (See e.g., Mossberg v. Montgomery Co., 321, Md. 494 (1993)

and People’s Counsel for Baltimore County v. Loyola Md. (2007).

After due consideration of the proffered testimony presented by Mr. Larson and the
'Petitioners, I find that the relief requested complies with the special exception requirements set
forth in Section 502.1 of the B.C.Z.R. The proposed use is an appropriate use of the subject site
«(as it had been for the past 40 years) and will not be detrimental to adjacent properties.

Pursuant to the advertisement, posting of the property and public hearing on the Petition
held and for the reasons set forth herein, the relief requested shall be granted.

THEREFORE, IT IS ORDERED by the Zoning Commissioner for Baltimore County this

' 4 day of October 2008, that the Petition for Special Exception seeking approval of

the use of the subject property for the sale of used motor vehicles, pursuant to Section 236.4 of
the Baltimore County Zoning Regulations (B.C.Z.R.), in accordance with Petitioners’ Exhibit 1,
! beandis hereby granted, subject to the following restrictions:

| 1) The Petitioners may apply for their use permit and be granted same

upon receipt of this Order; however, Petitioners are hereby made aware
that proceeding at this time is at their own risk until the 30-day appeal



WIW:dlw

2)

3)

4)

period from the date of this Order has expired. If an appeal is filed and
this Order is reversed, the relief granted herein shall be rescinded.

All signage will be in accordance with the B.C.Z.R. and there shall be
no flashing lights, banners, balloons, or other similar advertising on the
site.

There will be no mechanical repairs or automotive body or fender
repair work performed on site.

When applying for any permits, the site plan filed must reference this
case and set forth and address the restrictions of this Ordgr.




MARYLAND

JAMES T. SMITH, JR. i WILLIAM J. WISEMAN II1

County Executive
4 Zoning Commissioner

October 14, 2008

Joseph L. Larson

Spellman, Larson & Associates, Inc.
222 Bosley Avenue, Suite B-3
Towson, MD 21204

- RE: PETITION FOR SPECIAL EXCEPTION
: E/S North Point Boulevard, 100' S of Wise Avenue
(4412 North Point Boulevard)
15™ Election District - 7" Council District
Ronald Hlopak, et ux — Petitioners
Case No. 2009-0049-X

Dear Mr. Larson:

Enclosed please find a copy of the decision rendered in the above-captioned matter. The
~ Petition for Special Exception has been granted with restrictions, in accordance w1th the attached
Order.

In the event any party finds the decision rendered is unfavorable any party may file an appeal
to the County Board of Appeals within thirty (30) days of the date of this Order. For further
information on filing an appeal, please contact the Department of Permits and Development
Management office at 887-3391.

Zoning Commissioner
WIW:dlw for Baltimore County
Enclosure

c: | Ronald and Sandra Hlopak 4412 North Pomt Boulevard, Baltimore, MD 21219
People's Counsel; Office of Planmng, File

Jeﬂ'crson Building | 105 West Chesapeake Avenue, Suite 103 | Towson, Maryland 21204 | Phone 410-887-3868 ] Fax 410- 887 3468
www,baltimorecountymd.gov


http:www.baltimorecountymd.gov

Petltmn for Spec1al Exceptmn

to the Zoning Commlssmner of Baltimore County

: for the pmperty located at 4412 North Point Bou]evard

which is presently zoned BR-AS
This Petition shall be filed with the Departmont of Permits and Development Management. The undersngned legal
" owner(s) of the pro ferty situate in Baltimore County and which is described in the description and plat attached hereto and -
made a part hereof, hereby petition for a Special Exception under the Zonmg Regulations of Bammore County. to use the
herein descr:bed property for

Used Motor Vehicle Qutdoor Sales

Property is to be posted and advertised as prescribed by the zoning regulatlons
I, or we, agree to pay expenses of above Special Exception, advertising, posting, etc. and further agree to and are to be bounded by the
zoning regulataons and restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County.

/We do solemnly declare and affirm, under the penalties of
perjury, that liwe are the legal owner(s) of the property whtch
is the subject of this Petition.

Q_Qntzagtﬁumhas_er[!,ﬁs_& | Legal Owner(s):
| NA L Ronald H]opak
Name - Type or Print . : Name - Typi m »
| NA ' 7. [A bid
Signature . ' S|gnature v e
: NA '
Address . ] Telephone No. Name - Type or Print
NA Sandra Hlopak
City ] State Zip Code - Signature )
" Attorney For Petitioner: '  Bdzerpe /VZ B 1.301-307- 9089
' ' Address Telephone No.
. 4412 North Point Blvd. 21219
Name - Type or Print Lo City i s State Zip Code
, Baltimore MD ‘
epreseniati
Signature
« Joseph L. Larson
Company ( . Name s
-~ - . ' « 222 Bosley Ave. Suite B-3  410-823-3535
Address Telephone'No. = ™~ Address ) Telephone No.
‘ . ' Towson _ MD 21204
City - State Zip Code. -a.... City ] . State - Zip Code
S OFFICE USE ONLY
' = " ESTIMATED LENG6TH OF HEARING
Case No. ‘ZOO? ODV—? )c . | UNAVAILABLE FOR HEARING

Reviewed By N\ (A~n Date OF~ (B -TF
zevow&yqs A ~




" CONTAINING 0.349 acres of land more or less.

- CIVIL ENGINEERS AND LAND SURVEYORS
222 BOSLEY AVENUE, SUITE B-3
TOWSON, MARYLAND 21204
TEL (410) 823-3535/ FAX (410) 825-5215

LEGAL DESCRIPTION TO ACCOMPANY ZONING PETITION
4412 NORTH POINT BOULEVARD
15™ ELECTION DISTRICT
BALTIMORE COUNTY, MARYLAND

BEGINNING for the same at a point on the east side of North Point Boulevard (Maryland Route
151) said point being 100 feet more or less southerly from the south side of Wise Avenue and
running thence for a line of division south 85 degrees 27 minutes 00 seconds east 122.74 feet

‘thence south 1 degree 52 minutes 00 seconds west 156.00 feet thence north 87 degrees 15

minutes 00 seconds west 122.62 feet to a point on the east side of North Point Boulevard and
then running along the east side of North Point Boulevard north | degree 52 minutes 00 seconds
west 159.86 feet to the place of beginning.

CONTAINING 0.45 acres of land more or less.

LEGAL DESCRIPTION TO ACCOMPANY ZONING PETITION
FOR SPECIAL EXCEPTION
4412 NORTH POINT BOULEVARD, 15™ ELECTION DISTRICT
BALTIMORE COUNTY, MARYLAND

! BEGINNING for the same at a point on the east side of North Point Boulevard (Maryland Route

151) said point being 100 feet more or less southerly from the south side of Wise Avenue and
running thence for a line of division south 85 degrees 27 minutes 00 seconds east 122.74 feet
thence south 1 degree 52 minutes 00 seconds west 156.00 feet thence north 87 degrees 15
minutes 00 seconds west 79.00 feet thence north 1 degree 52 minutes west 33.00 feet thence
south 87 degrees 15 minutes east 8.40 feet thence north 1 degree 52 minutes west 52.00 feet
thence north 87 degrees 15 minutes west 52.53 feet to a point on the east side of North Point
Boulevard thence running along the east side of North Point Boulevard north 1 degree 52
minutes 00 seconds west 74.85 feet to the place of beginning. # '

File#D08130801

ROBERT E. SPELLMAN, PL S
JOSEPH L. LARSON



BALTIMORE COUNTY MARYLAND
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MISCELLANEOUS RECEIPT
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! NOTICE OF zonma nsnnms

The Zemng Commrssioner of
IBaitlmcre County,. by authonty '

of the Zoning Act and Regula-

trons of Battimore County will [+
hold a public ‘hearing in Tow- |,
fson, Maryland®onithe property |-

hdentmed fierein as follows®
Case: # 2009-0049-X -

“E/fside “of North Point, Boyle-

vard, 100 feet i/ South of:|;

“Wise Avenug 1
i 15th Election District -
*7th Councilmanic Distnct *

i.Legal Owner(s) Honaid & San-~

dra Hiopak.

Special Excapunn fera used
‘motor vehicle outdoor sales.:
Hsarlng: Tuesday, October 7,
‘2008, at 9:00 a.m. Jetferson’
'~Buiming, -Room .. 104, ,105

Towson 21204 L

WILLIAMJ W!SEMAN Ml
Zoning Comm|sst0ner for Balt|~
1 more Couniy -

"NOTES: “(1).. Hearmgs are:
Handicapped: ,Accessible; Jor
special accommodat:ons
Please Coftact “the Zoning
‘Commigsionér's " - Office., at
~(410) 887-4385, - .

{2) For information concern-
tmg the File. and/or Hearing,
Contact the. Zoning. Hevrew Of-
fice at- (410) 887-3391, .
JTS!?O? Sept/23,1. 18413?

LR < ?~..«
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K . A
v e

S
14412 North Point Boulevard ¢ 1

West' Chesapeaka Avenue

CERTIFICATE OF PUBLICATION

alas( s

THIS IS TO CERTIFY, that the annexed advertisement was published

in the following weekly newspaper published in Baltimore County, Md.,

once in each of I successive weeks, the first publication appearing

n_ IQ._BE 2008 .

ﬁ The Jeffersonian

(O Arbutus Times

[ Catonsville Times

[ Towson Times

[ Owings Mills Times
[ NE Booster/Reporter
[ North County News

S Jittige,

LEGAL ADVERTISING


http:C.,oota.ct

CERTIFICATE OF POSTING

Department of Permits & Development Management Date: September 22, 2008
Baltimore County

111 W. Chesapeake Avenue

Room 111

Towson, MD 21204

_Zoning Office
~ Attention: Ms. Kristen Matthews/ Mr. Timothy Kotroco

Re:  Case Number: 2009-0049-X
Petitioner/Developer: Ronald & Sandra Hlopak
Date of Hearing/Closing: Tuesday October 7, 2008

This is to certify under the penalties of perjury that the necessary sign (s) required by law
were posted conspicuously on the property located at: 4412 North Point Boulevard Baltimore,
MD 21219.

The sign (s) were posted on: September 22, 2008

e {
Avilliam D. Gulick, Jr.

2944 Edgewood Avenue
Baltimore, MD 21234
(410) 530-6293



Notary Public . .

WILLIAM D. GULICK, JR

Baltimore County Approved Sign Poster

2944 Edgewood Avenue
410-530-6293 Baltimore, MD 21234

DATE: %F‘T 22, 2008

10 Z0ONING OFF ce Re: CINSE RO, 200D - 0049 =>4

DM 4412 HorTh FOINT BlLvD
BALTIMORE COUNTY HLOPAW

ATTENTION: MR | TIMETHY KOT’ROOO MRS, KRISTEN METTHENWS

}Q{Ve are submitting () We are returning ( ) We are forwarding
{ ) Herewith () Under separate cover
No. Description

| [ CERT\FICATE CF TosTND
2 (e dortos

}{Eor processing Mor your use ( ) For your review
{ ) Please call when ready ( ) Please return to this office  ( ) In accordance with your request
Remarks :

For further information, please contact the writer at this office.

Ronalo & SANDRA
HLoBAaK

Very truiy yo

o
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PHOTOGRAPHIC RECORD
“ Citation/Case No.. 1O — O‘{'q % 44/2. /\-)O/-Hf[ Po(n.)')' BOU

Date of Photographs ﬁ—' (4-019

- [PuBLIC FEARING

CASE NUMBER

FOR INFORMATION CALL

410-887-3180

DO NOT REMOVE
UNDER PENALTY OF LAW

| HEREBY CERTIFY that | took the -~ photographs set out above, and that these photographs

(number of photos)
fairly and accurately depict the condition of the property that is the subject of the above-referenced

citation/case number on the date set out above

Enforcement Officer

11/14/00
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APR 1 & 2008

BALTIMORE COUNTY - Requested: January 30, 2009

BOARD OF APPEALS.

APPEAL SIGN POSTING REQUEST

"CASE NO.: 09-049-X
4412 North Point Boulevard

15™ ELECTION DISTRICT APPEALED: 10/28/08

ATTACHMENT — (Plan to accompany Petition — Petitioner’s Exhibit No. 1)

TO:

*#*COMPLETE AND RETURN BELOW INFORMATION*¥##%*

CERTIFICATE OF POSTING

Baltimore County Board of Appeals

The Jefferson Building, Suite 203
102 W. Chesapeake Avenue : 6/

Z
Towson, MD 21204 ' 4 { 4

Attention: Theresa Shelton
Administrator

CASE NO.: 09-049-X

LEGAL OWNER: Ronald Hlopak

“This is to certify that the necessary appeal sign was posted conspicuously on theproperty

located at:

4412 NORTH POINT BOULEVARD
E/S NORTH POINT BOULEVARD, 100’ S OF WISE AVENUE

The sign was Sosted on

(Slgnature of Sign Poster)

4.14. 9 ,;oo

1|, Chusel v&b

(Print Nam
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DEPARTMENT OF PERMITS AND DEVELOPMENT MANAGEMENT
ZONING REVIEW

ADVERTISING REQUIREMENTS AND PROCEDURES FOR ZONING HEARINGS

" The_Baltimore County Zoning Regulations (BCZR) require that notice be given to the
general public/neighboring property owners relative to property which is the subject of
an upcoming zoning hearing. For those petitions which require a public hearing, this
notice is accomplished by posting a sign on the property (responsibility of the
.- petitioner) and placement of a notice in a newspaper of general circulation in the.
Countys both at least fifteen (15) days before the hearing.

A ‘Zon ng Revxew will ensure that the legal requirements for advertising are satisfied.
However, the petitioner is responsible for the costs associated with these requirements.

- The newspaper will bill the person listed below for the advertising. This advertising is
due upon receipt and should be remitted directly to the newspaper.

OPINIONS MAY NOT BE ISSUED UNTIL ALL ADVERTISING COSTS ARE PAID.

For Newspaper Advertising:

ltem Number or Case Number: @ D %é ?
Petmoner. WD H\méﬁ L% 6*@%‘\\0% H 0‘0&
Address or Location/‘d‘ Q M(% = PO{NT Pﬁ ,\/6

PLEASE FORWARD ADVERTISING BILL TO:

vame. RONAL © HHOTAK & ZANTRA A O~
Address: 5’ .6 @J@Ad\l F@:/? Iﬁ”’\\\}c;
Meteny MWD =14 —|472

Telephone Number: (J ° 30‘ - 2857 - \90873/)

‘Revised 7/11/05 - SCJ



TO: PATUXENT PUBLISHING COMPANY A
Tuesday, September 23, 2008 Issue - Jeffersonian

Please forward billing to: - ' ‘
Ronald & Sandra Hlopak : .. 1-301-387-9089
515 Gleanings Drive > :
McHenry, MD 21541-1472

NOTICE OF ZONING HEARING

. The Zohing Commissioner of Baltimore County, by authority of the Zoning Act and Regulations
of Baltimore County, will hold a public hearmg in Towson, Maryland on the property identified
herem as foliows

CASE NUMBER: 2009-0049-X

4412 North Point Boulevard ' '

- E/side of North Point Boulevard, 100 feet +/- South of Wise Avenue
15" Election District — 7' Councilmanic District

Legal Owners: Ronald & Sandra Hlopak

Special Exception for a used motor vehicle outdoor sales.

Hearing: Tuesday, October 7, 2008 at 9:00 a.m. Jefferson Building, Room 104,
/ £hesapeake Avenue, Towson 21204

WILLIAM J. W|SEMAN Hi
ZONING COMMISSIONER FOR BALTIMORE COUNTY

NOTES: (1) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL
ACCOMODATIONS, PLEASE CONTACT THE ZONING COMM!SSIONER S

OFFICE AT 410-887-4386.
(2) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING CONTACT

THE ZONING REVIEW OFFICE AT 410-887-3391.



BALTIMORE COUNTY

MARYLANKD

JAMES T. SMITH, JR. ‘ _ _ , ’m@@ﬂfgmbgpmpgog&emr

County Executive ) Department of Permits and

Development Management
NOTICE OF ZONING HEARING '

The Zoning Commissioner of Baltimore County, by authority of the Zonihg Act and Regulations
of Baltimore County, will hold a public hearmg in Towson, Maryland on the property identified
herein as follows:

CASE NUMBER: 2009-0049-X
4412 North Point Boulevard
E/side of North Point Boulevard, 100 feet +/- South of Wise Avenue
15™ Election District — 7' Councilmanic District
Legal Owners: Ronald & Sandra Hlopak

Special Exception for a used motor veh cle outdoor sales

Hearmg Tuesday, October 7, 2008 at 9:00 a.m. Jefferson Bulldmg Room 104,
105 West Chesapeake Avenue Towson 21204

AL Blece

~ Timothy Kotroco
Director

TK:kIm

C: Mr. & Mrs. Hiopak, 4412 North Point Blvd., Baltimore 21219
Joseph Larson 222 Bosley Avenue, Ste. B 3, Towson 12204

NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN ‘
APPROVED POSTER ON THE PROPERTY BY MONDAY, SEPTEMBER 22,2008.
(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL »
ACCOMMODATIONS PLEASE CALL THE ZONING COMMISSIONER'S OFFICE
. AT 410-887-4386.
(3) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT
- THE ZONING REVIEW OFFICE AT 410-887-3391.

, Zoning Review | County Office Building A
T 111 West Chesapeake Avenue Room 111 | Towson, Maryland 21204 | Phone 410-887-3391 | Fax 410-887-3048
www.baltimorecountymd.gov
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@ounty Board of Appenls of Baltimore County

JEFFERSON BUILDING
SECOND FLOOR, SUITE 203
105 WEST CHESAPEAKE AVENUE
TOWSON, MARYLAND, 21204
410-887-3180
FAX: 410-887-3182

Hearing Room #2, Second Floor
Jefferson Building, 105 W. Chesapeake Avenue

May 14, 2009
NOTICE OF DELIBERATION
CASE #: 09-049-}( MATTER OF: Ronald Hlopak and Sandra Hlopak —
- Legal Owners / Petitioners
4412 North Point Boulevard
15" Election District; 7" Councilmanic District
RE: - To allow the sale of used motor vehicles on the subject property located in a B.R.-A.S. zone.

10/14/08 — ZC decision that Petition for Special Exception —- GRANTED with restrictions.

Having heard this matter on 5/14/09, public deliberation has been scheduled for the following date /time:

DATEANDTIME :  THURSDAY,JULY 16, 2009 at 9:00 a.m.

LOCATION : Hearing Room #2, Jefferson Building ,
105 W. Chesapeake Avenue, Second Floor (adjacent to Suite 203)

NOTE: Closing briefs are due no later than 4:00 p.m. on Friday, June 12, 2009
(Original and three [3] copies)

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS; HOWEVER, ATTENDANCE IS NOT
REQUIRED. AWRITTEN OPINION /ORDER WILL BE ISSUED BY THE BOARD AND A COPY SENT TO
ALL PARTIES. '

Theresa R. Shelton, Administrator

¢ Appellants : . Peter Max Zimmerman
Carole S. Demilio
People’s Counsel for Baltimore County

Counsel for Petitioners/Legal Owners : Michael Tanczyn, Esquire
Petitioners/Legal Owners - : Ronald Hlopak and Sandra Hiopak

Joseph Larson
William Wiseman, III, Zoning Commissioner
Timothy Kotroco, Director/PDM
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@ounty Board of Appeals of Baltimore auntg

JEFFERSON BUILDING
SECOND FLOOR, SUITE 203
105 WEST CHESAPEAKE AVENUE
TOWSON, MARYLAND, 21204
410-887-3180
FAX: 410-887-3182

Hearing Room #2, Second Floor
Jefferson Building, 105 W, Chesapeake Avenue

February 26, 2009

NOTICE OF ASSIGNMENT

CASE #: 09-049-X MATTER OF: Ronald Hlopak and Sandra Hlopak —
Legal Owners / Petitioners
4412 North Point Boulevard
15" Election District; 7% Councilmanic District .

RE: - To allow the sale of used motor vehicles on the subject property located in a B.R.-A.S. zone.

10/ 14/08 — ZC decision that Petition for Special Exception — GRANTED with restrictions.

ASSIGNED FOR: THURSDAY, MAY 14, 2009, AT 10:00 A.M.

NOTICE: This appeal is an evidentiary hearing; therefore, parties should consider the advisability of
retaining an attorney.

Pleasé refer to the Board’s Rules of Practice & Procedure, Appendix B, Baltimore County Code.

- IMPORTANT: No postpdnements will be granted without sufficient reasons; said requests must be in
writing and in compliance with Rule 2(b) of the Board’s Rules. No postponements will be granted within 15
days of scheduled hearing date unless in full compliance with Rule 2(c).

If you have a disability requiring special accommodations, please contact this office at least one week prior to
hearing date. ‘ ‘ :
Theresa R. Shelton, Administrator

< Appellants 7 : Peter Max Zimmerman
: ’ Carole S. Demilio :
" People’s Counsel for Baltimore County

Consultant for Petitioners/Legal Owners . Joseph Larson . .

Petitioners/Legal Owners : Ronald Hlopak and Sandra Hlopak

William Wiseman, III, Zoning Commissioner
Timothy Kotroco, Director/PDM



BALTIMORE COUNTY

MARYLAND

JAMES T. SMITH, JR. ' : TIMOTHY M. KOTROCOQ, Direcror
Couvity Executive : ‘ Department of Permits and
Development Management

October 1, 2008
~ Ronald & Sandra Hlopak '
4412 North Point Blvd.
Baltimore, MD 21219

Dear: Ronald & Sandra Hlopak .

- RE: Case Number 2009-0049-X, 4412 North Point Blvd.

The above referenced petition was accepted for processing ONLY by the Bureau of Zoning -
Review, Department of Permits and Development Management (PDM) on August 18, 2008. This letter is
not an approval, but only a NOTIFICATION.

- The Zoning Advisory Committee (ZAC), which consists of representatives from several approval
. agencies, has reviewed the plans that were submitted with your petition. All comments submitted thus far
from the members of the ZAC are attached. - These comments are not intended to indicate the
appropriateness of the zoning action requested, but to ensure that all parties (zoning commissioner,
attorney, petitioner, etc.) are made aware of plans or problems with regard to the proposed improvements -
- that may have a bearing on this case. All comments will be placed in the permanent case file.

If you need further information or have any questions, please do not hesitate to contact the
commenting agency. .

W, Carl Richards, Jr.
Supervisor, Zoning Review

WCR:Inw

Enclosures

e People’s Counsel . '
' Joseph L. Larson, 222 Bosley Ave. Ste. B-3, Towson, MD 21204

Zoning Review | County Office Building
111 West Chesapeake Avenue, Room 111 | Towson, Maryland 21204 | Phone 410-887-3391 | Fax 410 887-3048
www.baltimorecountymd.gov


http:www.baltimorecountymd.gov

, BALTIMORE COUNTY, MARYLAND

INTEROFFICE CORRESPONDENCE

TO: Timothy M. Kotroco, Director DATE: August 26,2008
Department of Permits &
Development Management

- FROM: Dennis A. Keﬁnedy, Supervisor
* Bureau of Development Plans
Review

SUBJECT:  Zoning Advisory Committee Meetin g
For September 2, 2008 A
_Jtem Nos. 09-0037, 0039, 0046, 0047, 0048

(0049 7and 0050

The Bureau of Development Plans Review has reviewed the subject-zoning |
iterns, and we have no comments. o

'DAK:CEN:Irk
ce: File .
ZAC- 08262008-NC COMMENTS



BALTIMORE COUNTY

MARYLAND

JAMES T. SMITH, JR. - : . JOHN J. HOHMAN, Chief

County Execu(ive . . _ . - Fire Department
County Office Building, Room 111 - August 28,2008

Mail Stop #1105
111 West Chesapeake Avenue
Towson, Maryland 21204

ATTENTION: Zoning Review Planners
Distribution Meeting Of: August 25}2008

‘Item Number:'oo33,oo37,003950047,0048{op491p050

1The Fire Marshal's Office has no comments at this time.

Pursuant to your request, this Bur€au has reviewed the referenced plan(s)
and the comments below are applicable and required 'to be corrected or

incorporated into the final plans for the property.

Lieutenant Roland P Bosley Jr.
Fire Marshal's Office
410-887-4880 (C)443-829-2946
‘MS-1102F

cc: File

700 East Joppa Road | Towson, Maryland 21286-5500 | Phone 410-887-4500

www.baltimorecountymd.gov


www.baltimorecountymd.g?v

BA'LTIMORE COUNTY, MARYLAND

INTER-OFFICE CORRESPONDENCE

TO: Timothy M. Kotroco, Director DATE: September 30, 2008
Department of Permits and o '
Development Management _ HE e E JIW]‘ .
. n .
FROM:  AmoldF. Pat Keller, III 0CT 07 2upp | lﬂ
’ Director, Office of Planning BY:

LT T,
bt L T T T
meeescan
SOnes

SUBJECT: Zoning Advisory Petition(s): Case(s) 09-049- Special Exception

The Office of Planning has reviewed the above referenced case(s) and has concerns surrounding
the petitioner’s request. The site plan indicates the subject property is currently used for auto
" storage and is not surrounded by residential uses. However, after review of aerial photography it
appears that boats are being stored and/or sold on the site. The Office of Planning has some
concerns about the legitimacy of the existing and proposed uses. Furthermore, the legal status of
the tattoo parlor may need confirmation by special hearing and the limits of the boat/ used car
storage appear to overlap the associated uses of the tattoo parlor.

Nonetheless, if the petitioner is able to demonstrate a hardship or practical difficulty, resulting in
the Zoning Commissioner granting the zoning relief, the Office of Planning has no objection.

For further questions or additional information concerning the matters stated herein, please
contact John Alexander in the Office of Planning at 410-887-3480.

WADEVREV\ZAC\9-049.doc



Martin-O’Matley, Governor |
Anthony G. Brown, Lt. Governor |

Bl

: ohn D. Porcari; SEC"@[LH’) L
"Neil J. Pedersen, Administrator -

Administration
Marviand Depaitrent of Transporta

Date: 'A\uﬁ u%rzé 266%

Ms. Kristen Matthews. ' RE: fBaltlmore County

Baltimore County Office of : Item No._ 2009 »a,é}g..ﬁ

Permits and Development Management 4.4\ L{QQ\ <t Yo waLVv

County Office Building, Room 109 _ ' MD S

Towson, Maryland 21204 - - é'OPA\(.QlOV"rK\\(
VEC AL EXCEPTION

Dear Ms. Matthews:

We have reviewed the site plan to accompany petition for variance on the subject of the
above captioned, which was received on ¢©/2¢. A field inspection and internal review reveals
that the existing entrance onto is consistent with current State Highway Administration

‘requirements. Therefore, this office has no objection to 2009-CAY~% | Case Number
approval. ‘

Should you have any questions regarding this matter feel free to contact Michael Bailey at
410-545-5593 or 1-800-876-4742 extension 5593. Also, you may E-mail him at
" (mbailey(@sha.state.md.us). Thank you for your attention.

Very truly yours,

o P

Q)Steven D. Foster, Chie
{4 Engineering Access Permits

Division
SDF/MB
Cc: Mr David Malkowski, District Engineer, SHA '
Mr. Michael Pasquariello, Utility Engineer, SHA : conliy o,
. i : L e p .

My telephone number/toll-free number is _
Marviand Relay Service for Impaired Hearing or Speech: 1.800.735.2258 Statewide Toll Free

Street Address: 707 North Calvert Street - Baltimore, Maryland 21202 - Phone: 410.545.0300 - www.marylandroads.com



- :

RE: PETITION FOR SPECIAL EXCEPTION * BEFORE THE
4412 North Point Blvd; E/S North Point

Blvd, 100’ S of Wise Avenue * ZONING COMMISSIONER
15" Election & 7™ Councilmanic Districts . :

Legal Owner(s): Ronald Hiopak * "FOR

B Petitioner(s)

*  BALTIMORE COUNTY
*09-049-X

* % * * * 5 * * % * * * *

ENTRY OF APPEARANCE

Please enter the appearance of People’s Counsel in the above-captioned matter. Notice
should be sent of any hearing dates or other proceedings in this matter and the passage of any

preliminary or final Order. All parties should copy People’s Counsel on all correspondence sent

- and documentation filed in the case.

DM Limmeamon

PETER MAX ZIMMERMAN
People’s Counsel for Baltimore County

AEPNE

RECEIVED , ‘ CAROLE S. DEMILIO
Deputy People’s Counsel -
AUG 2 8§ 2008 Jefferson Building, Room 204

105 West Chesapeake Avenue
: Towson, MD 21204
TeomToesesteenesee . (410) 887-2188
. CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 28" day of August, 2008, a copy of the foregoing

Entry of Appearance was mailed tv Joseph Larson, 222 Bosley Avenue, Suite B-3, Towson,

Maryland 21204, Attorney for Petitioh_er(s).

g_@/"{a? ZMMM)"M

PETER MAX ZIMMERMAN
People’s Counsel for Baltimore County



BALTIMORE COUNTY

MARYLAND

JAMES T. SMITH, JR. : )

County Executive ' : T[gIOTﬁyg 2&@%52)”2::;[:; .
] .o - ) Development Management

Joseph Larson

Spellman, Larson & Associates

222 Bosley Avenue, Ste. B-3

Towson, MD 21204

Dear Mr. Larson:

RE: Case: 2009-0049-X, 4412 North Point Blvd.

Please be advised that an appeal ot the"above-referericed case was filed in this
office on October 28, 2008 from People’s'Counsel of Baltimore County. All materials

relative to the case have been forwarded to the Baltimore County Board of Appeals
(Board).

If you are the person or party taking the appeal, you should notify other similarly
interested parties or persons known to you of the appeal. If you are an attorney of
record, it is your responsibility to notify your client. ~

If you have any questlons concerning this matter pIease do not hesitate to call the

Board at 410-887-3180.
/Zcerel

!

bk co
Timothy Kotroco
' Director

§

TK:klm

c: William J. Wiseman I, Zoning Commrssmner
Timothy Kotroco, Director of PDM
People's Counsel
Ronald & Sandra Hlopak, 4412 North Point Blvd Baltimore 21219

Zoning Review | County Ofﬁcc Building
111 West Chcsapcake Avenue, Room 111 | Towson, Maryland 21204 | Phone 410-887- 3391 | Fax 410-887-3048
www.baltimorecountymd.gov



.Baltimore County, Marylara
OFFICE OF PEOPLE'S COUNSEL

Jefferson Building
105 West Chesapeake Avenue, Room 204
Towson, Maryland 21204

410-887-2188
Fax: 410-823-4236

PETER MAX ZIMMERMAN , ‘ o CAROLE S. DEMILIO
People's Counsel’ _ October 28, 2008 Deputy People's Counsel

Hand-delivered .
Timothy Kotroco, Director
Department of Permits and

- Development Management
111 W. Chesapeake Avenue.
Towson, MD 21204

Re: ~ PETITION FOR SPECIAL EXCEPTION
E/S North Point Blvd., 100’ S of Wise Avenue
(4412 North Point Blvd.)
15" Election District; 7" Council District
Ronald Hlopak, et ux. - Petitioners
Case No.: 09-049-X

Dear Mr. Kotroco:
. Please enter an appeal by the People’s Counsel for Baltimore County to the County
Board of Appeals from the Findings of Fact and Conclusions of Law dated October 14, 2008 by

the Baltimore County Zoning Cormmissioner.

Please forward copies of any papers pertinent to the appeal as necessary and appropriate.

Very truly yours,
Rz Hlyx Zmsan
wn I ) Lammanpoo,
RECEIVED ,
_ _ Peter Max Zimmerman
: 0CT 2 % 7008 ' People’s Counsel for Baltimore County
o C&« Ag ; *w/
: Carole S. Demjhio
Deputy People’s Counsel
PMZ/CSD/rmw
cc: Joseph L. Larson, Representative for Petitioners

Ronald Hlopak, Petitioner



APPEAL
Petition for Special Exception
4412 North Point Boulevard
E/S North Point Blvd., 100’ S of Wise Avenue
15th Election District — 7th Counciimanic District
Legal Owners: Ronald Hlopak

Case No.: 2009-0049-X

Petition for Special Exceptioh (August 18, 2008)4
Zoning Description of Property
Notice of Zoning Hearing (September .10, 2008)
.Ce'rtification of bublication (The Jeffersonian — September 23, 2008)
- Certificate of Posting (September 22, 2008) by William G'ulick, Jr.
Entry of Appearance by People’s Counsel (August 28, 2008) '
Petitionér(s) Sign-In Sheet — One Sheet
Protestant(s) Sign-In Sh.eet .- None
. Citizen(s) Sign.-ln Sheet — Néne
Zoning Advisory Committee Comments
Petitioners.' Exhibit - |
' 1. Site Plan
2. Photographs (A & B)
Protestants' Exhibits - None
Miscellaneous (Not Marked asExhibi_t)‘- None
aning Commissioner's Order (GRANTED - October 14, 2008)
thice of A.ppeél received on October 28, 2008 by the Office of People’s Counsel'
c: F;eoplé‘-s~ Counsel of Baltimore County., MS #2010
Zoning Commissioner/Deputy Zoning Commissioner
Timothy Kotroco, Director of PDM
Joseph Larson

Ronald Hlopak

date sent January 8, 2008, kim



CASE #: 09-049-X MATTER OF: Ronald Hlopak and Sandra Hlopak -
Legal Owners / Petitioners
4412 North Point Boulevard
15" Election District; 7™ Councilmanic District

RE: —To allow the sale of used motor vehicles on the subject property located in a B.R.-A.S.
zone.

10/14/08 — ZC decision that Petition for Special Exception - GRANTED with restrictions.

2/26/09 — Notice of Assignment for Thursday, May 14, 2009 was sent to the following:

c: Appellants ' ' : Peter Max Zimmerman
Carole S. Demilio
People’s Counsel for Baltimore County

Counsel for Petitioners/Legal Owners Michael Tanczyn
Petitioners/Legal Owners : Ronald Hlopak and Sandra Hlopak

: Joseph Larson

William Wiseman, III, Zoning Commissioner
Timothy Kotroco, Director/PDM

4/24/09 Entry of Appearance of Michael Tanczyn on behalf Petitioners / Legal
Owners

5/13/09 at 3:39 p.m. — Received letter from People’s Counsel outlining information
re: a tattoo parlor on the property.

5/14/09 Board convened for hearing (Grier — Bob — Andy). Hearing concluded.
Memos due Friday 6/12/09. Deliberation scheduled for
. Thursday, July 16, 2009 at 9:00 a.m. Notices sent to all parties.

6/10/09 Memo received from People’s Counsel.

6/11/09 Informed Mike Tanczyn that office would be closed at 2 PM on Friday.
He will have the Memo to the office prior to 2 .

16/15/09 Memos distributed to Board. (Grier — Bob — Andy)




° o
Page 2

CASE #: 09-049-X MATTER OF: Ronald Hlopak and Sandra Hlopak -
Legal Owners / Petitioners .
4412 North Point Boulevard

15" Election District; 7" Councilmanic District

RE: - To allow the sale of used motor vehicles on the subject property located in a B.R.-A.S.
zone. .

10/14/08 — ZC decision that Petition for Special Exception —- GRANTED with restrictions.

7/16/09 Board convened for Public Deliberation — Petition GRANTED
7/23/09 Received tape for transcription of Opinion.
7/27/09 Tape transcribed and given to Bob for review.




® ' o
LAW OFFICES ;

MICHAEL P. TANCZYN, P.A.
Suite 106 ° 606 Baltimore Avenue
Towson, Maryland 21204
Phone: (410) 296-8823 « (410) 296-8824 « Fas: (410) 296-8827

Email: mptlaw@verizon.net :

April 24, 2009

County Board of Appeals of Baltimore County
Attn: Mrs. Theresa R. Shelton, Administrator
105 West Chesapeake Avenue, Suite 203
Towson, Maryland 21204

Re:  Petition for Special Exception '
Case No. 2009-0049-X !

Dear Ms. Shelton: :‘

- Enclosed herewith please find our Notice of Appearance to be filed on behalf of Mr. and Mrs.-
Ronald Hlopak. Thank you for your assistance in this regard. 1

Very truly yours,

W T

Michael P. Tanczyn

'MPT/aes
Enclosure

APR 24 2008

BALTIMORE COUNTY
BOARD OF APPEALS




INRE: PETITION FOR SPECIAL EXCEPTION * BEFORE THE
E/S North Point Boulevard, 100'S of

Wise Avenue * BOARI) OF APPEALS
(4412 North point Boulevard)

15" Election District * FOR

7™ Council District

*  BALTIMORE COUNTY

Ronald Hlopak, et ux ' ,

Petitioners * - ﬁ
Case No. 2009-0049-X
* ¢
* * * * * * *
NOTICE OF APPEARANCI @E@EHME .
| APR24 2008
Mr./Ms. Clerk: BALTIMORE COUNTY
BOARD OF APPEALS

Please enter

I HEREBY|

my appearance on behalf of the Petitioners in the above captioned case.

MY T

MICHAEL P. TANC7YN

Suite 106 !

606 Baltimore Avenue |

Towson, Maryland 21204
-410-296-8823

Attorney for Ronald and Sandra Hlopak

CERTIFICATE OF SERVICE

CERTIFY that on this %\ )k day of April, 2009, a copy of the

aforegoing Notice of Appearance was first class mailed, postage prepaid, to: Peter Zimmerman,
Esquire, Office of the People’s Counsel, Baltimore County Board of Appeals, 105 W.

Chesapeake Avenue,

Suite 204, Towson, Maryland 21204.

AT,

MICHAEL P. TANCZYN




%altimore County, Marylan’
'OFFICE OF PEOPLE'S COUNSEL

Jefferson Building
105 West Chesapeake Avenue, Room 204
Towson, Maryland 21204

410-887-2188
Fax: 410-823-4236"
PETER MAX ZIMMERMAN

People's Counsel CAROLE s. DEMILIO

Deputy People's Counsel

May 13, 2009
Hand-delivered o i
Wendell H. Grier, Panel Chair - _
County Board of Appeals '

105 West Chesapeake Avenue, Suite 203 @EEW ™\
Towson, MD 21204 : E
| Re: Ronalld and Sandra Hlopak, property owners MAY-1 3 2009 ’
4412 North Point Boulevard : :

Case No.: 09-049-X ggf%%ii%ggﬁg

Dear Chairman Grier:‘

It appears to me helpful to outline in writing some preliminary observations. While the case on its

surface involves the| property owneis’ petition for special exception for a used car facility, there is a’

complication involving an “unconfirmed nonconforming use” of a tattoo parlor on the property. In

~ discussing the situatibn with Michael Tanczyn, Esq., who recently entered his appearance for the property

owners, it came up that the tenants might file a petition for special hearing separately relating to the tattoo

parlor. I suggested that it might be reasonable to postpone the present case and eventually to have the

special hearing case/ consolidated with it. For various reasons, Mr. Tanczyn informed me today that he

would like to go ahead with the present case, and I respect that. In this context, as. background to my
opening statement, Ilwould like to provide the following information as an introductory memorandum.

The property is in southeastern Baltimore County at 4410 North Point Boulevard. It occupies a
little less than one-h:alf of an acre. The petition for special exception is for a used motor vehicle outdoor
sales area in a Business Roadside (B.R.) Zone. An unusual problem is the presence of a tattoo parlor
building facing NOI:'th Point Boulevard.. The site plan shows that the proposed used car facility would
more or less surround or overlap the tattoo parlor use in an L-shape. ‘

In 1998, the County Council enacted Bill 29-98 to address tattoo parlors and other-specified uses.
The Bill is codified primarily in BCZR §§ 4B-101 and 4B-102. It allows tattoo parlors in M.H. Zones
only, and subject to|specified setback restrictions. The use is not permitted in the B.R. Zone.

_ "The site plan refers to the tattoo parlor use on the property as an “unconfirmed nonconforming
use.” The September 30, 2008 correspondence of the Planning Director states, among other things,

“The Office of Planning has reviewed the above referenced case(s) and has
concerns surrounding the petitioner’s request. The site plan indicates the subject property
is currently used for auto storage and is not surrounded by residential uses. However,
after review of aerial photography it appears that boats are being stored and/or sold on the



Wendell H. Grier, Panell Chair ’ .

May 13, 2009
Page 2

site. The Office of Planning has some concerns about the legitimacy of the existing and
proposed uses. Furthermore, the legal status of the tattoo parlor may need confirmation
by special hearing and the limits of the boat/used car storage appear to overlap the
associated uses of the tattoo parlor.”

The status of|the tattoo parlor is a problem. It is not allowed by right or special exception in the
B.R. Zone. It is thus either nonconforming or noncompliant. Either way, it is our office’s position that the
presence of the tattoo parlor precludes the special exception for the used car facility unless the tattoo
parlor use terminates! If the use is noncomphant, then the processing of another zoning petition is
precluded by Code § 324- 114(c). If tne use is otherwise legally nonconforming, a used car facility would
amount to a change i inl the use of the property which, in our view, would terminate under BCZR § 104.1.
Indeed, the history of the property suggests that there may already have been a change.

So there is no misunderstanding, our office views the property as a single property under
unitary ownership. In this context, the proposed outdoor used automobile sales area must not be
viewed in isolation, or unrelated to the tattoo parlor use. It should also be remembered that the
policy of the law is|to eliminate nonconforming uses. We believe the Court of Appeals decision
in County Council [for Prince George’s County v. Gardner 293 Md. 259 (1982) supports our
position as to the relevance of the integrated con51derat10n of the entire property and use.

In light of our view as to the interrelationship of the tattoo parlor issue with the use car
facility issue, T hope this letter provides a helpful introduction. If the Board agrees with our
position, the decisil'on in this case will affect the tattoo parlor use. Therefore, the owners and
tenants should be prepared to submit whatever information they feel is relevant as to the status of
the tattoo parlor. In other words, the decision here must consider and resoive the impact of the
tattoo parlor use onlthe proposed special exception.

There are other issues with respect to the site plan for the used car facility which I have
discussed with Mr. Tanczyn. These will be illuminated at the hearing.

Thank you for your consideration in this matter.
Sincerely,

18 Mol

Peter Max Zimmerman
People’s Counsel for Baltimore County

AN

PMZ/rmw

cc: Michael Tancyzn, Esquire via first class mail and fax




BOARD OF APPEALS OF BALTIMORE COUNTY
MINUTES OF DELIBERATION '

IN THE MATTER OF: Ronald and Sandra Hlopak ' 09-049-X

DATE: July 16, 2009

BOARD/PANEL: Wendell Grier
Andrew Belt
Robert Witt

RECORDED BY: Sunny Cannington/Legal Secretary
PURPOSE: To deliberate the following:

1. Petition for Special Exception to allow the sale of used motor vehicles on the
major portion of the subject property.

PANEL MEMBERS DISCUSSED THE FOLLOWING:

STANDING

e The Board discussed the Petitioners’ desired use of the subject property. The Petitioners
indicated to the Board that they wish to use the property for the sale of used motor

vehicles with warranty, detailing and maintenance completed on the property.

e The Zoning Commissioner previously granted the Special Exception relief with

conditions. .

e People’s Counsel argued that the tattoo parlor that operates on the property is the non-
conforming use as it has been in use continuously for more than one year. People’s
Counsel also argued that property has not been in use as a used motor vehicle sales area
in the recent past. The subject section of the property was last used as a boat sales area.

o The Board feels that the issue of the tattoo parlor is not before them. They decided that it
is possible to use a property in two separate ways without an impact on each other.
People’s Counsel did not provide any evidence with regard to any precedent indicating
the Board was had to rule on the whole of the property or if they could section out part of
the property for a Special Exception. The Board decided they were not considering the

tattoo parlor in their decision regarding the Special Exception.

e The Board finds that this property and intended use does allow for a Special Exception.
There is no evidence that there will be a detrimental effect on the surrounding area.

There is no evidence that the vehicle sales will cause increased traffic in the area.

e People’s Counsel requested that if the Board were to Grant the Special Exception, they
include a condition that the Petitioners request a non-conforming use for the Tattoo parlor
within one year or close the tattoo parlor. The Board determined that they do not have
jurisdiction to make that condition and since the Board is not considering the issue of the
tattoo parlor, it is inappropriate for the Board to respond to this request of People’s

Counsel.



RONALD AND SANDRA HLOPAK . PAGE2
09-049-X
MINUTES OF DELIBERATION

e The Board went through the Zoning Commissioner’s conditions. The Board determined
that they will be changing the wording of the Zoning Commissioner’s condition to allow
only “ancillary detailing, maintenance and warranty work.”

DECISION BY BOARD MEMBERS: The Board will not be considering the tattoo parlor
as a factor in the Petition for Special Exception. The Petition for Spe01al Exception will be

granted with restrlctlons
}

FINAL DECISION: After thorough review of the facts, testimony, and law in the matter, the
Board unanimously agreed to GRANT the Petition for Special Exception with conditions.

NOTE: These minutes, which will become part of the case file, are intended to indicate for the record that a public
deliberation took place on the above date regarding this matter. The Board’s final decision and the facts and findings
thereto will be set out in the written Opinion and Order to be issued by the Board.

Respectfully Submitted,

Su.ruw Qb/mwgm

Sunny Cannifigton




BALTIMORE COUNTY, MARYLAND

Board of Appeals of Baltimore County

Interoffice Correspondence.
Phone: 410-887-3180 . Fax: 410-887-3182

To:  Stuart Kelly, Code Enforcement
. From: Sunny Cannington, Legal Secretary
Date: August 17, 2009

Re:  Signs to be Picked up

Hunt Valley 75 Limited Partnership
Board of Appeals Case No.: 08-582-A
11311 McCormick Road

and

Ronald and Sandra Hlopak
Board of Appeals Case No.: 09-049-X
4412 North Point Boulevard

Please be advised that these cases have been completed and the signs can be picked up at
your convenience. ‘

Thank you for all your help. Please do not hesitate to contact us should you have any
problems or questions. ‘ '



it Debra Wiley - Comment Needed for 10/T€Eﬁﬂgm(8ill)

‘ Page 1]

From: Debra Wiley B
To: Murray, Curtis

Date: . 10/03/08 1:17:13 PM

Subject: Comment Needed for 10/7 Hearing (Bill)

Hi Curtis, @ €

Bill has a hearing scheduled for Tuesday, October 7th @ 9 AM and we need a comment from your office.
I have provided a case description for your convenience as follows:

Case No. 2009-0049-X \o \3

4412 North Point Blvd.

E/side of North Point Blvd., 100 ft. +/- South of Wise Ave. /
15th Election District - 7th Council District

Legal Owners: Ronald & Sandra Hlopak
Special Exception for a used motor vehicle outdoor sales

Hearing: Tuesday, October 7, 2008 at 9:00 a.m. Jefferson Building, Room 104,
105 West Chesapeake Avenue, Towson 21204

Thanks and have a wonderful weekend !

Debbie Wiley

Legal Administrative Secretary

Office of the Zoning Commissioner

105 West Chesapeake Avenue, Suite 103
Towson, Md. 21204

410-887-3868

410-887-3468 (fax)
dwiley@baltimorecountymd.gov

CC: Are, Kathy



2D e\

AR~

ROBERT E. SPELLMAN, PL.S.
JOSEPH L. LARSON

CIVIL ENGINEERS AND LAND SURVEYORS

222 BOSLEY AVENUE, SUITE B-3
TOWSON, MARYLAND 21204
TEL(410)823-3535/FAX (410) 825-5215

October 10, 2008

Memo to: Mr. William Wiseman, Zoning Commissioner
Baltimore County

EE@EE‘V@
GET 1 4 2008
BY:

Re: 4412 North Point Boulevard
Case No. 2009-0049 X

Dear Bill,
As promised, I am attaching hereto six photographs of the above captioned property,
three of which show the very poorly maintained condition of the property as it was left by the

tenant who ran the boat sales operation.

Secondly, the second group of photographs show the current condition of the property
after the owner reclaimed the property and restored it to what is now impeccable condition.

I trust that these photographs are sufficient for your needs at this point whereby should
you need any additional information from this office please feel free to contact me at any time.

cc: Ron & Sandy Hlopak

File#L10090801



results ’ ‘ Page 1 of 1
|= “,_!1'-,‘ Maryland Department of Assessments and Taxation Go Back
[ § 8 ﬁ“{:\ BALTIMORE COUNTY View Map
Q-}lli ¥ Real Property Data Search (2007 v6.3) New Search

Account Identifier: District - 15 Account Number - 1508640040

| Owner Information j
Owner Name: HLOPAK RONALD T Use: COMMERCIAL
HLOPAK SANDRA L Principal Residence: NO
Mailing Address: 515 GLEANINGS DR Deed Reference: 1) /10233/ 698
MC HENRY MD 21541-1472 2)
l Location & Structure Information |
Premises Address Legal Description
4412 NORTH POINT BLVD PTLT 10
H C SNAVELY PLAT
Map Grid Parcel Sub District Subdivision Section Block Lot Assessment Area Plat No:
104 21 87 3 Plat Ref: 2/ 218
Town
Special Tax Areas Ad Valorem
Tax Class
Primary Structure Built Enclosed Area Property Land Area County Use
1904 1,950 SF 19,553.00 SF 06
" Stories Basement Type Exterior
| Value Information ]
Base Value Value Phase-in Assessments
As Of As Of As Of
01/01/2006 07/01/2008 07/01/2009
Land 148,600 148,600
Improvements: 71,500 71,500
Total: 220,100 220,100 220,100 NOT AVAIL
Preferential Land: 0 0 0 NOT AVAIL
r— Transfer Information |
Seller: HLOPAK ISABELLA,ET AL Date: 12/22/1993 Price: $0
Type: NOT ARMS-LENGTH Deed1: /10233/ 698 Deed2:
Seller: Date: Price:
Type: Deed1: Deed2:
Seller: Date: Price:
Type: Deed1: Deed2:
r Exemption Information I
Partial Exempt Assessments Class 07/01/2008 07/01/2009
County 000 0 0
State 000 0 0
Municipal 000 0 0
Tax Exempt: NO Special Tax Recapture:
Exempt Class: * NONE *

http://sdatcert3.resiusa.org/rp_rewrite/details.aspx?County=04&SearchType=STREET&Accou... 10/03/08
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WE® Maryland Depart_!. ent of Assessments and Taxation Go Back
_-":gig BALTIMORE COUNTY View Map
¥ Real Property Data Search New Search

District - 15Account Number - 1508640040

Property maps provided courtesy of the Maryland Department of Planning ©2004.
For more information on electronic mapping applications, visit the Maryland Department of Planning web

site at www.mdp.state.md.us/webcom/index.html

http://sdatcert3.resiusa.org/rp_rewrite/maps/showmap.asp?countyid=04&accountid=15+15086... 10/03/08
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My Neighborhood: Zoning - Map Output

Baltimore County - My Neighborhood
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GENERAL NOTES N | s "
3 &L
1. THERE ARE NO ARCHEOLOG|ICAL SITED, RAZARDOUS ] IJ?\?S\E?SJE)RU'\‘E

MATERIALS , EROANGERED SPECIES HABITATS , OR. \ 2o0n é‘*bur £ TR S Ten

HISTORIC BUILOINGS OR. LANDMARKS ON THE SUBLEST =l 1B0ocEsa,,

PROPERTY . T

2. THERE ARE NOC STREAMS , BPODIES OF WATER. OR. / I
SPRINGS oN OR. ADJIACSNT T THE SLUBLECT SITE. \
x
B THERE ARE NO UNDERGROUND STORAGE TAMNKS N ( °
THE SOBJIECT SITE. - 2 5
. . -
/ o T \®)
N, x
PARKING CALCULATIONS 3 / / 88 l Y, J
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OFFICEX 2. PO2 SR.FT. g & o0 | |
TITAL ¢ TIe SKRET ~ ! / N N LOCATION INFORMATION
FARK!NQ REQUIRED 5,/ 000 = 4 SEACES / - : _ - ' .
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/ :_': o Election District: {5 TH
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Zy r EX. | &TorRY
NI RS I l [ SRICK & STucco —
~%§ :: m § L ResT.a0 RAHT l |
] NAE R - B ; , | | , ’
g - - | REVISIONS | 1 -
/ [ —] VAL Ak | NO. | DATE DESCRIPTION | L
RS : RIS | s
\ /’ - FENELOPE N\ALR(@ | ,
) ) ]I D , C CoG, el 19000102 - *
\ /,ﬁ;:f ,lg ZONED | BR - AS] |
| | L ; | SPELLMAN, LARSON
/ \ - mogf | & B
ASSOCIATES, INC.
: [ \ CIVIL ENGINEERS AND LAND SURVEYORS -
“ 222 BOSLEY AVENUE, SUITEB-3
| PHONE: 823-3535 -
;’ o PLAT To ACCOMPANY
ZoNide PETITIoN § ZoNING PETITION
THIS PLAT AccoMmPaNIES A ZONING PETITION ForR . | { | For. |
SPECIAL EXCEPTION TO Au:/ow ‘OFHE VSE OF THE SLBLECT | | - SPECIAL EXCEPTION
PROFPERTY FOR USED MOTOR. VERICLE OUTDOOR SALES . . | | OWNER INFORMAT ION | | | | B
| | ROMALD T. HLoFAK 4412 NORTH PoINT BLVD.
SANDRA L. HLOPAK - /
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] MO HENRY MD 2154 11472 EXHIBIT NO. Z
” ' " , TAX MAP 104 @RID| 2 FARCEL &7 ;
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BALTIMORE COUNTY, MARYLAND

INTER-OFFICE CORRESPONDENCE

TO: Timothy M. Kotroco, Director ‘ DATE: September 30, 2008
Department of Permits and
Development Management

FROM: Armold F. 'Pat' Keller, III
Director, Office of Planning

SUBJECT: Zoning Advisory Petition(s): Case(s) 09-049- Special Exception

The Office of Planning has reviewed the above referenced case(s) and has concerns surrounding
the petitioner’s request. The site plan indicates the subject property is currently used for auto
storage and is not surrounded by residential uses. However, after review of aerial photography it
appears that boats are being stored and/or sold on the site. The Office of Planning has some
concerns about the legitimacy of the existing and proposed uses. Furthermore, the legal status of
the tattoo parlor may need confirmation by special hearing and the limits of the boat/ used car
storage appear to overlap the associated uses of the tattoo parlor.

Nonetheless, if the petitioner is able to demonstrate a hardship or practical difficulty, resulting in
the Zoning Commissioner granting the zoning relief, the Office of Planning has no objection.

For further questions or additional information concerning the matters stated herein, please
contact John Alexander in the Office of Planning at 410-887-3480.

\f/‘f /%/
pivision Chiet: /. Z7p [ TIIPT AL >
CM/LL -/ S |

WADEVREWVZACY-049.doc
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The Cadastral Information on this Plot was compiled from existing
deed information. This Information is not to be considered

authoritative. The Survey Information was not field checked and

Certified by a licensed land surveyor.

Produced by Baltimore County GIS Services Unit
Date: October 30, 2008
Date of Imagery: 2007

1 inch equals 50 feet
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| principel costs exponsew and commiselon

procecded with upléms prher to the day appointed

f’r legal tendor e mde or ea i

And the mid Kortgagors for themsslves their pursc'.nal répresantdtiven and assigna
do further wvenant to lomrs and pendlng the uiitaucoi of this Hortgsge to keep insured
in s oms good company saiisfactory to the mid Hortghgoe;d the ir cuccessors ani asslizns the
impro yem'nts on the hereby mortgeged land to the mount[ of at least Three Bundred Dollars
and to cause the policy to be affectsd thereon to be soffrum od or endorsed as in cess of tir
to inure to the Yeosfit of the sald Mortgagees their au&oanmm and assigns to tho extent
of their 1iea or clainm lersunder and to dellver sald po]id.ey or policies to ¢

i

their successors amd ssslzns

¥
3
Witness the hands eand seals of ths sald Hortgagors |

)
Test . Agnes Laskey {Seal)

o
Allce V Xdwards . {olm Laskey (Beal)

State of Meryland daltizore City To Wit

I Hareby Coertify that on this 4th day of May in the yoaf nineteen hundred and thirty-
sight before m the subscriter a Rotary Publie of the State of Xaryiand in apé for the
0ity aforesald personally anpesred Agnas Laskey and J’ohn' Laskey her husband the Mortgszors
nemed in the aforegoing Mortgare and they each aeknowledgod the aforsgoing Mortgage to be
thelr act At the same tims also appeared T Bayard wnlia!ms and William G Lynch Trustess

and made oath {n due fomn of law tit the conslderation st forth in aaid Mortgege 1s trus
and bona fide as therein set forth 5
I

(Notarial) Allce V Bdwards

i
[Seal} ,  MNotary Publio -
Recorded May 10 1938 At 8 P M & Exd Per ¢ Willing Browns r Clerk
H

mtl’ﬂfi VALUE thgEIVEg we go horeby relesss the within moErtgggc As
neas our hands and senls this 14th d of Qetob
¥insteen Hundred and Thirty~nine nd cheper tn Ph. yoar
Witnese i

Alice V Rdwarda T Bayard Williams SgAl

. Frustes }f!ll%ag & Lynok 23&13
) Tusteds of Estats of John T Grece

Recorded Oct 16 1838 at 11,45 A M & Zxd per ¢ ¥illing Browne :r Clerk

w0113 - R —
* Bayant ¥iiite This Deed uade this 4th day of May in the yosr Ninetesn
- a e . :
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L O H
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THIS DEED, Made this 23rd day of November, in ths year one thousand
nine hupdrcd and ninety-three, by and between RORALD T. HLOPAK, of

Baltimore County, State of Maryland, party of the first part., and RONALD T.

HLOPAK and SANDRA L. HLOPAK, his wife, parties of the second part. .

WITHESSETH, That in consideration of NONE. and other good and

valuable considerations, the receipt whereof is heredy acknowledged., the
said party of the first part does hereby grant and convey to the said
parties of the second part, as tenants by the enticeties, their assigus., the

survivor of them and unto the survivor's 'peuzonal representatives and

assigns, in fee simple, all tha: parcel of grouand situate, lying and being
in Baltimore County, State of Maryland, and described a: follows, that is to
say:

BEGINNING for the same on the East side of Nor:h Point Road at the
Northwast corner of the lot ground conveyed by Benjamin ¥. Snavely and wife
to Fraank Lock and wife by Deed dated November 24, 1913, and recorded amcng
the Land Records of Baltimore County in Liber W.P.C. No. 422, folio 106.
said place of beginniug being also at the distance of 117.25 feet Southerly |
from the center line of Wise Avenue if said centsr line is extended |
Southeasterly to the East side of North Point Road and running thence South
1 degree 40 minutes East binding oo the East side of North Point Road 161.75 ' !

feet thence South H7 degrees 15 misutes East 173.40 feet to the Easternmost
outline of the land conveyed as above stated Dy Snavely to Lock thence
binding on said line North 1 degree 52 minutes Eust 156 feet to the
Northermost outline of said land thence North &5 dogrees 27 minutes West
binding thereon 18).75 feet to the place of beginning.

SAVING AND EXCEPTING THEREFROM all that portion of land which was
conveyed by Isabella Hlopak and Michael Hlopak, et al., unto the State Roads
Commission of Maryland, by virtue of a Deed dated Octoher 14, 1939, recorded

. among the Land Records of Baltimore County in Liber I.W.B. Jr.., No. 1076,
\” folic 462.

BEING the same property which by Deed dated March 10, 1969 and
recorcded among the Land Records of Baltimore Courty in Liber No. 4971, folio
697, was granted and comveyed by Juhn Victor Calabrese unto Isabella Hlopak.
and Ronald Hlopak and Patricia M. Hlopak, his wifas.

BEING ALSO the same property which by D‘aed dioted June 6, 1988 and
recoried among the Land Records of Baltimore County in Liber No. 8054, folio
478, was granted and coanveyed by Isabella Hlopak, ubnto Fonald Hlopak, as to
her undivided one-half (1/2) interest, reserving, however a bare life estate
with oo powers of disposition.

FURYHER BRING the same property which by Desd dated December 12,
1988 and recorded among the Land Records of Baltimore Couaty in Liber No.
8054, folio 480, was granted and conveyed by Donald L. Shope, Sr., Personal
Representative of the Estate of Patricia M. Shops., formerly kaown as
patricia M. Hlopak, deceased. to Ronald T. Hlopabh.

THE SAID [sabella Hlopak has since departed this life on or about
March 8, 1993 wherey vesting title solely in thu sajd Ronald T. Hlopak, the
Grantor herein.

) FUR TRANSF“R
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- results

Page 1 of 1
: Maryland Department of Assessments and Taxation Go Back
[ BALTIMORE COUNTY Wiew Map
: Real Property Data Search (2007 vwa.3) New Search

Account Identifier:

District - 15 Account Number ~ 1508640040

Owner Information |

Owner Name:

Mailing Address:

HLOPAK RONALD T
HLOPAK SANDRA L

515 GLEANINGS DR

COMMERCIAL
NO
1) /16233/ 698

Use: .
Principal Residence:
Deed Referznce:

MC HENRY MD 21541-1472 . 2)

Location & Structure Information |

Premises Address
4412 NORTH POINT BLVD

Legal Description
PTLT 10
H C SNAVELY PLAT

Map Grid Parcel Sub District Subdivision Section B8lock Lot Assessment Area Plat No:
104 21 87 3 Plat Ref: 2/ 218
‘ Town
Special Tax Argas Ad Valorem
Tax Class
Primary Structure Built Enclosed Area Property Land Area County Use
1904 1,950 SF 1$,553.00 SF. 06
Stories Basement Type Exterior
_ | Vatue Information -
Base Value Value Phase-in Assessments
As OF As Of As OF
01/01/200% 07/01/2008 07/01/2009
Land 148,600 270,700
Improvements: 71,500 77,400
Total: 220,100 348,100 220,100 262,766
Preferential Land: 0 0 , 0 0
I Transfer Information ﬂ
Seller: HLOPAK ISABELLAET AL Date: 12/22/1993 Price: $0
Type: NOT ARMS-LENGTH Deed1:/10233/ 698 Deed2:
Seller: Date: Price:
Type: Deedl: Deed2:
Selier: - Date: Price:
Type: Deed1: Deed2:
| Exemption Enformation : |
Partial Exempt Assessments Class 07/01/2003 07/01/2009
County 000 0 0
State 000 B ¢ o]
Municipal 000 0 ' 0
Tax Exempt: NO Special Tax Recapture:
Exempt Class: * NONE *

http://sdatcert3.resiusa.org/rn
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My Neighborhood: Zoning - Map Output

Baltimore County - My Neighborhood
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office ci planning and zoning
TOWSON, MARYLAND 21204
(301) 494-2351

May 20, 1977

S. ERIC DINENNA
ZOMING COMMISSIONER

' Mr. George Osenburg .
Dealer Licensing Department
- -Department of Motor Vehicles
 Ritchie Highway N. E,
_ Glen Burnie, Maryland 21061

'~ ‘RE: Zoning Approval for
: Ron's Used Cars,. Inc.
4412 North Point Blyd., -
15th Election District

Dear Mr, Osenburg:

I am in receipt of Mr, Hlopak's correspondence of May 10, 1977,
in which he submits proof of the continuous operation of a used car
lot at the above location since 1952, Therefore, this office will issue
its approval for the existing operation as a legal non-conforming use.

"~ If youhave any further questions concerning this matter, please
- feel free to contact this office. ' :

~ Very truly yours,

8. - ERIC DI NENNA-
ZopingCom.xnissioner

SED/JIDF/smw

cc: Joseph' D, Parr, Planning & Zoning Associate I
James E. Dyer, Zoning Superviser
George J. Martinak, Deputy Zoning Commissioner

Mr., Ronald T. Hlopak, President
Ponts Used Cars, Inc, : .
4412 Nozxth Point Douvlevard

" Baltimore, Maryland 21219




October 31, 1991
~ Department of Planning and Zoning

111 West Chesapeake Avenue
Towson, Maryland 21204

" RE: 4412 North Point Bivd.
Baltimore, Md. 21219

Dear Sirs,

The above property location has been.utlllzed -as a Used Car operatlon
since 1952 without interruption. Pleas cqns;der the following ‘information
upon your review and grant the request: for- tl egcontlnued approval for
same. A .

1952-1953
1954-1957
£ 1958-1960
1961-1963
1964-1965

1966-1969

John Ashton, T/A'Wise Motors
Earl Roberts, T/Afﬁéirlaﬁéijtors

Walter J. Pirog, TZA%Cdunty Motors

Thomas Gilbert Sr.,?@?A Gilbert Auto Sales -

Curtis Lewis, T%A.Lewisxﬂbtors

F. Stevens, T/A Tiny's Auto Sales

1970-1977 Ronald T. Hlopak, T/A Ron's Used Cars
1977e1985 Ronald T. Hlopak, T/A Rdh‘s Used Cars Inc.
1985-1987 Waverly Auto, T/A Ron's Used Cars
1987-1989 Hugh Little, T/A Don's Motors

1989-1991 Discount Motors Inc.

Enclosed you will also find copies of prior correspondence that may be
of use. Your con51deratlon in this matter is greatly appreciated.

Sipcerely

mlvtwtm

Ronald T. Hlopak.

- 2709 Clayton Road

* Joppa, Maryland 21085
301-679-8225 -

&



Mr. 8. Erlc Dinenna
Zoning Commissloner

111 West Chesapeake Ave,
Towson Maryland 21204

May 10, 1977

RBE: Ron's Used Cars Inc.
h412 North Point Blvd.
Baltimore, Md. 21219 -
kop-l1 36

Dear Sirsj;-

Please be advised that the above mentlioned property has been
a used car lot for the past twenty-flve years, The original __  °*
owner of this property is my mother, Isabelle M. Hlopakw The
original address was Box 386 North Point Rd. Baltimore, Md. 21219.
This same property's address was changed to 4412 North Point Blvd.
by the United States Postal Service approximately 1975.

The above property has been functioning as a used car lot
at this same location by the followling:

1952-1953  lir, John Ashton, trading as Wise Motors
1954-1957  Mr. Earl Roberts, trading as Fairlane Motors
1958-1960 Mr. wWalter J.<Pirog, trading as County DMotors
1961-1963 Mr. Thomas Gilbert Sr;, trading as Gilberf Auto Sales
196%-1965 Mr. Curtis Lewls, trading as Lewls Motors | .
1966~1969 Mr., F. Stevens, tfading as Tiny's Auto Sales
1 1970-1977 .‘Nr. Ronald T. Hlopak, frading,as Ron's Used Cars
As of May.i, 1977, my used car division is trading as Ron's

Used .Cars Inc. I have maintained this business since 1970 and’
my mother still remains as co-owWner,

I hope that this 1nformation helps in clearing up all guestions
that the Motor Vehicle Administration has, regarding the proper
zoning of this property. Please forward your verification of this .
to:Mr. George Osenburg, Motor Vehlcle Administration~Dealer Licensing
Depto
» Your prompt consideration and help in this matter would be
greatly appreclated, §

Sipéer@ly
} /f' 6’,7/2'./

R@*ald & ﬁlopak
C\ et Ron s seQ~Cars Inc.,Pres.
L o <
’;7,{>/é;5? | | | et M




GENERAL NOTES

|, TRHERE ARE NO ARCHESOLOSICAL SITED, RAZARDOUS ‘ [
MATER IALS , ENODANGERED SPECIES ABITATS ) O ’ \
HISTOoORIC PUILOINGS OR. LANOMARK.S ON THE SOBRVNEST f

PROFPERTT .

2. THERE ARE NO ITREAMS , BODIES OF WATER. O |
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2' C\ : 2009

Chairperson

Board of Appeals for Balto. Co.
105 W. Chesapeake Ave., Suite 203
Towson, Maryland 21204

RE: 4412 North Point Blvd.
Petition for Special Exception to Allow
the Sale of Used Motor Vehicles
Zone BR-AS
Case 09-049X

Dear Chairperson and Panel Members:

1 am the owner of adjacent property near the subject prcperty for this Petition. [am
familiar with the request of the Hlopaks for a special exception to allow the sale of used motor
vehicles on a major portion of the subject property located in a BR-AS zone. | have no problem
with the proposed use or any existing uses on the property and am writing this letter in support
of the request for Special Exception. It is my understanding that this property has been owned by
members of the Hlopak family since 1969 and they have been good and responsible owners as far
as their use of the property.

—

Sincerely,

Signature

Chonled  Barl @4 3r

Printed Name

Address
4924 o~ Fgiay ‘B__le

Bal7o,mM> 11219

cc: Mr. and Mrs. Ronald Hlopak

B (7. &R 93@ \Qh



| .
INRE: PETITION FOR SPECIAL EXCEPTION * EEFORE THE

E/S North Point Boulevard, 100'S of

Wise Avenue * EOQARD OF APPEALS
(4412 North point Boulevard)
15" Election District * FOR
7" Council District
* EALTIMORE COUNTY
Ronald Hlopak, et ux :
Pietitioners : *
Case No. 2009-0049-X
| x
* l * *x * ® * x® * sk % %,

PETITION OF SUPPORT

The undersigned, who are familiar with the existing anc p-opos=d uses at 4412 North

Point Boulevard, including the subject Petition for a Special Exception to allow the sale of used

motor vehié:les on a major portion of the subject property located in‘a BR-AS zone at 4412
i

North Poin:i Boulevard, are signing this Petition in support of the Petition for a Special
i

{

Exception.|
Name: Address: Date:
konanda barkdis %%7% Ys/oD
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