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OPINION 

This matter comes before the Baltimore County Board of Appeals on an appeal that was 

filed by the Office of People's Counsel, from an order of the Zoning Commissioner dated 

October 14, 2008 granting (with restrictions) Petitioner's Special Exception request seeking 

approval of the subject property for the sale of used motor vehicles, pursuant to Section 236.4 

of the Baltimore County Zoning Regulations (B.C.Z.R.). Petitioners, Ronald and Sandra 

Hlopak were represented by Michael P. Tanczyn, Esquire. Protestant, People's Counsel for 

Baltimore County, was represented by Peter Max Zimmerman, Esquire. A de novo public 

hearing was held by the Board on May 14, 2009. At the conclusion of the hearing, Counsel 

agreed to submit Post-Hearing Memorandum in lieu of closing arguments. A public 

deliberation was held on July 16, 2009. 

Background 

The property known as 4412 North Point Boulevard is located in the 15th Election 

District and 7th Councilmanic Pistrict of Baltimore County and is a rectangular shaped parcel 

situated on the east side of North Point Boulevard, just south of Wise Avenue, in the 

Dundalk/Sparrows Point area. The property is approximately 156 feet wide and one-hundred 



, twenty-three feet deep and contains a gross area of 1.45 acres, zon'ed B.R. A.S. (Business 

Roadside - Automotive Service). The property is improved with a two-story structure with 

supporting parking spaces located on the southwest comer of the Jot. The structure is 

presently utilized as a tattoo parlor. The structure occupies approximately 4,000 square feet 

and is not part of the Petition for Special Exception to operate a used car facility on the 

remaining portion ofthe property. The structure has its own curb cut for ingress and egress to 

North Point Boulevard. The area in which the property is located on North Point Boulevard is 

on a divided highway with numerous used car faciJitiesand other commercial establishments, 

located around the property. 

Mr. Zimmerman, in a letter dated May 13, 2009 to the Board prior to the hearing, 

stated: 

"The status of the tattoo parlor is a prob]em. It is not allowed by right or special 

exception in the B.R. Zone. It is thus either nonconforming or noncompliant. Either 

way, it is our office's position that the presence of the tattoo parlor preCludes the 

special exception for the used car facility unless the tattoo parlor use terminates." 

Mr. Zimmerman's letter also quotes correspondence by the Planning Director dated 

September 30, 2008 that states: 

" .. .the legal status of the tattoo parlor may need confirmation by special hearing and 

the limits of the boatJused car storage appear to overlap the associated uses of the 

tattoo parlor." 

The letter from the Planning Director referred to in Mr. Zimmerman's letter and which 

was introduced as People's Counsel Exhibit No.2, further states however: 
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"Nonetheless, if the petitioner is able to demonstrate a hardship or practical 

difficulty, resulting in the Zoning Commissioner granting the zoning relief, the 

Office of PIarming has no objection." 

Evidence and Testimony 

Petitioner's first witness was Joseph L. Larson, a technical consultant with Spellman, 

Larson & Associates, Inc. and has been a civil engineer for 35 years. He was accepted as 

expert witness in land use and site plans. Mr. Lawson identified the title of the Hlopak's 

property, admitted as Petitioner's Exhibit No.1 A-C by the Deeds by which the property was 

obtained by Isabella Hlopak on May 4, 1938 and subsequently conveyed to her son Ronald and 

to Ronald's wife, Sandra in 1993. Mr. Larson confirmed the zoning on the property as B.R.­

A.S. (Petitioner's Exhibit No.2). He introduced a red-lined site plan (Petitioner's Exhibit No. 

6) which addressed some of the concerns mentioned by People's Counsel in his pre-hearing 

letter dated May 13, 2009 to the Board, after discussion between Petitioner's Counsel and Mr. 

Zimmerman. Specifically, the red-line comments on the site plan set forth the limit of used car 

display in accordance with the B.C.Z.R. and set forth the plan for ingress and egress to the 

repair, detailing, and warranty bays located to the rear of the property. The red-line comments 

also identify the existing and proposed six (6) foot chain link fence to separate and delineate the. 

requested use for a used car facility from the other use on the petitioner's property, namely the 

tattoo parlor. He testified that this other use (tattoo par/or) was not included as part of the 

Special Exception request. The property which is the subject of the Petition does not include 

and specifically excluded the remainder of the site which had been utiliz.ed from 1998 as a 
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Itattoo parlor on a continuous basis. He testified the used car lot and tattoo parlor would share I 

the building located on the property. 

Petitioner, Sandra Hlopak testified that the property had been utilized as a used car 

facility on a continuous basis by her husband, up until when the property was occupied by 

FIVE STAR MARINE SERVICE as a boat sales and service facility (See Petitioner's Exhibit 

No.5). She testified that the boat facility has since been removed and the property restored (See 

Petitioner's Exhibit No. 9A and 9B). Mrs. Hlopak testified that the tattoo parlor started 

sometime between 1997 and 1998 but she did not know the exact date. She said she never 

received anything from Baltimore County pertaining to tqe tattoo parlor. She testified that two· 

(2) tenants have used the building as a tattoo parlor. She said the boat facility came into being 

sometime between the 1990s and 2008. 

Mr. Zimmerman presented no testimony but introduced Protestant's Exhibit No. I, an 

aerial photograph showing the property when used as a boat facility; Exhibit No.2, the letter 

from the. Planning Director, dated September 30, 2008, which was referred to in the 

Background section of this Opinion; and Exhibit No. 3 an aerial photograph showing the 

zoning of the property. 

Mr. Zimmerman, in his Post-Hearing Memorandum states: 

"Whi Ie this case presents itself as a petition for special exception for the sale of used 

motor vehicles in a Business Roadside (B.R.) Zone, our focus and concern has been 

the "tattoo parlor operation which is an unconfirmed nonconforming use," as 

described on petitioners' August 11,2008 site plan." 
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Mr. Zimmennan also. refers to. his letter o.f May 13, 2009 to. the Bo.ard co.ncerning this same 

issue. He also. stated that he had co.mmunicated with the Petitio.ner's Co.unsel, Mr. Tanczyn, 
, 

that there should be some revision to. the ~ite plan to reflect the applicable vehicle display 

setbacks under B.C.Z.R. Sectio.n 238. Mr. Larso.n did in fact "red-line" the site plan to address 

this co.ncern. 

Mr. Zimmennan' s Memorandum further states: 

"Based on the evidence presented at the hearing and the revised site plan, we are 

J 

willing to modify the position taken in our co.rrespo.ndence. We are still no.t 

convinced that petitioners have proved the existence of the no.nco.nfonning use. We 

are satisfied, however, that the used car use does no.t materially affect the tattoo. 

parlor USe and that a use divisio.n line can be drawn to. differentiate the uses. The 

proposal to. fence the boundary of the used car area reinfo.rces the reaso.nableness of 

this division. Based on the evidence, the proposed used car sales use, if considered 

on its own, appears to. satisfy the special exceptio.n standards of BCZR § 502. t, 

subject to the vehicle display setbacks shown o.n the revised plan ..." 

Mr. Zimmerman concludes in his Memorandum: 

I "Specifically, we would not object to the Board granting the special exception fo.r
I 

the used car sales, subject to the fo.llowing related conditio.n: that the tattoo. parlor 

use shall tenninate by July 1, 2010 unless the petitioners file a petitio.n for special 

hearing to detennine the existence o.f a nonconfo.nning use and obtain a final order 

of its approval fro.m the Zoning Commissioner, o.r, if necessary, the County Bo.ard 

of Appeals prior to July 1,2010." 
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I 
I 

Decision 	 I 
I 
1 

1After reviewing the testimony and exhibits presented, there is no question that a used I 

I 
car faCility / boat facility and a tattoo parlor have co-existed on the same propeny for an 

I 
I 

extended period of time without controversy_ Testimony presented confinns this. The request I 
I 

I 
submitted by the Petitioners is for a Special Exception seeking approval to use the subject I 

Iproperty for the sale of used motor vehicle pursuant to Section 236.4 of the S.C.Z.R. The 
I 

I 
ISpecial Exception was approved by the Zoning Commissioner with the following restrictions: 

I 
1) 	 The Petitioners may apply for their use pennit and be granted same upon ! 

! 

receipt of this Order; however, Petitioners are hereby made aware that 
I 
i 

proceeding at this time is at their own risk until the 30-day appeal period 
, 

from the date of this Order has expired. If an appeal is filed and this Order 
. is reversed, the relief granted herein shall be rescinded; 

2) All signage will be in accordance with the S.C.Z.R. and there shall be no 
. flashing lights, banners, balloons, or other similar advertising on the site; 

3) 	 There will be no mechanical repairs or automotive body or fender repair 
work perfonned on site; and 

4) 	 When applying for any pennits, the site plan filed must reference this case 
and set forth and address the restrictions of this Order. 

The Zoning Commissioner's Order was appealed by Baltimore County's Office of 

People's Counsel, not on the basis of the Special Exception seeking approval to use the 

property for the sale of used motor vehicle, but the fact that, because there exists on the 

I property a tattoo parlor, which they feel is a nonconfonning use for that zone, before any 

I 


II approval can be given for the Petitioner to use the property as a used car facility, they should 

first file a Petition seeking approval of a nonconfonning use for the tattoo parlor. Office of 

1 People's Counsel have conceded that they would have no problem with the Board approving 

I 	 6 ' 

I 

II 
\1 

I!
, I 

I! 



I 

i 


the Petition for Special Exception for the used car facility; however, People's Counsel would I 

I 

! 

like to put on the approval the condition that the Petitioner file within a year a Petition for ! 
Special Exception to allow the tattoo parlor as a non-confonning use. As stated in his expert I 


1 


witness testimony: Mr. Larson testified that this other use (tattoo parlor) WQS not included as II 

i
part of the Special Exception request. The property which is the subject of the Petition does I 

I 


not include and specijicaUy excluded the remainder ofthe site which had been utilized from I 

i 


1998 as a tattoo parlor on a continuous basis. I 


The Board feels that the issue of the tattoo parlor is not before them. The Board II 

, 

decided that it is possible to use a property in two separate ways without impact on each other; 

and People's 'Counsel, in his Post Hearing Memorandum, on page 2, concurs with that decision 

when he states that: 

" ...a use division line can be drawn to differentiate the uses. The proposal to fence 

the boundary of the used car area reinforces the reasonableness of this division." 

After thorough review of the facts, testimony, and law, the Board unanimously agreed to grant 

the Petitioners' request for Special Exception, seeking approval for the use'ofthe subject 

property for the sale of used motor vehicles subject to one condition that any mechanical 

repairs be limited to routine detailing, car work to put the cars in sale condition, when 

purchased wholesale, and to allow warranty work to be done as is required to be provided by 

used car dealers who sell automobiles. 
I 
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I 
I 

ORDER 

\ '2-","V"l day of CtL\Oit~ 0 ITHEREFORE, IT IS, this.....; ....:U~----u-~~~a.QooIi'-!...---, 2 09, by the ! 

Board of Appeals of Baltimore County, I, 
ORDERED that the Petitioners' request for Special Exception in Case No.: 09-049-A, I 

I 
seeking approval of the subject property for the sale of used motor vehicles, pursuant to Section I 

I 
236.4 of the Baltimore County Zoning Regulations (B.C.Z.R.), is hereby GRANTED subject to 

the following condition: 	 I 
i 
i 
I 

I1) That any mechanical repairs be limited to routine detailing, car work to put the cars 

I 
in sale condition, when purchased wholesale, and to allow warranty work to be done as is i 
required to be provided by used car dealers who sell automobiles. 

Any petition [01: judicial review from this decision must be made in accordance with I
I 

Rule 7-201 through Rule 7-210 of the Maryland Rules. 	 I 
I 
I 

i 
I 
I 

COUNTY BOARD OF APPEALS I 
I 

OF BALTIMORE COUNTY I 
I 

. 

1 

I 
; 

Wendeli H. Grier, Panel Chairman I .I 
i 

i 
; 

.~.. ~ .. ' ....- .. 

. Andrew M. Belt 

~.. . r-­
·~t~ 

obert W. WItt 
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August 13,2009 

Michael P. Tanczyn, Esquire Peter Zimmennan, Esquire 
606 Baltimore Avenue, Ste 106 Office ofPeople's Counsel 
Towson, MD 21204 The Jefferson Building, Ste 204 

105 W. Chesapeake Avenue 
Towson, MD 21204 

RE: In the Matter of Ronald and Sandra fflopak - Legal Owner/Petitioners 
Case No.: 09-049-X 

Dear Counsel: 

Enclosed please find a copy of the final Opinion and Order issued this date by the Board of 
Appeals of Baltimore County in the above subject matter. 

Any petition for judicial review from this decision must be made in accordance with Rule 7­
201 through Rule 7-210 of the Maryland Rules, with a photocopy provided to this office 
concurrent with filing in Circuit Court. Please note that all Petitions for Judicial Review riled 
from this decision should be noted under the same civil action number. Ifno such petition is 
filed within 30 days from the date of the enclosed Order, the subject file will be closed. 

Very truly yours, 

\~o.~\tt 

Theresa R. Shelton 
Administrator 

TRSlklc 
Enclosure 

Duplicate Cover letter 

c: 	 Ronald and Sandra Hlopak 
Joseph Larson 
William J. Wiseman, III, Zoning Commissioner 
Timothy Kotroco, DirectorlPDM 
Arnold F. "Pat" Keller, fII, DirectorlPlanning 
John E. Beverungen, County Attorney 
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MEMORANDUM OF PEOPLE'S COUNSEL FOR BALTIMORE COUNTY 

Evolution of the case; People's Counsel's position 

While this case presents itself as a petition for special exception for the sale of 

used motor vehicles in a Business Roadside (B.R.) Zone, our focus and concern has been 

the "tattoo parlor operation which is an unconfirmed nonconforming use," as described 

on'petitioners' August 11, 2008 site plan. The planning director's correspondence dated 

September 30, 2008 reinforced our concern. Planning Director Keller wrote, 

"The Office of Planning has some concerns about the legitimacy of the existing 
and proposed uses. Furthermore, the legal status of the tattoo parlor may need 
confirmation by special hearing and the limits of the boat/used car storage appear to 
overlap the associated uses of the tattoo parlor." 

The Zoning Commissioner conducted a hearing and issued his opinion on October 14, 

2009, approving the special exception, subject to conditions pertinent to signage 

(prohibiting . flashing lights, banners, balloons, or other similar advertising) and 

operations (prohibiting mechanical repairs or automotive body or fender repair work). 

So far as the opinion showed, neither the petitioners nor the Commissioner paid 

any attention to the problem of the tattoo parlor. Bill 29-98 is attached. It addressed tattoo 

parlor and other uses. It permits tattoo parlors in Manufacturing-Heavy (M.H.) Zones, 

subject to several conditions. Under Section 7, it was effective on March 20, 1998. It is 

codified in attached BCZR §§ 4B-101 and 4B-102, reflecting an amendment by Bill 46­

06 which does not affect the present case. The main thing is that the law does not permit 

a tattoo parlor in any of the business zones. 
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In light of the unresolved issues relating to the tattoo parlor, an appeal appeared to 

be a necessity. There was, first of all, the question of whether the tattoo parlor was a legal 

nonconforming use under BCZR §§ 101 and 104.1. We could find no documentation to 

support the existence of the use prior to the enactment and effectiveness of Bill 29-98. 

The petitioners' representative, then Joseph Larson, did not produce any documentation 

or other evidence. Furthermore, if the use were legitimately a nonconforming use, there 

was a question as to whether the proposed change of use to a used car facility would 

affect the tattoo parlor use. 

To put this in perspective, if the tattoo parlor is not a legal nonconforming use, but 

rather is noncompliant, there comes into play the legislative prohibition of Code § 32-4­

114( c), which states, 

"(c) County prohibited from processing if violations exist. The county may not 
process plans or permits for a proposed development if the applicant owns or has an 
interest in property located in the county upon which there exists, at the time of the 
application or during the processing of the application, a violation of the zoning or 
development regulations of the county." 

On the other hand, if the tattoo parlor is otherwise legally nonconforming, the question 

arises as to whether, under BCZR § 104.1, the used car sales operation would be a 

"change" which terminates the nonconforming use. 

We submitted a letter on May 13, 2009 to express our concerns. We also 

communicated with petitioners' recently entered counsel, Michael Tanczyn that there 

should be some revision to the site plan to reflect the applicable vehicle display setbacks 

under BCZR § 238. Mr. Larson did in fact "redline" the site plan to address this concern. 

On May 14, 2009, the CBA conducted a full and fair hearing. Based on the 

evidence presented at the hearing and the revised site plan, we are willing to modifY the 

position taken in our correspondence. We are still not convinced that petitioners have 

proved the existence of the nonconforming use. We are satisfied, however, that the used 

car use does not materially affect the tattoo parlor use and that a use division line can be 

drawn to differentiate the uses. The proposal to fence the boundary of the used car area 

reinforces the reasonableness of this division. Based on the evidence, the proposed used 

car sales use, if considered on its own, appears to satisfY the special exception standards 
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ofBCZR § 502.1, subject to the vehicle display setbacks shown on the revised plan and 

the conditions enumerated by the Zoning Commissioner with respect to signage 

(prohibiting flashing lights, banners, ,balloons) and operations (prohibiting mechanical 

repairs and body and fender repair work) .. 

The issue remains as to the legitimacy of the tattoo parlor use and the applicability 

of Code § 32-4-114(c). To repeat, for reasons to be explained, we are still not satisfied 

that petitioner has proved the existence of a nonconforming use. Nevertheless, we would 

not object to the Board providing petitioners one more opportunity to file a petition for 

special hearing under BCZR § 500.7 to try to obtain such approval. 

Specifically, we would not object to the Board granting the special exception for 

the used car sales, subject to the following related condition: that the tattoo parlor use 

shall terminate by July 1, 2010 unless the petitioners file a petition for special hearing to 

determine the existence of a nonconforming use and obtain a final order of its approval 

from the Zoning Commissioner, or, if necessary, the County Board of Appeals prior to 

July 1,2010. 

Nonconforming use law; its purpose; burden of proof 

Definition 

The CBA has had a number of cases on nonconforming uses. Nevertheless, it is 

worthwhile to repeat the basics. BCZR § 101 defines a nonconforming use as, 

"A legal use that does not conform to a use regulation for the zone in which it is 
located or to a special regulation applicable to such a use. A specifically named use 
described by the adjective "'nonconforming' is a nonconforming use." 

Here, before enactment ofBill 29-98, the zoning regulations did not specifically address 

tattoo parlors. Therefore, in the absence of enumeration as permitted uses, it was unclear 

whether they were legal in any zone. Kowalski v. Lamar 25 Md. App. 493 (1975); 

People's Counsel v. Surina 400 Md. 662 (2007). It appears, however, that Bill 29-98, 

Section 7, as a matter of fairness, treated tattoo parlors in operation before its effective 

date as nonconforming uses. The effective date, once again, was March 20, 1998. 
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Legislative Purpose 

Nonconforming uses are problematic. Therefore, the law is structured with the 

goal in mind that they should disappear over time. Correlatively, as explained below, the 

burden is on a property owner to prove the existence of a nonconforming use. 

Judge Rita Davidson delivered an excellent outline of nonconforming use law in 

Prince George's County v. Gardner 293 Md. 259, 267-68 (1982). She wrote, 

"This Court has repeatedly recognized that one of the fundamental problems of 
zoning is the inability to eliminate incompatible nonconforming land uses. In Grant v. 
Mayor and City Council o/Baltimore, 212 Md. 301,307, 129 A.2d 363, 365 (1957), this 
Court said: 

"Nonconforming uses have been a problem since the inception of 
zoning. Originally they were not regarded as serious handicaps to its 
effective operation; it was felt they would be few and likely to be 
eliminated by the passage of time and restrictions on their expansion. For 
these reasons and because it was thought that to require immediate 
cessation would be harsh and unreasonable, a deprivation of rights in 
property out of proportion to the public benefits to be obtained and, so, 
unconstitutional, and finally a red flag to property owners at a time when 
strong opposition might have jeopardized the chance of any zoning, most, 
if not all, zoning ordinances provided that lawful uses existing on the 
effective date of the law could continue although such uses could not 
thereafter be begun. Nevertheless, the earnest aim and ultimate purpose of 
zoning was and is to reduce nonconformance to conformance as speedily 
as possible with due regard to the legitimate interests of all concerned, and 
the ordinances forbid or limit expansion of nonconforming uses and forfeit 
the right to them upon abandonment of the use or the destruction of the 
improvements housing the use." 

Thus, this Court has recognized that the problem inherent in accommodating existing 
vested rights in incompatible land uses with the future planned development of a 
community is ordinarily resolved, under local ordinances, by permitting existing uses to 
continue as nonconforming uses subject to various limitations upon the right to change, 
expand, alter, repair, restore, or recommence after abandonment. Moreover, this Court 
has further recognized that the purpose of such restrictions is to achieve the ultimate 
elimination of nonconforming uses through economic attrition and physical obsolescence. 
The Arundel Corp. v. Board o/Zoning Appeals 0/Howard County, 255 Md. 78, 83-4, 257 
A.2d 142, 146 (1969); Stieffv. Collins, 237 Md. 601, 604, 207 A.2d 489, 491 (1965); 
Colali v. Jirout, 186 Md. 652, 655, 657, 47 A.2d 613, 614-15 (1946); Beyer v. Mayor 0/ 
Baltimore, 182 Md. 444, 446, 34 A.2d 765, 766 (1943); See Kastendike v. Baltimore 
Ass'n/or Retarded Children, Inc., 267 Md. 389, 397, 297 A.2d 745, 749-50 (1972).· 
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Here, BCZR § 104.1 implements this approach, 

BCZR 104.1: "A nonconforming use (as defined in Section 101) may continue except as 
otherwise specifically provided in these regulations, provided that upon any change from 
such nonconforming use _to any other use whatsoever, or any abandonment or 
discontinuance of such nonconforming use for a period of one year or more, the right to 
continue or resume such nonconforming use shall terminate." 

Burden of proof 

During the hearing, there was broached the key issue of burden of proof. 

Consistent with -the legislative purpose to restrict nonconforming uses, the burden of 

proof is on the property owner to prove at the outset that the use in question exists legally 

prior to the enactment of a zoning law to which it does not conform. 

Long ago, the Court of Appeals held that the property owner"... had the burden of 

proving that the nonconforming use which he asserted existed [on the effective date of 

the law]." Lapidus v. Mayor & City Council 222 Md. 260, 262 (1960). In affirming 

denial of the four-family housing use, the Court found the supportive evidence "scanty." 

Citing Lapidus" the Court wrote in Vogl v. City ofBaltimore 228 Md. 283, 288 (1962) 

"There can be little doubt that each claimant must assume the burden of 
establishing the existence of a non-conforming use at the time of the passage of the 
prohibiting zoning ordinance." 

Subsequently, the Court considered a skeet, trap shooting, and rifle practice 

facility in Parkton, Baltimore County. Chief Judge Hammond delivered the opinion in 

Calhoun v. County Board of Appeals 262 Md. 265 (1971). Finding the evidence 

insufficient to support the alleged existence of a nonconforming use, he underlined, 

"The burden of proving a non-conforming use is on the claimant of the use. 
According to Metzenbaum, Law of Zoning, 2d Ed.) 1233, the proposition is both 
axiomatic and court-sustained." 262 Md. at 267. 

Judge Hammond emphasized, 

"An important way to meet the burden is to show that the existence of the use was 
known to the neighbors at the critical time." Ibid. 

Remarkably, the Court of Special Appeals· (CSA) cited Calhoun and Lapidus to 

the same effect in County Commissioners of Carroll County v. Uhler 78 Md. App. 140, 
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145 (1989). Again, in affirming the denial of nonconforming use certification for a 

junkyard, Judge Robert Bell (now Chief Judge of the Court of Appeals) wrote, 

"The party asserting the existence of a nonconforming use has the burden 
of proving it." 

More recently, Chief Judge Bell, on the Court of Appeals, summarized the law in 

Trip Associates v. Mayor & City Council 392 Md. 563, 573 (2006). He wrote, 

"A valid and lawful nonconforming use is established if a property owner can 
demonstrate that before, and at the time of, the adoption of a new zoning ordinance, the 
property was being used in a then-lawful manner for a use that, by later legislation, 
became non-permitted. See, e.g., Chavt v. Board of Zoning Appeals of Baltimore City, 
177 Md; 426, 434, 9 A.2d 747, 750 (1939) (concluding that, to be a nonconforming use, 
an existing business use must have been known in the neighborhood as being employed 
for that given purpose); Lapidus v. Mayor and City Council ofBaltimore, 222 Md. 260, 
262, 159 A.2d 640, 641 (1960) (noting that an applicant claiming that a nonconforming 
use had been established before the effective date of the city zoning ordinance needed to 
prove that the use asserted existed prior to the date of the ordinance); Vogi v. City of 
Baltimore, 228 Md. 283, 288, 179 A.2d 693, 696 (1962) (holding that the party claiming 
the existence of a nonconforming use has the burden of establishing the existence of the 
use at the time of the passage of the prohibiting zoning ordinance). See also Lone v. 
Montgomery County, 85 Md.App. 477, 496, 584 A.2d 142,151 (1991)." 

*To assist the CBA, we attach copies of Lapidus, Vogl, Calhoun Uhler, and Trip 

(excerpt), with check marks next to the relevant discussions of burden of proof. 

Petitioners have not met the affirmative iiurden to prove the existence 
of a legal nonconforming use 

The "unconfirmed" nOl1conforming tattoo parlor use was apparent to Joseph 

Larson, the Petitioners' consultant. He identified it on the August 11, 2008 site plan. 

Planning Director Keller expressed concern about it in his September 30, 2008 

correspondence and recommended that a petition for special hearing be filed to examine 

the issue. 

Despite this background, petitioners chose to move forward before the Zoning 

Commissioner without regard to this problem. The Commissioner just ignored it. Our 

office's appeal followed. While the CBA hearing is de novo, the evidence produced by 

petitioners was scanty at best. 
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Petitioners produced for the first time at the May 14, 2009 hearing a printed 

"Permits & Development Management - Livability System" form describing "Case No. 

99-7993," involving a "Tattoo Parlor Not Operating Under Proper Zones" with a "Date 

rev" date of"11129/99," a "Date Inspec" of "12/30/99, and a "Close" date of "12/30/99." 

Pet. Exh. 7. As shown by a fax reference and testified by JosePh Larson, one of Mr. 

Larson's staff obtained the form in November, 2008. So far as Mr. Larson knew, there 

were no additional documents cwailable. Petitioners did not produce any witness from the 

department to explain the meaning of the form or what happened. Petitioners did not 

produce any other witness with knowledge of what occurred in 1999. 

With all due respect, the form is not affirmative evidence or proof of a legal 

nonconforming use. A matter could be closed for many reasons. A complainant may 

have backed off or withdrawn a complaint. The inspector or his supervisor may have 

. been indifferent to the case or considered it low priority. Perhaps the tattoo parlor was 

closed at the time, or in the pro.cess of closing down .. There was probably at one time a 

file with a citation and additional documentation, which perhaps might have shed further 

light on the subject. .Petitioners did not produce any correspondence or documentation 

from their own records. Furthermore, while Mrs. Hlopak stated that she and her husband 

had lost many records for various reasons over the years, she did not offer any further 

information on the 1999 violation case. 

The bottom line, in any event, is that the PDM closure of a violation file is not 

affirmative evidence of the existence of a nonconforming use. Unfortunately, petitioners 

did not in 1999 take advantage of the special hearing procedure under BCZR § 500.7 to 

obtain a legal determination. Perhaps it didn't occur to them that it was important. 

Perhaps they did not have the proof. 

Remarkably, while petitioners produced form letters and petitions from various 

citizens to support their proposal, nobody from the area appeared to give specific 

testimony about the history of the tattoo parlor. 

Mrs. Hlopak was the only witness who provided any history. She had no records. 

She could not remember the exact date when the tattoo parlor opened .. She said she 

thought it opened in 1997 or 1998, but she was obviously guessing. If it opened after 
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March 20, 1998, it clearly would not qualify as a nonconforming use. On this testimony 

alone, there cannot be a determination that a nonconforming use existed. It is not enough 

to say that the use might have existed before the passage of the law, but that it might not 

have begun until after passage of the law, here up to nine months after. The proof has to 

be convincing and not speculative. 

Furthermore, while Mrs. Hlopak indicated that the tattoo parlor has continued in 

existence under several operators, she was unable to document its existence. Again, the 

evidence is scanty. 

Petitioners had ample time to assemble whatever evidence might be available to 

prove the existence of the noncqnforming use. The evidence adduced is unconvincing. 

Proposed disposition and conclusion 

While petitioners had plenty of time to prepare for proof of the nonconforming 

use, the evidence at the hearing also reflected that petitioners had difficult problems in 

dealing with the property. Notably, there was the cleanup of the previous tenant's 

boatyard, which was left in serious disrepair. We also are cognizant that petitioners did 

not hire an attorney until shortly before the CBA hearing. Ordinarily, this would not 

excuse the lack of proof, especially since the nonconforming use issue loomed from the 

inception of the case. 

Nevertheless, as we have no real objection to the used car special exception, we 

would not object if the CBA decided to show mercy and provide the petitioners another 

opportunity, if possible, to assemble and demonstrate the proof of a nonconforming use 

in a special hearing proceeding before the Zoning Commissioner. 

There should, however, be a reasonable deadline to file and obtain such approvaL 

Otherwise, petitioners would have no incentive to take action. For this reason, as stated at 

. the beginning of the memorandum we would not object to a condition that the tattoo 

parlor use terminate by July 1, 2010, a little over a year from now, unless by that time 

petitioners file a petition for special hearing and also succeed in securing a final order 

from the Zoning Commissioner or, if necessary, the County Board of Appeals approving 

the tattoo parlor as a nonconforming use. 
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PETER MAX ZIMMERMAN 
peo/) Counsel for ~altimore County 

L; t,~l[7~~' 
CAROLE S. MILIO 
Deputy People's Counsel 
Jefferson Building, Room 204 
105 West Chesapeake Avenue. 
Towson, MD 21204 
(410) 887-2188 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this /0 L4aay of June, 2009, a copy of the foregoing 

Memorandum of People's Counsel for Baltimore County was mailed Michael Tancyzn, Esquire, 

606 Baltimore Avenue, Ste. 106, Towson, MD 21204, Attorney for Petitioner(s). 

PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 
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ARTICLE4B 


ADULT ENTERTAINMENT BUSINESSES, MASSAGE 

ESTABLISHMENTS AND TATTOO OR BODY PIERCING 


EST ABLISHMENTS 


§ 4B-101. Definitions. 	 massage establishments and 
tattoo or body-piercing§ 4B-102. Location of adult 
establishments.entertainment businesses, 

[Bill No. 29-19981 ] 

§ 4B-101. Definitions. 

A. As used in this article, the following terms have the meanings indicated: 

ADULT ENTERTAINMENT BUSINESS - An adult store or an adult movie theater. 

ADULT MOVIE THEATER 

(1) 	 A business establishment open to the public, or to members, that maintains display 
devices for viewing on the premises files, videos or other viewable material, if a 

. substantial portion of the stock or trade is characterized by an emphasis on matters 
depicting, describing or relating to sexuai activities. 

(2) 	 "Adult movie theater" does not include a motion-picture theater which has seating 
for at least 50 persons per screen. 

ADULT STORE 

(1) 	 A business establishment open to the public, or to members, that offers for sale or 
rental any printed, recorded, photographed, filmed or otherwise viewable material, 
or any sexually oriented paraphernalia or aid, if a substantial portion of the stock 
or trade is characterized by an emphasis on matters depicting, describing or 
relating to sexual activities. 

(;2) 	 The term does not include a motion-picture theater which has seating for at least 
50 persons per screen. 

1. 	 Editor's Note: Section 4 of BiD No. 29·1998 provided that "..• except as provided in Section 3 of this Act, this Act does 
not apply to an adult entertainment business lawfully established prior to the ell'ective date of this Act. An adult 
entertainment business may continue to oper.lte until one year from the effective date of this Act. On or after that 
date, aU adult entertainment businesses shall conform to the requirements of this Act." 
Section 6 of Bill No. 29·1998, as amended by Bill No. 46-2006, stated as follows: This Act does not apply to a massage 
establislunent or tattoo or body·piercing establislunent in existence in a business or conunercial zone for at least 12 
months prior to the effective date of this Act except if a massage establishment or tattoo or body· piercing 
establislunent relocates, other than a tattoo establishment that relocates within a BM-CCC District that is less than 
500 feet removed from its earlier location. This section is not intended to waive any other provision or requirement of 
state or county law in effect prior to the effective date of this Act. . 
Except for Section 3 of the Act, which amended the Baltimore County Code, Bill No. 29·1998 took effect 3·20·1998. 
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§ 4B-101 BALTIMORE COUNTY ZONING REGULATIONS § 4B-101 

DISPLA Y DEVICE An electronically or mechanically controlled still or 
. motion-picture machine, film projector, videotape player or other image-producing device 
that may be activated directly or indirectly by viewers or at the request of viewers for 
which a fee is charged. 

MASSAGE . Any method of treating the external parts of the human body, for 
compensation, by touching, rubbing, stroking, kneading, tapping or vibrating with the 
hand, arm, foot or other body part provided by a massage technician. 

MASSAGE ESTABLISHMENT ­

(1) 	 Any establishment where a massage technician administers a massage to another 
person for compensation. 

(2) 	 "Massage establishment" does not include a hospital, nursing home, medical clinic 
or other establishment where massages are administered by individuals identified 
under § 24-442 of the Baltimore County Code, 1988 Edition, as revised. 

MASSAGE TECHNICIAN ­

(1) 	 An individual who administers a massage to another individual for compensation. 

(2) 	 "Massage technician" does not include a medical practitioner as defined by Section 
101 of these regulations. [Bill No. 9-1999] , 

SEXUAL ACTIVITIES Includes nudity or partial nudity, as defined in Section 101, 
and sexual conduct, sexual excitement or sadomasochistic abuse, as defined in Article 27, 
§ 416A, of the Annotated Code of Maryland. 

SKIN-PENETRATING BODY ADORNMENT PROCEDURE ­

(1) 	 A process that involves piercing or entering the skin or the mucous membrane of 
an individual for the purpose of inserting pigmented patterns, jewelry or other 
forms of body decoration. 

(2) 	 "Skin-penetrating body adornment procedure" includes. tattooing and 
body-piercing. 

(3) 	 "Skin-penetrating body adornment procedure" does not include piercing of an ear 
using a properly disinfected ear piercing gun and single use studs or clutches. 

SUBSTANTIAL PORTION­

(I) 	 At least 20% of the stock in the establishment or on display consists of matters or 
houses devices depicting, describing or relating to sexual activities; or 

(2) 	 At least 20% of the usable floor area is used for the display or storage of matters 
or devices depicting, describing or relating to sexual activities. 

TATTOO OR BODY PIERCING ESTABLISHMENT - Any establishment where a 
skin-penetrating adornment procedure is performed. 
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ADULT ENTERTAINMENT BUSINESSES, MASSAGE 

§ 4B-102 ESTABLISHMENTS AND TATTOO OR BODY PIERCING § 4B-102 


ESTABLISHMENTS 


§ 4B-102. Location of adult entertainment businesses, massage establishments and 
f;attoo or body-piercing establishments. 2 

A. 	 Subject to the requirements of this article, an adult entertainment business, a massage 
establishment or a tattoo or body-piercing establishment is permitted in an M.H. Zone. 

B. 	 Proximity to other uses. 

(1) 	 An adult entertainment business, a massage establishment, or a tattoo or 
body-piercing establishment may not be located within 1,000 feet of: 

(a) 	 A house of worship. 

(b) 	 A public or private school. 

(c) A public park or public recreational facility. 


Cd) A public library. 


(e) 	 A child'care home, child care institution or family day care home licensed or 
registered under Maryland law. . 

(0 	 A lot zoned residentially or devoted primarily to residential use. 

(2) 	 An adult entertainment business, a massage establishment or a tattoo or 
body-piercing establishment may not be located within 2,500 feet of another adult 
entertainment business, a massage establishment or a tattoo or body-piercing 
establishment. 

c: 	 In determining compliance with the siting requirements in Subsection B of this section, 
measurements shall be made in a straight line, without regard to intervening objects, 
from the closest point of the structure containing the adult entertainment business, 
massage establishment or tattoo or body-piercing establishment to the nearest property 
line of the lot or use listed in Subsection B of this section. 

2. Editor's Note: For licensing requirements, see Article 21, Title 2 of the Baltimore County Code, 2003, as revised. 
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COUNTY COUNCIL OF BALTIMORE COUNTY, MARYLAND 

Legislative Session 1998, Legislative Day No . .4. 


Bill No. 2.2:28. 

Councilmembers Moxley. Kamenetz. McIntire, Riley. Gardina, Bartenfelder. and DePazzo 

By Request of County Executive 


By the County Council, Februruy 17. 1998 

A BILL 
ENTITLED 

AN ACT concerning 

Adult Entertainment Businesses, Massage Establishments, 
and Tattooor.Body,Riercing;Establishments 

For the purpose of amending the Zoning Regulations in order to:-regulate the'location'of adult 

entertainment businesses, massage establishments, and tattoo, or body 'piercing 

;;establishments; requiring adult entertainment businesses to obta,in a license; requiring 

adult entertainment businesses to have a certain interior arrangement; establishing terms 

and renewal of the license and grounds for suspension or revocation of the license; 

prohibiting the transfer ofa license; requiring the Director to conduct certain inspections; 

establishing certain criminal and civil penalties; establishing certain appeals; providing 

for certain application requirements; stating certain findings; defining certain terms; 

providing for the application of this Act; providing for the eff~ctive date of this Act; and 

ExpLANATfoN~----cApfTALSINDiCATEMAITER-ADDEDT(YE-xIsTn\f(TLAW-------· 
[Brackets] indicate matter stricken from existing law. 
Strike out indicates matter stricken from bill. 
Underlining INDICATES AMENDMENTS TO BILL. 



generally relating to adult entertainment businesses, massage establishments, and tattoo 

or body piercing establislunents. 

BY repealing and reenacting, with amendments, 

. Section 1 01, definition of"Striptease Business" 

Baltimore County Zoning Regulations, as amended 


BY adding 

Sections 4B-101 and 4B-102 

Article 4B - M.H. Zones 

Baltimore County Zoning Regulations, as amended 


. By adding 

Sections 24-470 to 24-483 

Article XII, Adult Entertainment Businesses 

Title 24. Permits and Licenses and Business Regulation 

Baltimore County Code, 1988 


WHEREAS, in April of 1997, the Baltimore County Council requested the advice of the 

Planning Board on the issue of the regulation of adult video and book stores in Baltimore 

County; and 

WHEREAS, the Office of Planning has issued a staff report indicating and the Council 

believes that there is a demonstrated need for immediate legislative action on this regulatory 

issue; and 


WHEREAS, the Baltimore County Council finds that, in order to protect the health, 


safety and welfare of the county's citizens, it is necessary to allow suitable locations for certain 

adult entertainment businesses, .massage establishments,· and tattoo or body piercing 


establislunents while limiting their adverse secondary effects on the community; and 


2 

~.5 



WHEREAS, the County Council finds that adult entertainment businesses, massage 

establishments and tattoo or body piercing establishments frequently are used for unlawful sexual 

activities, may facilitate the transmission of diseases, contribute generally to crime, decrease 

property values, and adversely impact the quality of life in their surrounding areas; and 

WHEREAS, many land use studies have documented the adverse secondary effects of 

certain adult entertainment businesses, massage establishments, and tattoo or body piercing 

establishments; and 

.WFHBREAS; in· orclef-to lessen and C(introHhese"effe"cts arid til" lirriit'exposure of these 

ousinesse"sl"o"'children,' it is necessary to place 'certain restrictions on the location and 

arrangement-of adult entertainment businesses, massage establishments, and tattoo or body 

piercing. establishments, now therefore 

1 SECTION 1. BE IT ENACTED BY THE COUNTY COUNCIL OF BALTIMORE 


2 COUNTY, MARYLAND, that Section 101 - Definitions, the definition of "Striptease Business" 


3 of the Baltimore County Zoning Regulations, as amended, be and they are hereby repealed and 


4 reenacted to read as follows: 


5 Section 101 - Definitions. 


6 Striptease Business: A commercial establishment where persons appear in a state of total 


7 or partial nudity in person [or on film, slides or videotapes. For the purposes of this definition, 


8 the term "film" shall not include motion pictures rated by the Motion Picture Association of 


9 America]. Such establishment shall, for example, include, but not be limited to, a restaurant, 


10 nightclub, dance club[, peep show] or social hall if such entertainment is provided as an 

11 accessory or principal use. A "striptease business, including the building or portion thereof that 
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contains or advertises the business, must be located at least 1000 feet from a dwelling, church, 

2 park, child care center or school existing on the effective date of this legislation and be arranged 

3 so that the interior is not visible from the outside. A striptease business may not operate between 

4 2:00 A.M. and 6:00 A.M. 

5 For the purpose of this definition, an establishment which is duly licensed by the Board 

6 of Liquor Commissioners for Baltimore County and which features striptease dancing, nudity, or 

7 partial nudity as an accessory use shall not be considered a striptease establishment, except that it 

8 shall satisfy the setback limitation established hereinabove for a striptease business. 

9 The 1,000 foot distance requirement shall be considered an area requirement and, in 

10 addition to the authority and limitations set forth in Section 307.1 of these regulations, a variance 

11 may be granted if strict compliance with said setback would result in severe economic 

12 circumstances which are NOT the result of actions by the Petitioner. 

13 . SECTION 2. AND BE IT FURTHER ENACTED, that Article 4B, Sections 4B-I01 

14 through 4B-I 02, inclusive, be and they are hereby added to the Baltimore County Zoning 

15 regulations, as amended, to read as follows: 

16 ARTICLE 4B - M. H. ZONES 

17 SECTION 4B-I01. DEFINITIONS , 

18 (A) AS USED IN THIS ARTICLE, THE FOLLOWING TERMS HAVE THE 

19 MEANINGS INDICATED. 

20 (B) ADUL T ENTERTAINMENT BUSINESS MEANS AN ADULT STORE OR AN 

21 ADULT-MOVIE THEATER. 
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(C) (1) ADULT STORE MEANS A BUSINESS ESTABLISHMENT OPEN TO 

2 THE PUBLIC, OR TO MEMBERS, THAT OFFERS FOR SALE OR RENTAL ANY 

3 PRlNTED, RECORDED, PHOTOGRAPHED, FILMED OR OTHERWISE VIEWABLE 

4 MATERIAL, OR ANY SEXUALLY ORIENTED PARAPHERNALIA OR AID, IF A 

5 SUBSTANTIAL PORTION OF THE STOCK ORTRADE IS CHARACTERIZED BY AN 

6 EMPHASIS ON MATTERS DEPICTING, DESCRlBING OR RELATING TO SEXUAL 

7 ACTIVITIES. 

8 (2) THE TERM DOES NOT INCLUDE A MOTION PICTURE THEATER 

9 WHICH HAS SEATING FOR AT LEAST 50 PERSONS PER SCREEN. 

lO (D) (1) ADULT MOVIE THEATER MEANS A BUSINESS ESTABLISHMENT 

L1 OPEN TO THE PUBLIC, OR TO MEMBERS,. THAT MAINTAINS DISPLAY DEVICES FOR 

L2 VIEWING ON THE PREMISES FILES, VIDEOS OR OTHER VIEWABLE MATERIAL. 

L3 (2) ADULT MOVIE THEATER DOES NOT INCLUDE A MOTION 

14 PICTURE THEATER WHICH HAS SEATING FOR AT LEAST 50 PERSONS PER SCREEN. 

l5 (E) DISPLA Y DEVICE MEANS AN ELECTRONICALLY OR MECHANICALLY 

l6 CONTROLLED STILL OR MOTION PICTURE MACHINE, FILM PROJECTOR, 

l7 VIDEOTAPE PLAYER, OR OTHER IMAGE-PRODUCING DEVICE THAT MA Y BE 

l8 ACTIVATED DIRECTLY OR INDIRECTLY BY VIEWERS OR AT THE REQUEST OF 

.9 VIEWERS FOR WHICH A FEE IS CHARGED. 

~O (F) MASSAGE MEANS ANY METHOD OF TREATING THE EXTERNAL 

~l PARTS OF THE HUMAN BODY, FOR COMPENSATION, BY TOUCHING, RUBBING, 
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STROKING, KNEADING, TAPPING OR VIBRATING WITH THE HAND, ARM, FOOT OR 

2 OTHER BODY PART PROVIDED BY A MASSAGE TECHNICIAN. 

3 (G) (1) MASSAGE ESTABLISHMENT MEANS ANY ESTABLISHMENT 

4 WHERE A MASSAGE TECHNICIAN ADMINISTERS A MASSAGE TO ANOTHER 

S PERSON FOR COMPENSATION. 

6 (2) MASSAGE ESTABLISHMENT DOES NOT INCLUDE A HOSPITAL, 

7 NURSING HOME, MEDICAL CLINIC OR OTHER ESTABLISHMENT WHERE 

8 MASSAGES ARE ADMINISTERED BY INDIVIDUALS IDENTIFIED UNDER §24-442 OF 

9 THE BALTIMORE COUNTY CODE. 

10 (H) (1) MASSAGE TECHNICIAN MEANS AN INDIVIDUAL WHO 

11 ADMINISTERS A MASSAGE TO ANOTHER INDIVIDUAL FOR COMPENSATION. 

12 (2) MASSAGE TECHNICIAN DOES NOT INCLUDE: 

13 (I) A CERTIFIED MASSAGE THERAPIST AS DEFINED BY 

14 §3-SA-Ol OF THE HEALTH OCCUPATIONS ARTICLE OF THE ANNOTATED CODE 

15 . OF MARYLAND; OR 

16 (II) A MEDICAL PRACTITIONER AS DEFINED BY §101 OF 

17 THESE REGULATIONS. 

18 (I) SEXUAL ACTIVITIES U\TCLUDES NUDITY OR PARTIAL NUDITY, AS 

19 DEFINED IN §101, AND SEXUAL CONDUCT, SEXUAL EXCITEMENT OR 

20 SADOMASOCHISTIC ABUSE, AS DEFINED IN ARTICLE 27, §416A OF THE 

21 ANNOTATED CODE OF MARYLAND. 
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(1) (l) SKIN PENETRATING BODY ADORNMENT PROCEDURE MEANS 

2 APROCESS THAT INVOLVES PIERCING OR ENTERING THE SKIN OR THE MUCOUS 

3 MEMBRANE OF AN INDIVIDUAL FOR THE PURPOSE OF INSERTING PIGMENTED 

4 PATTERNS, JEWELRY, OR OTHER FORMS OF BODY DECORATION. 

5 (2) SKIN PENETRATING BODY ADORNMENT PROCEDURE 

6 INCLUBES TATTOOING AND BODY PIERCING. 

7 (3) SKIN PENETRATING BODY ADORNMENT PROCEDURE DOES 

8 N0T''lMCTUDE PIERCING OF AN EAR USING A PROP.ERLY DISINFECTED EAR 

9 pmR€IN(J"GUN AND SINGLE USE STUDS OR CLUTCHES. 

o (K) SUBSTANTIAL PORTION MEANS: 

(l) A T LEAST 20% OF THE STOCK IN THE ESTABLISHMENT OR ON 

2 DISPLAY CONSISTS OF MATTERS OR HOUSES DEVICES DEPICTING, DESCRIBING, 

3 OR RELATING TO SEXUAL ACTIVITIES; OR 

4 (2) A T LEAST 20% OF THE USABLE FLOOR AREA IS USED FOR THE 

5 DISPLA Y OR STORAGE OF MATTERS OR DEVICES DEPICTING, DESCRIBING, OR 

6 RELATING TO SEXUAL ACTIVITIES. 

7 (L) TATT00'ORBODY PIERCING ESTABLISHMENT MEANS ANY 

8 ES'i]}AB1JSHMENT WHERE A SKIN PENETRATING ADORNMENT PROCEDURE IS 

9 PERE0RMEE>. 

o LOCATION OF ADULT ENTERTAINMENT-BUSINESSES, 

MASSAGE-ESTABLISHMENTS, AND TATTOO OR BODY PIERCING 

2 ES"FABBISHMENTS. 
~""~:~'.":." .". - . 
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1 (A)/ SUBJECT TO THE REQUIREMENTS OF THIS ARTICLE, AN ADULT 

2 . £:NTERTAINMENT BUSINESS, A MASSAGE ESTABLISHMENT, ORA TATTOO OR 


3 BQD¥·PIERCING ESTABLISHMENT IS PERMITTED IN A M.H. ZONE. 


4 (B) (1) AN ADULT ENTERTAINMENT BUSINESS, A MASSAGE 


5 ESTABLISHMENT, OR A TATTOO ORBODYPIERCING ESTABLISHMENT MAY NOT 


6 BE·LOCATED WITHIN 1,000 FEET QF: 


7 (I) A HOUSE OF WORSHIP; 

".,. 
't~ 

8 (leI! A PUBLIC OR PRIVATE SCHOOL; 

9 (III)· A PUBLIC PARK OR PUBLIC RECREATIONAL FACILITY; 
.' 

10 (rv) A PUBLIC LIBRARY; 

11 (V) A CHILD CARE HOME, CHILD CARE INSTITUTION, OR 

12 FAMIL Y DAY CARE HOME LICENSED OR REGISTERED UNDER MARYLAND LAW; 

13 OR 

14 (~t) A LOT ZONED RESIDENTIALLY OR DEVOTED PRIMARILY 

15 TO RESIDENTIAL USE. 

16 (2) AN ADULTENTER:rAINMENT BUSINESS, A MASSAGE 

17 ESTABLISHMENT, ORA TATTOO OR BODY PIERCING ESTABLISHMENT MAY NOT 

18 BE-LOCATED WITHIN 2,500 FEET OF ANOTHER ADULT ENTERTAINMENT 

19 BUSINESS, A MASSAGE ESTABLISHMENT, OR A TATTOO OR BODY PIERCING 

20 ESTABLISHMENT. 
:-14"-:··"­

21 (C) IN DETERMINING COMPLIANCE WITH THE SITING REQUIREMENTS IN 

22 SUBSECTION (B) OF THIS SECTION, MEASUREMENTS SHALL BE MADE IN A 
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STRAIGHT LINE, WITHOUT REGARD TO INTERVENING OBJECTS, FROM THE 

2 CLOSEST POINT OF THE STRUCTURE CONTAINING THE ADULT ENTERTAINMENT 

3 BUSINESS, MASSAGE ESTABLISHMENT, OR TATTOO OR BODY PIERCING 

4 ESTABLISHMENT TO THE NEAREST PROPERTY LINE OF THE LOT OR USE LISTED 

5 IN SUBSECTION (B) OF THIS SECTION. 

6 SECTION 3. AND BE IT FURTHER ENACTED, that Sections 24-470 through 24-483, 

7 Article XII. Adult Entertainment Business, be added to Title 24. "Pennits and Licenses and 

8 Business Regulation ," Baltimore County Code, 1988, as amended to read as follows: 

9 ARlFIGEEXII -'ADULT ENTERTAiNMENT ,BUSINESSES 

o SECTION 24-470. DEFINITIONS 

1 (A) IN THIS ARTICLE, THE FOLLOWING WORDS HAVE THE MEANINGS 

2 INDICATED. 

3 (B) ADUL T ENTERTAINMENT BUSINESS MEANS AN ADULT STORE OR AN 

4 ADULT MOVIE THEATER. 

5 (C) ADULT STORE MEANS A BUSINESS ESTABLISHMENT OPEN TO THE 

6 PUBLIC, OR TO MEMBERS, THAT OFFERS FOR SALE OR RENTAL ANY PRINTED, 

7 RECORDED, PHOTOGRAPHED, FILMED OR OTHERWISE VIEWABLE MATERIAL, OR 

8 ANY PARAPHERNALIA, IF A SUBSTANTIAL PORTION OF THE STOCK OR TRADE IS 

9 CHARACTERIZED BY AN EMPHASIS ON MATTERS DEPICTING, DESCRIBING OR 

o RELATING TO SEXUAL ACTIVITIES. 

9 

\ 



1 (D) (1) ADUL T MOVIE THEATER MEANS A BUSINESS ESTABLISHMENT 

2 OPEN TO THE PUBLIC, OR TO MEMBERS, THAT MAINTAINS DISPLAY DEVICES FOR 

3 VIEWING ON THE PREMISES FILMS, VIDEOS OR OTHER VIEWABLE MATERIAL. 

4 (2) ADULT MOVIE THEATER DOES NOT INCLUDE A MOTION 

5 PICTURE THEATER WHICH HAS SEATING FOR AT LEAST 50 PERSONS PER SCREEN. 

6 (E) DEPARTMENT MEANS THE DEPARTMENT OF PERMITS AND 

7 DEVELOPMENT MANAGEMENT .. 

8 (F) DIRECTOR MEANS THE DIRECTOR OF PERMITS AND DEVELOPMENT 

9 MANAGEMENT OR THE DIRECTOR'S DESIGNEE. 

o (G) DISPLA Y DEVICE MEANS AN ELECTRONIC ALL Y OR MECHANIC ALL Y 

1 CONTROLLED STILL OR MOTION PICTURE MACHINE, FILM PROJECTOR, 

2 VIDEOTAPE PLAYER, OR OTHER IMAGE-PRODUCING DEVICE THAT MAY BE 

3 ACTIV ATED DIRECTLY OR INDIRECTLY BY VIEWERS OR AT THE REQUEST OF 

:t VIEWERS FOR WHICH A FEE IS CHARGED. 

5 (H) SEXUAL ACTIVITIES INCLUDES NUDITY OR PARTIAL NUDITY, AS 

5 DEFINED IN §101, AND SEXUAL CONDUCT, SEXUAL EXCITEMENT OR 

7 SADOMASOCHISTIC ABUSE, AS DEFINED IN ARTICLE 27, §416A OF THE 

ANNOTATED CODE OF MARYLAND. 

(I) SUBSTANTIAL PORTION MEANS: 

(1) AT LEAST 20% OF THE STOCK IN THE ESTABLISHMENT OR ON 

. DISPLAY CONSISTS OF MATTERS OR HOUSES DEVICES DEPICTING, DESCRIBING 

OR RELATING TO SEXUAL ACTIVITIES; OR 
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(2) AT LEAST 20% OF THE USABLE FLOOR AREA IS USED FOR THE 


2 DISPLA Y OR STORAGE OF MATTERS OR HOUSES DEVICES DEPICTING, 

3 DESCRIBING, OR RELATING TO SEXUAL ACTIVITIES. 

4 (1) VIEWING BOOTH MEANS A SPACE OR AREA WITHIN AN ADULT 

5 ENTERTAINMENT BUSINESS IN WHICH A DISPLAY DEVICE IS LOCATED FOR 

6 PURPOSES OF VIEWING PICTURES, FILMS, VIDEOTAPES, OR OTHER IMAGES. 

7 SECTION 25-471. RULES AND REGULATIONS. 

8 THE DEPARTMENT MAY ADOPT REGULATIONS TO CARRY OUT THE 

9 PROVISIONS OF THIS ARTICLE. 

lO SEC. 24-472. LICENSE REQUIRED-- ADULT ENTERTAINMENT BUSINESSES. 

II A PERSON MAY NOT OWN OR OPERATE AN ADULT ENTERTAINMENT 

l2 BUSINESS WITHOUT A VALID LICENSE ISSUED BY THE DEPARTMENT. 

l3 SECTION 24-473. INTERIOR ARRANGEMENT OF ADULT ENTERTAINMENT 

l4 BUSINESSES. 

l5 (A) PRINTED OR RECORDED MATERIAL FOR RENTAL OR SALE IN AN 

l6 ADULT ENTERTAINMENT BUSINESS SHALL BE ARRANGED SO THAT EMPLOYEES 

l7 CAN OBSERVE ALL SUCH MATERIAL. 

l8 (B) VIEWING BOOTHS MAY NOT BE EQUIPPED WITH CURTAINS OR 

19 DOORS THAT ALLOW A BOOTH'S INTERIOR TO BE COMPLETELY SCREENED 

W FROM THE VIEW OF EMPLOYEES. 

11 




1 (C) MERCHANDISE OR MATERIAL DEPICTING, DESCRIBING, OR 

2 RELATING TO SEXUAL ACTIVITY MA Y NOT BE VISIBLE FROM OUTSIDE AN 

3 ADULT ENTERTAINMENT BUSINESS. 

4 SECTION 24-474.-- APPLICATION, FEE. 

5 (A) EACH APPLICATION FOR AN ADULT ENTERTAINMENT BUSINESS 

6 LICENSE SHALL BE ON THE FORM PROVIDED BY THE DEPARTMENT AND SHALL 

7 CONTAIN: 

8 (1) THE NAME AND ADDRESS OF THE APPLICANT; 

9 (2) IF THE APPLICANT IS AN INDIVIDUAL, THE APPLICANT'S 

10 RESIDENCE ADDRESS FOR THE 3-YEAR PERIOD PRECEDING THE DATE OF 

11 APPLICATION; . 

12 (3) IF THE APPLICANT IS A CORPORATION: 

13 (I) THE NAME AND BUSINESS RESIDENCE ADDRESSES OF 

14 EACH OFFICER, DIRECTOR, AND STOCKHOLDER; 

15 (II) THE NAME AND BUSINESS RESIDENCE ADDRESSES OF 

16 EACH OFFICER, DIRECTOR AND STOCKHOLDER OF EACH CORPORATION 

[7 . HOLDING 10% OR MORE OF THE STOCK OF THE APPLICANT CORPORATION; 

18 (IIQ THE RESIDENCE ADDRESS FOR THE THREE-YEAR 

19 PERIOD IMMEDIATELY PRECEDING THE DATE OF APPLICATION OF EACH 

W OFFICER, DIRECTOR, AND STOCKHOLDER OF THE APPLICANT; 

21 (IV) THE RESIDENCE ADDRESS FOR THE THREE-YEAR 

~2 PERIOD IMMEDIATELY PRECEDING THE DATE OF APPLICATION OF EACH 

12 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

OFFICER AND DIRECTOR OF EACH CORPORA TION-HOLDING 10% OR MORE OF 


THE STOCK OF THE APPLICANT CORPORATION; 

(V) . THE NAME AND BUSINESS AND RESIDENCE ADDRESSES 

OF THE RESIDENT AGENT OF THE APPLICANT CORPORATION; AND 

. (VI) A COpy OF THE DOCUMENTS ESTABLISHING THE 


CORPORATION AND THE CORPORATION'S BYLAWS; 


(4) IF THE APPLICANT IS AN ASSOCIATION OR PARTNERSHIP: 

(I) THE NAME AND BUSINESS AND RESIDENCE ADDRESS 


OF EACH PRINCIPAL OR PARTNER; 


(II) THE RESIDENCE ADDRESS FOR THE THREE-YEAR 


PERIOD IMMEDIATELY PRECEDING THE DATE OF APPLICATION OF EACH 


PRINCIPAL OR PARTNER; 


(5) A COMPLETE SET OF FINGERPRINTS TAKEN BY THE COUNTY 

POLICE DEPARTMENTOF EACH INDIVIDUAL LISTED IN PARAGRAPHS (2), (3)(1) 

AND (II), AND (4) OF THIS SUBSECTION; 

(6) THE LoeATION AND MAILING ADDRESS OF THE PROPOSED 


ESTABLISHMENT; 


(7) A DESCRIPTION OF THE FACILITIES AND DISPLAY DEVICES 

AND VIEWING BOOTHS, IF APPLICABLE, TO BE OFFERED OR A V AILABLE ON THE 

PREMISES; 

(8) THE HISTORY OF THE APPLICANT AND EACH OF ITS OFFICERS, 

. DIRECTORS, PRINCIPALS, AND PARTNERS, IF APPLICABLE, IN THE OPERATION OF 

13 




2 WHETHER ANY PERMI. LICENSE FOR THE APPLICANT.D EACH OF ITS 

3 OFFICERS, DIRECTORS, PRINCIPALS, AND PARTNERS, IF APPLICABLE, HAS BEEN 

4 DENIED, SUSPENDED, OR REVOKED AND THE REASON FOR THE DENIAL, 

5 SUSPENSION, OR REVOCATION; AND 

6 (9) OTHER THAN MISDEMEANOR TRAFFIC VIOLATIONS OF THE 

. 7 APPLICANT, THE CRlMINAL RECORD, IF ANY, INCLUDING: 
\ 

8 (I) IF THE APPLICANT IS A CORPORATION, THE 

9 . APPLICANT'S OFFICERS, DIRECTORS, AND PRINCIPALS; AND 

10 (II) IF THE APPLICANT IS A PARTNERSHIP OR ASSOCIATION, 

11 THE APPLICANT'S PRINCIPALS AND PARTNERS; AND 

12 (10) A NOTARlZED STATEMENT BY THE APPLICANT, OR IF THE 

13 APPLICANT IS A CORPORATION, ASSOCIATION, OR PARTNERSHIP, BY AN 

14 AUTHORlZED .OFFICER,PRINCIPAL, OR PARTNER OF THE APPLICANT, ATTESTING 

IS TO THE TRUTH OF THE INFORMATION PROVIDED IN THE APPLICATION; AND 

16 . (B) EACH APPLICATION SHALL BE ACCOMPANIED BY: 

17 (l) AN APPLICATION FEE OF $200, WHICH IS NOT REFUNDABLE; 

18 AND 

19 (2) THE LICENSE FEE REQUIRED BY THIS ARTICLE. 

20 (C) THE APPLICATION IS CONTINUING IN NATURE AND THE APPLICANT 

21 SHALL FURNISH THE DIRECTOR WITH CHANGES IN INFORMATION AS THEY 

22 OCCUR. 

14 



(D) (1) THE DEPARTMENT SHALL ACT ON THE LICENSE APPLICATION 

2 . WITHIN 30 DAYS OF RECEIPT OF THE APPLICATION. 

3 (2) IF THE APPLICANT COMPLIES WITH THE REQUIREMENTS OF 

4 THIS ARTICLE, THE APPLICATION SHALL BE APPROVED. 

5 (3) IF THE DEPARTMENT FAILS TO ACT ON THE LICENSE 

6 APPLICATION WITHIN 30 DAYS THE APPLICATION SHALL BE DEEMED TO BE 

7 DENIED. 

8 SECTION 24-475. TERM AND RENEWAL OF LICENSE. 

9 (A) UNLESS A LICENSE IS RENEWED FOR A I-YEAR TERM AS PROVIDED 

o IN THIS SECTION, THE LICENSE EXPIRES ON THE FIRST ANNIVERSARY OF ITS 

1 EFFECTIVE DATE. 

2 (B) AT LEAST 1 MONTH BEFORE A LICENSE EXPIRES, THE DEPARTMENT 

3 SHALL MAIL TO THE LICENSEE, AT THE LAST KNOWN ADDRESS OF THE 

4 LICENSEE: 

5 (1). A RENEWAL APPLICATION FORM; AND 

6 (2) A NOTICE THAT STATES: 

7 (I) THE DATE ON WHICH THE CURRENT LICENSE EXPIRES; 

8 (II) THE DATE BY WHICH THE DEPARTMENT MUST RECEIVE 

9 THE RENEWAL APPLICATION FOR THE RENEWAL TO BE ISSUED AND MAILED 

o BEFORE THE LICENSE EXPIRES; AND 

1 (III) THE AMOUNT OF THE RENEWAL FEE. 

15 



(C) BEFORE A LICENSE EXPIRES, THE LICENSEE MAY RENEW IT FOR AN 

2 ADDITIONAL I-YEAR TERM, IF THE LICENSEE: 

3 (1) . IS OTHERWISE ENTITLED TO BE LICENSED; 

4 (2) PAYS TO THE DEPARTMENT A RENEWAL FEE; AND 

5 (3) SUBMITS TO THE DEPARTMENT: 

6 (I) A RENEWAL APPLICATION ON THE FORM THAT THE 

7 DEPARTMENT REQUIRES; AND 

8 (II) SATISFACTORY EVIDENCE OF COMPLIANCE WITH THE 

9 REQUIREMENTS OF THIS ARTICLE. 

10 (D) THE ANNUAL FEE FORAN ADULT ENTERTAINMENT BUSINESS 

11 LICENSE IS $450.00. 

12 SECTION 24-476. GROUNDS FOR SUSPENSION, DENIAL, NON-RENEWAL, OR 

13 REVOCATION OF LICENSE. 

14 (A) THE DIRECTOR MAY DENY, SUSPEND, OR REVOKE A LICENSE, OR 

15· DENY THE RENEWAL OF ANY LICENSE UNDER THIS ARTICLE IF THE DIRECTOR 

16 FINDS THAT THE APPLICANT, OR IF THE APPLICANT IS A CORPORATION OR 

( 

17 PARTNERSHIP, ANY OFFICER, DIRECTOR, PRINCIPAL, PARTNER, OR 

18 STOCKHOLDER OF THE CORPORATION, OR OF ANY CORPORATION, 

19 ASSOCIATION, OR PARTNERSHIP HAVING AN.INTEREST OF 10% OR MORE IN THE 

20 APPLICANT: 

21 (1) VIOLATED ANY PROVISION OF THIS ARTICLE; 

16 



(2) FALSIFIED ANY PART OF THE APPLICATION ON WHICH 

2 LICENSE WAS GRANTED UNDER THIS ARTICLE; 

3 (3) FAILED TO NOTIFY THE DIRECTOR WITHIN 14 DAYS OF ANY 

4 CHANGE IN THE INFORMATION PROVIDED IN THE APPLICATION FOR THE 

5 LICENSE; 

6 (4) REFUSED A RIGHT OF ENTRY OR INSPECTION TO A PERSON 

7 AUTHORlZED UNDER THIS ARTICLE; OR 

8 (5) HAS BEEN CONVICTED, PLACED ON PROBATION BEFORE 

9 VERJ)ICT, OR HELD LIABLE FOR ANY: 

10 (I) VIOLA TION OF THIS ARTICLE; OR 

11 (II) ACT INVOLVING MORAL TURPITUDE, INCLUDING ANY 

12 VIOLATION OF FEDERAL, STATE OR LOCAL LAW. 

13 SECTION 24-477. TRANSFER OF LICENSE; CHANGE OF ESTABLISHMENT 

14 LOCATION. 

15 (A) A LICENSE ISSUED UNDER THIS ARTICLE IS NON-TRANSFERRABLE. 

16 (B) THE LOCATION OF AN ADULT ENTERTAINMENT BUSINESS MAY NOT 

17 BE CHANGED WITHOUT THE REAPPLICATION AND APPROVAL OF A LICENSE 

18 UNDER THIS ARTICLE. 

19 SECTION 24-478. INSPECTIONS. 

20 (A) THE DIRECTOR SHALL PERlODICALL Y INSPECT THE PREMISES OF 

21 EVERY ADULT ENTERTAINMENT BUSINESS TO ENSURE COMPLIANCE WITH THIS 

22 ARTICLE. 
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(B) THE DIRECTOR, THE CHIEF OF POLICE OR THEIR AUTHORIZED 

DESIGNEES, ON EXHIBITING PROPER CREDENTIALS ON REQUEST, MAY ENTER 

ANY ADULT ENTERTAINMENT BUSINESS WITHOUT THE CONSENT OF THE 

OWNER OR OCCUPANT AT ANY TIME DURING BUSINESS OR OPERATING HOURS 

AND AT SUCH OTHER TIMES AS MAYBE NECESSARY IN ANY SITUATION THAT 

.. 	 MAY POSE AN IMMEDIA TE THREAT TO LIFE, PROPERTY, OR PUBLIC SAFETY, FOR 

THE PURPOSE OF PERFORMING THEIR DUTIES UNDER THIS ARTICLE OR 

ENFORCING ITS PROVISIONS. 

(2) IF THE DIRECTOR, THE CHIEF OF POLICE OR THEIR DESIGNEES 

ARE DENIED ENTRY TO ANY ADULT ENTERTAINMENT BUSINESS AT ANY 

REASONABLE TIME, THE DIRECTOR SHALL IMMEDIATELY SUSPEND THE LICENSE 

OF THE ADULT ENTERTAINMENT BUSINESS. 

SECTION 24-479. CRIMINAL PENALTIES. 

A PERSON WHO VIOLATES ANY PROVISION OF THIS ARTICLE IS GUILTY OF 

A MISDEMEANOR AND ON CONVICTION IS SUBJECT TO A FINE NOT EXCEEDING 

$1,000.00 OR IMPRISONMENT NOT EXCEEDING SIX MONTHS OR BOTH. 

SECTION 24-480. CIVIL PENALTIES. 

(A) THE DIRECTOR MAY ENFORCE THE PROVISIONS OF THIS ARTICLE 

THROUGH INJUNCTIVE PROCEEDINGS, ACTION FOR SPECIFIC PERFORMANCE, OR 

ANY OTHER APPROPRIATE LEGAL OR EQUITABLE PROCEEDING. 

(B) A LICENSEE WHO VIOLATES ANY PROVISION OF THIS ARTICLE 

SHALL BE SUBJECT TO A CIVIL FINE OF $500 PER DAY FOR EACH DAY THAT THE 

18 
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1 LICENSEE OPERATES IN VIOLATION OF AN ORDER SUSPENDING OR REVOKING 

2 ITS LICENSE. 

3 SECTION 24-481. REMEDIES CUMULATIVE. 

4 THE REMEDIES A V AILABLE TO THE COUNTY AND THE DIRECTOR UNDER 

5 THIS ARTICLE ARE CUMULATIVE AND NOT EXCLUSIVE. 

6 SECTION 24-482. APPEAL. 

7 (A) A PERSON AGGRIEVED BY A DECISION OF THE DIRECTOR MAY 

8 APPEAL THE DECISION TO THE COUNTY BOARD OF APPEALS WITHIN 30 DAYS OF 

9 RECEIPT OF THE DECISION. 

[0 (B) THE COUNTY BOARD OF APPEALS SHALL ISSUE A DECISION WITHIN 

11 30 DAYS OF RECEIPT OF THE APPEAL. 

12 SEC. 24-483.-- FEES. 

13 THE COUNTY ADMINISTRATIVE OFFICER SHALL HAVE AUTHORITY TO 

14 CHANGE THE AMOUNT OF THE FEES REQUIRED BY THIS ARTICLE. 

15 SECTION 4. AND BE IT FURTHER ENACTED, that, except as provided in Section 3 

16 of this Act, this Act does not apply to an adult entertainment business lawfully established prior . 

17 to the effective date of this act. An adult entertainment business may continue to operate until 

18 one year from the effective date of this Act. On or after that date, all adult entertainment 

19 businesses shall conform to the requirements of this Act. 

20 SE€'FION 5. AND BE ITFURTHER ENACTED, that Section 3 of this Act shall take 

21 effect on-April 15, 199.8. 

19 



SECTION 6. AND BE IT FURTHER ENACTED, that this Act does not apply to a 

2 m~~flgeestablishment or tattoo or body piercing establishment lawfully established prior to the 

3 effective date of this Act except if a massage establishment or tattoo or body piercing 

4 e~~ablishment relocates. 

5 SECTION 7. AND BE IT FURTHERENACTED, that, except as provided in Section 5 

6 ofthis Act, this Act, having been passed by an affirmative vote of five members of the County 

7 Councihhall take effect on March 20, 1998. 

802998. 
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lie purchased the property in 1936. Bis son testified 
at the hearing before the Board that his father had 
owned the property continuously since its purehase, 
and there were four apartments upstairs ever since 
the date of purchase in 1936. The only other evid­
ence offered by the petitioner was the testimony of 
one Willie Wilson, who stated thai he lived within a 
block of the property for thirty years; that he was 
familiar with the property in 1928 and he knew, by 
talking to the people, that four families lived in the 
property at that time. However, he admitted that he 
was never in the building (until just before the hear­
ing), and he made no attempt to describe its occu­
pancy specifically as of 1931. Nothing further was 
offered by the petitioner as to the density of occu­
pancy between 1928 and 1936. 

At the hearing before the Board, there was a leller 
from the Zoning Enforcement Officer that stated, 
inter alia, that an applicalion had been filed with 
'this bureau' in 1952, signed illegibly, which staled 
the property was used for two families and a vacanl 
store. Also before the Board was the Police Survey 
of 1931, which the appellant concedes was proper 
to be considered by it. According 10 this Survey, 
the property in question consisted of two and not 
four dwelling units on tlle crucial date. 

The Board, in its resolution thai denied the aI'­
referred·262 to the part of the leller from 

Enforcement Officer which we have 
above a 'Records of the Building Engin. 

eers Office,''''' and the appellant strongly objects 
to this reference. He contends that no such evidence 
from the Building Engineer's Office was presented 
at the hearing, nor was the letter ever introduced at 
the hearing before the Board. For the purposes of 
this decision, we shaH assume, without d 
that the letter was not properly before the 
Even with its exclusion. the evidence before the 
Board was ample 10 support its action in denying 
the application, as is ably pointed Out by Judge Op­
penheimer. 

FN 1. The leuer from the Enforce~ 

ment Officer was, in reality. a sum­

:\> 
~ 

\ 
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(21 In the presentation of his case before the BOard,/ 
the appellant had the burden of proving that the 
nonconforming use which he asserted existed on 
March 30, 1931. 2 Ralhkoff, the Law of Zoning and 
Planning, Ch. 61, Section 2, and cases there cited. 
cr. Easter v, City of Baltimore. 195 Md. 395, 400. 
73 A.2d 491; City of Baltimore v. Weinberg, 204 
Md, 257. 103 A.2d 567. The evidence offered by' 
the petitioner attempting to establish the noncon­
forming use as of March 30, 1931, was so 
that possibly the Board would have been w, e 
in denying the application on the ground that the 
petitioner had failed to meet the bur"en of proof. 

However, in addition to what we have said' above, 
there was in evidence before the Board the Police 

of 1931, which concededly it was proper for 
lId 10 consider. In Lipsitz v. of Bal· 

timore. 219 Md. 605. 606, 150 A.2d we sus­
tained the action of the Board in denying an applic· 
ation for a continuance of a claimed nonconforminp 
we of premises to house five families upon 
strength of the Police Survey of 1931, which con· 
tradicted evidence that was much stronger than that 
offered in the case at bar. See also, Aaron v. City of 
Baltimore, 207 Md. 401, 114 A.2d 639. We think 
there was substantial evidence to sustain the resolu­
tion of the Board. 

·263 Finding no error in the order appealed from, it 
will be affirmed with costs. 

Order affirmed, with costs. 

Md,,1960 
Lapidus v. Mayor and Cily Council of Baltimore 
222 Md. 260, 159 A.2d 640 
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dcr consideration) had been removed "recently.' 

The appellant produced three witnesses. Carl exn­
er, who came to this country in 1929 and became 
acquainted with the 'old machinist' in 1930, gave 
testimony that was not of a very definite or precise 

as is illustrated by the following questions 
by appellant's counsel and the witness' an­

swers: 

Q.'And the 18 foot unil next to the existing shop 
was used for what?' A. 'Storage: 

Q. ·Storage in connection with the machine 
shop?'A. 'No: 

Q.'I saYt was the storage used in connection with 
the machine shop businessT A. 'Yes, machine lools 
and old lawn mowers, and step ladd..., and house­
hold goods, shutlers, and what be used On the build­
ing too: 

The substance of his testimony. in this rather inde­
cisive manner, was 10 the effecl that the t8 foot unil 
had been utilized"287 for slorage purposes before 
193t until some six years before 1961, when he 
stopped going to the property. 

Frank Zoucheck said he lived in the neighborhood 
from 1921 until 1931 and the 18 foot unit adjacent 
to the machine shop was utilized for storage of 

parts. old lawn mowers, etc. He estimated 75 
to percent of the storage was in connection with 
the business; the remainder was for household pur­
poses. 

H. R. Harlow sold a printing press to the 
in 1951, and has been there many times since. In 
1951, the 18 fOOl unil was being used for storage; 
in 1961, U,ere was no storage, the appellant having 
installed an embossing 

Mrs. Dillman, a proteslanl, moved into 1707 
DeSoto Road in about 1936. At that time, the 36 
foot eastern unit was used as a machine shop. The 
nine foot garage (not 18 foot), or unit, adj.ce." was 
used to store coal, ladders and 'stuff like that.' The 

Page 3 

operation on appellant's property has increased in 
volume, and is very annoying. The presses are op­
erated ~from early in the morning and ••• even· 
- - on SlHlday.' Some of tlle trucks contin 

they cannot 'make it down' the 
rg (appellant's predecessor) **696 used one 

oine fOOl unit only for storage, but appellant 'broke 
it [presumably the two nine foot unitsl up' and is 
using it for a printing shop. 

Peter Dillman, the husband of the previous witness 
and another prolestant, found the operation conduc­
ted by the appellant very displeasing and distwb-

One. and only one, nine 
ever been used for storage. 

proceedings relating 10 the 1953 
tion, including the testimony. was introou 
evidence. Accompanying the 1953 applicalion was 
a blue prinl plat, which clearly delineated the 36 by 
23 foot unit to be Used as a printing establishment, 
and the remaining units tha( were 10 be used for 
garages, The appellanl lestified twice that 'the first 
and second garages [presumably the westernmost 
units] were renled and the third and fourth [the 18 
fOOl unit now under consideration) were va~ 

cant.' And, as already indicaled. the -288 applica. 
tion specifically staled the property was 10 be used 
for the printing shop and four garages, with no al­
terations. 

It was also shown thaI the records of the Police Sur­
vey of 1931 showed the dwelling on the subject 
premises was arranged for two apartments, and 
there were seven garages for three cars in the rear; 
no mention was made of the machine shop. 

[ II The appellant states: 'The sale issue of facl was 
how the 18 fOOl unit in question was used in 1931 
when the Baltimore zoning law went into effecctln 
this statement. he is in error. Non-conforrning uses 
may be abandoned, and whether the alleged non­
conforming use in this case (if there were one) was 
in fact abandoned, we shall consider below, after 
briefly discussing whether the evidence was suffi­
cient to establish a non-conforming use as of 1931. 
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Before HENDERSON, HAMMOND, PRESCOTT, 
HORNEY and SYBERT, ll: 

PRESCOTT, Judge. 

In April, 1961, appellanl applied to the Building In­
spector Engineer of Baltimore City for pennission 
10 exlend his existing 36 by 23 foot non­
conforming use printing shop to include an 
ing 18 fool unit, all, originally, being of a 
garage structure consisling of eight foot gar­
ages. After denial of the application, an appeal was 
taken to the Board of Municipal and Zoning Ap­
peal. (Board). A hearing was duly held by the 
Board, and the application disapproved; wilt 
an appeal was taken 10 the Baltimore City 
and that court affirmed. This appeal followed. 

The sole question presented is whether the decision 
of the Board was supported by substantial evidence 
withi~ the meaning of the Jaw that an administrat­
ive board's decision which *285 lacks such support~ 
ing evidence is unreasonable, arbitrn.ry and capri­
cious. 

Appellant i. the owner 'of premises known as 1711 
DeSoto Road, located in a residential use district. In 
the rear of said premises is a ten foot alley. F 
on this -alley is a one-slory 72 by 23 foot 
building belonging 10 appellanl, which, as stated 
above, originally consisted of eight nine foot gar-

By 1931, when zoning first went into effecl in 
nore, the four easternmost sections were being 

ulilized by the then owner as a machine shOp. In 
1953, appellant, who had become a nephew-in-Iaw 
of the owner of the premises and was living at said 
prentises petitioned (in the name of the owner) the 
Building Engineer for pennission 'to use [a\ portion 
of 2arages, fonnerly used as Machine Shop for 

establishment: stating the building was be­
d for 4 garages and machille shop, [and 

wasl 10 be used [if permission were grantedl for 4 
garages and a priming shop:The petition further 
stated there would be 'no alterations.' The Building 
Engineer denied Ihe application, but the Board re­
versed and granled it, permilting the operation of 

Page 30f6 
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the printing shop as a non<onforming use in the 
eastern 36 fcct of the building. Baltimore City Code 
(t950), Article 40, as amended by Sections l3(a) 
and (0 of Ordinance 711, approved May 21, 1953. 

The present application is based upon the theory 
that the appellant and his predecessors had used, 
before 193t and smce, the 18 foot section now un­
der consideration (consisting of two of the fonner 
nine fOOl sections with the partition removed) for 
··695 storage purposes in conjunction with the ma~ 
chine shop and printing shop operalions, . thereby 
establishing a non<onforming use. And as 
'storage' and 'printing establislunentst are in the 
same use classification and the Ordinance. supra. 
pennits a norxonfonning use to be changed to a 
use of the same cl."ification, appellant is entided 
to use the section in his printing business. 

Appellant lestified that his printing business ran in­
to difficulty. As a result he was forced to start over­
imprinting soap boxes. The 18 foot section under 
consideration had been used "286 by him sinee 
1950 for slorage and the 'old machinist' (the former 
owner) had used it sin .. t928 for spare parts, for 
lawn mowers and storage of various kinds of sup­
plies. He thought it was part of the 1953 non­
confornting use allowed him. When it was called to 
his attention that be had stated in 1953 thai the gar­
ages were used for the storage of automobiles, be 
said if he stated that, '[hel made a mistake-maybe 

didn'l understand the question:When asked by 
e Prendergast. why he did not ask in his applic­

ation of 1953 that the 18 foot unit adjacent 10 the 
printing shop be included in the non-<:onforOling 
use, he replied: :••• There's a confusion. When 
you say 'printing shop: it used 10 be garages. I al­
ways called them garages. Even the printing shop, I 

said garage:When asked further if his t953 ap­
,tion had not proposed that all of the building, 

excepl the 36 foot section occupied by the printing 
shop, was to be used as a garage (or garages), he 
said: 'I did not mean it; I was confused.'He further 

• staled 	 that the partition between the two former 
nine foot sections {creating the 18 foot unit now un~ 
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changed to a use of • 
n. may nOl thereafter 

use of a lower classification. 

) 
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The case of Kno, v. Mayor & City Council of Bal· 
timore, 180 Md. 88, 2.1 A.2d 15, was factually 
somewhat analogous to the one at bar. llle pre 
owner claimed a non.confonning use of lower 
sification than residential use. The City contended 
that if the non~conforming use had ever existed. it 
had been abandoned or relinquished by the use of 
the property in a higber classification (residential). 
The owner admitted that in 1936 (the case was de· 
cided in 1941) he had applied for a penni! to con· 
struct a dwelling and garage on the lot in 
but claimed he had been misted by the Buil 
gineefs offIce wben he applied for the penni!. 
court pointed out the two elements necessary for 
abandoment intention and an overt act or failure to 
act. And, althougb the Court was not rc:<juired to 
malee a specific holding on the point in that case, il 
clearly indicated what the holding would have 
been, bad one been required. by Slating, 'as to the 
intention of appellant and some other (sic) act on 
his part, he admits thaI he applied for the pennit 
and obtained it, that he built the garage and the 
reasoo he did not build the dwelling house was be· 
cause he could not finance it.' 

We shall not prolong this opinion further. We hold 
that the Board's fIndings were supported by sub­
stantial eVidence; consc:<juently the trial court's af· 
firmance of the Board's decision was correct. 

oroer affInned, with costs. 

Md. 1962 
Vogi v. City of Baltimore 
22& Md. 283, 179 A.2d 693 
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12][3] There can be little doubt that eacb claimant 
must assume the burden of establishing the exist· 
ence of a non-conforming use at the time of the 

ge of the prohibiting wning ordinance. Lap­
v. Mayor and City Co,mcil of Baltimore City. 

222 Md. 260. 262, 159 A.2d 640. 2 Metzenbaum, 
Law of Zoning (2nd ed.). 1233, says the 
is both axiomatic and court-sustained. /l 

non-cooforming use exists or has been abandoned 
1$ of facl to be decided by the Board. 
supra, Section 13(1). We shall not again 

review the testimony at this point. II may well be 
thaI the Board would have been justified in fmding 
thaI appellant failed to meet his burden in establish· 
ing a non-conforming use in the 18 foot unit as of 
1931, but the Board did not make any specific find· 
ing concerning the same. We shaJl therefore as· 
sume, without deciding, that the alleged non· 
conforming use (commercial storage) was existent 
in 1931, and proceed with the Question of abandon· 
ment. 

The Board found that a printing establishment is a 
use excluded from a residentiaJ zone-a fact con­
ceded by nil. It then went on to state: 

appeal to this Board • • " the Board 
the premises now used as a print­

ing shop, size 23 feet by 36 feet, the status of a 
non-conforming USe and was entitled to be contin­
ued to ·289 be used as a priming sbop. The records 
in that case show that the remainder of the building 
on the rear of the lot was then beinR used as four 
garages and was to continue to be used as .four gar-

Testimony offered at the public hearing, on 
application now under consideration, indicates 

that some use of the 18 foot by 23 foot space ad· 
joining the printing shop has been for the storage of 
equipment used in conjunction with the use of the 
space now used as a printing shop, No evidence 
was submitted to show that sucb use of tbe 18 foot 

was ever authorized. and the Board 
nt reason to warrant it is making an 

exception to the use district regulations so as to ap~ 
prove the use of tbe adj oining garage space ••697 
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as a printing shop.'(Empbasis added.) 

The italicized portion of the above resolution, we 
tltink, was a clear fInding of fact by the Board as to 
the aclual use being made of the property in 1953 
and the intention of the owner concerning its furure 
use. With the record before us as we have outlined 
it above, we would be completely unwarranted in 
holding that these findings of the Board were not 
based upon substantial evidence, i. e., such relevant 
evidence as a reasonable mind migbt accept as ad· 
equate to support a conclusion. Snowden v. Mayor 
& City Council of Baltimore. 224 Md. 443. 168 
A.2d 390. 

14115] It is well-established law that abandonment 
of a non·conforming use depeads upon the concur­
rence of two. and only two factors: one an intention 
to abandon; and two, some overt act. or some fail­
ure to act. which carries the implication that the 
owner neither claims nor retains any interest in the 
subject matter of the abandonment. Landay v. 
Board of Zoning Appeals. 173 Md. 460, 196 A. 
293, 114 A.L.R. 984. 2 Rathkopf. The Law of Zon· 
ing § 91.2, citing Landay, states, 'cessation of use 
a]ooo is merely some evidence of such intent 

olion to abandon); the decisive lest is whether 
circumstances surrounding such cessation oj 

use aTe indicative of an intention to abandon lhe 
use and the vested rights therein.' Appellant's testi· 
many before·290 the Board in 1953 relating to the 
then use of the subject property as four 
garages,FNI and his filing of the applications men· 
tioned (espeeially the one wberein be stated under 
the heading 'Describe fully and completely what is 
to be done' that he intended 'to use raj portion of 
the garages, formerly used as Machine Shop for 
Printing estabUshment-no alterations') were suffi­
cient bases for the Board to find an abandonment 
and an overt act a strong implication that 
the owner neither nor retained any interest 
in the subject matter of the abandonment. 

FNI. It is conceded that 'garages' are in a 
higber use classification than 'printing es· 
tablishments; and a non~confonning use, 
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c 121 Zoning and Plamting 414 €=J29.l 
COUlt of Appeals of Maryland. 

Jolm H. CAl.HOUN et a\. 414 Zoning and Planning 
v. 414VI Nonconfonning Uses 


COUNTY BOARD OF APPEALS OF BAL­ 4141<329 Enlargement or Extension of Use 

TIMORE COUNTY etat. 414k329.1 k. In General. Most Cited Cases 


No. 428. (Formerly 414k329) 

Even assuming defendant1s predecessor in interest 


June I. 1971. operated a private club before 1945, effective date 

of zoning regolation which pemtitted undefmed 

Action by neighbors who objected to regular and private clubs but which did not allow rifle ranges 
extensive skeet and trap shooting and rifle practice alld skeet and trap shooting ranges in residential e 
on defendant's property on Ibenry Ibat controlled areas except by pemtit on temporary basis and sub· 

explosions involved violated zoning classificatir;'l ject to restrictions and safegoards, defendant's us· 

covering property in question. The Circuit Court, of land for extensive skeet and trap shooting and 

Baltimore County. Walter R. Haile. 1.. affirmed rifle practice was not penllissib!e intensification of 

board of appeals' affirmation of zoning c(lUllnis­ use but impennissibJe extension. 

sioner's finding that there was no violation, and "266 "589 Thomas G. Bodie and William E. 

neighbors appealed. The CoUlt of Appeals. Ham· Brannan, Towson (Robert J. Ryan, Moore, Henneg­

mond, C. J., held that evidence was insufficient to an, Brannan & Carney and Gordon G. Power and 

support finding Ibat shooting nonconforming use Power &. Mosner, Towson, on the brief), for appel· 

existed on property on January 2, 1945, effective lants. 

date of zoning regulations. 


Richard C. Murray, Towson, for Norlh Baltimore 
ReveBed and remanded for order in accordance Hunting and Fishing Ass'n. 
with opinion. 

R. Bruce Alderman and Maurice W. Baldwin. Jr., 
West Heodootes Towson. submitted brief for County Bd. of Appeals 

of Baltimore County. 
[II Zoning and Plamting 414 €=323 

414 Zoning and Planning Argued before HAMMOND, C. J., and BARNES, 
414VI Nonconfomting Uses McWILLIAMS, FlNAN. SINGLEY. SMITH and 

414k323 k. E><istence of Use in General. DJGGES,JJ. 
Most Cited Cases 
In action by neighbors who objected to regular and "590 HAMMOND, Chief Judge. 
extensive skeel and trap shooting and rifle practice 
on defendant's property on Ibeary Ibat such con· Neighbors who objected to regolar and extellsive 
trolled explosion violated law because not permit­ skee, and trap Shooting and rifle practice on Ibe 
ted in zoning classification covering property, eVld~ property of Norlh Baltimore Hunting and Fishing e 
ence was insufficient to support finding that shoot~ Association, Illc. (Norlh Baltimore) located on 
Jng nonconfonnlng use existed on property on Spooks Hill Road, Parkton, ill Baltimore County, 
January 2, 1945. effective date of zoning regola· complained that these controiled explosions vio}~ 
lions, ated the law because not pennitted in the zoning 
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j" c1assilication which covers !he propeny. The Board 
of Appeals, in affirming !he Zoning Commission­
er's finding that there was no violation, said: 'The 
testimony given in this case is somewhat vague, 
contradictory and is reasonably debatable as to 
when shooting activities actua1ly commenced on 
!he subject propeny:The holding was '!hat fIrearms 
shootings on !he subject propeny were a legal non­
conforming use at !he time of the adoption of !he 
1945 Zoning Regulations. and !hat such status has 
been preserved through a continuity of use 10 !he 
present date and !hereby enjoys the right to be 
ally continued * * *: ludge Haile affIrmed 
Board. We reverse, finding there was no evidence 
!hat would suppon a fmding !hat a nonconforming 
use existed on lr.nuary 2, 1945, !he day !he WIling 
law of Baltimore County first became effective. 

North Baltimore acquired !he propeny from 
ans Beagle Club, Inc. in August 1948. Govans 

had bought it from lohn and Ida Baublitz in 
December 1946. The only witness for North Bal­
timore who came even close to tc:stimony*U7 that 
would suppon a fInding !hat !here was regular 

on !he propeny prior to lanuary 2, 1945 
ill an occasional hunter or an occasional 

over !he beagles that Govans trained and 
was Lee Bishop, who testified that Govans used 
land for !wo years prior to December 1946 'to run 
dogs,' 'VOl)' seldom' 'shooting over (!he) dogs, to 

!hem from being gunshy,' and at times in 1945 
1946 using a hand trap for trap shooting. On 

eross he was asked whether !here had been shooting 
prior to 1945 and 1946. He replied: 'Only in hunt­

,ing. I have hunted through !here with Mr. 
Stallknech~ but 1 can't .ell you !he exacl da.es 01 
when it was.••• We run beagles according to the 
American Kennel Club, and try 10 make champions 
out of !hem. The only shooting we do, !he shooting 
over gun dogs, to keep them from being gun-shy: 

a number of witnesses 
continuously before and after 

Mrs. Mat!hews, a daughter of the 
on the land in 1945. and each 

~ 
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testifIed wi!h clarity and force that the earliest 
on !he propeny was well after 1946, per­

1950. 

TIle burden of proving a non<onforming use is on / 
!he claimant of !he use. According to 2 Metzen­
baum, Law of Zoning (2d Ed.) 1233, this proposi­
tion is both axioma1ic and court-sustained, We said 
in Vogi v. Mayor & C. C. of Balto., 228 Md. 283, 
2S8, 119 A.2d 693. 696: 'There can be little doubt 
!hat each claimant must assume !he burden of es­
tablishing the existence of a noo-<:onforming use at 
!he .ime of !he passage of the prohibiting zoning or­
dinance,' 

North Baltimore had the burden of showing !hat !he 
use it now claim) as of right existed on January 2, 
1945. An imponant way to meet !hat burden is to 
show that the existence of the use was known to the 
neighbors at !he critieal time. Feldstein v. laVale 
Zoning Board, 246 Md. 204. 210, 227 A.2d 731; 
Richmond Corp. v. Bd. of Co. Comm'". 254 Md, 
244. 256, 255 A.2<l 398. TIlere was no testimony 01 
this here; all the testimony was to tlte contrary. We 
do not think a reasoning mind could rationally find 
from the testimony in '268 favor of North Bal­
timore that the use was there on lanuary 2, 1945. 
There was nothing to debate. 

(21 North Baltimore argues that Govans operated on 
the land as a private club before 1945 and now may 
use !he propeny for any purpose any private club 
uses any land. The Board made no finding on !he 
point and we think the evidence showed no more 
than a casual and occasional use of "591 !he 
erty for any purpose prior to 1945. 
casual use does not create a 
conforming use. Mayor & c. C. 

187 Md. 623. 634. 51 A.2d 273: Daniels v. 
of Zoning Appeals, 205 Md. 36. 41. \06 

A.2<l 57. If it be assumed that Govans did operate 
as a private club before 1945, the 1945 law which 
permitted undefIned private clubs did not allow 
rifle and skeet and trap shooting ranges in 

areas except by permit on a temporary 
basis, and subject to restrictions and safeg\lards. 
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We think !he generality of the law as 
clubs would nOl extend to the specifIc pI 
!lie same law as to shootings but would be restricted 
by !he specific provisions. It appears to us !hat !he 
present uses of the land, assunting some form of 
non-conforming use existed on January 2, 19451 

would not be a pennissible intensification of use 
but an impermissible extension. Jahnigcn v. Staley. 
245 Md. 130, 137-138,225 A.2<l 277. 

Order reversed, with costs, and case remanded for 
!he entry of an order appropriate under !he opinion 
herein. 

Md. 1971. 
Calhoun v. County Bd. of Appeals of Baltimore 
County 
262 Md. 265, 277 A,2d 589 

END OF DOCUMENT 
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v. 414k703 k. Substantial Evidence. Most 
Documents: 1 lames M. UHLER, et UlL Cited Cases 
Images: o No. 671, Sept. Term, 1988. When appellate court reviews decision of county 

board of zoning appeals denying application for 
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County board of zoning appeals denied landownets' supported by substantial evidence. e 
application for certification of their property as 
nonconfomIing us, junlcyard and/or contractor's [3] Zoning and Planning 414 €=>703 

storage yaz'd, and lando\.\l11ers a~peaIed. 

Court for Carroll County, Donald J. 414 Zoning and Planning 
case for 414X ludicial Review or Relief 

and 414X(C) Scope of Review 
county conunissioners appealed. The Court Spe­ 414X{C!4 Questions of Fact 
cial Appeals, Robert M. Bell, 1., held that: (I) 4t4k703 k. Substantial Evidence. Most 
board's determination not to credit testimony re­ Cited Cases 
garding nonconforming use provided substantial Mere fact of presentation of 
evidence for board's denial of application; (2) testi­ zoning appeals does not entitie that 
mony'did not compel conclusion that nonconform~ credited, and board's deteIU1inalion not to credit it. 
ing contractor's equipment storage yard had been in and of itself, provides substantial evidence for 
established; and (3) landowner's failure to comply board's conclusion to deny application for certifica­
with requirement for obtaining nonconforming use tion of property as nonconforming use. 
certification required discontinuance of noncon~ 
forming usc. (4] Zoning ami Planning 414 €=>323 

Reversed and remanded. 414 Zoning and Planning 
414VI Nonconfonning Uses 

West Headno1eS 414k323 k. Existence of Use in General. 
Most Cited Cases 

[l] Zoning and Planning 414 €=>323 Evidence did not compel county board of zoning 

appeals to conclude that nonconforming contract­


414 Zoning and Planning or's equipment storage yard had existed on 

414VI NonconfomIing Uses landowners' property, where former zoning inspect­


414k323 k. Existence of Use in General. or's testimony tended 10 establish that property was 

Most Cited eases used as nonconforming junkyard, testimony of oth­

Party asserting existence of nonconfonning use has er witnesses tended to establish that property was 

burden of proving it. used as contractor's equipment storage yard, and 


diScrepancy ex.isted between witnesses' testimony 


/ e 
[2] Zoning and Planning 414 €=>7OJ concerning what could be seen on property from 

~ road. 
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[SJ Zoning and Planning 414 (:=289 

Uses 
In General 
8 Particular Terms and Uses 

414k289 k. Warehousing and Stor­
Most Cited Cases 

deciding for zoning purposes whether 
was used as equipment storage yard or as 

storage yard" place 
is stored; equipment is 
t on property because of that 

fact, il becomes junk and property on which il is 
kept is junkyard or something else, but is certainly 
not equipment storage yard. 

[61 Zoning and Planning 414 (:=336.1 

414 Zoning and Planning 
414YI Nonconfonlling Uses 

414k336 Discontinuance or Abandonment 
414k336, I k, In GeneraL Most Cited Cases 

(Formerly 414k336) 
Pursuant to county zoning ordinance stating that 
certification of nonconforming uses was required 
within specified time. that information concerning 
exact nature and extent of nonconforming use had 
to be furnished to obtain certification, and that 
sanction for failure to comply with certification reo 
quirement was discontinuance of nonconfonning 
usc, discontinuance of nonconfonning use upon 
faBure to coruply with certification requirement 
was not directory. but was mandatory, 
··942 '142 Charles W, Thompson, Jr" County 
Ally. for 'Carroll County (Laurel! E. Taylor, Asst 
County Atty, for Canoll County, on the briel), 
Westminster, for appellalll, 

y, Lanny Harchenhom (Ellen Luff, on the briel). 
Westminster. for appellees, 

··943 Argued before WILNER, BLOOM and 

l. 
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ROBERT M. BELL. n. 

ROBERT M, BELL, Judge, 

The County Commissioners of Carroll 
from the judgment of 

the denial, by 
County 

James 
propenyas 

yard and/or contractor's 
_ The basis of the court's de-

was its conclusion that the testimony before 
the Board "compel[ledl the court to conclude that 
the non-confonning equipment storage yard existed 
on [appellees'] property pnor to Augus~ I96S, and 
has continued unintenupted to the present day," It 
was undisputed that appeUee's predecessor in title 
had not complied with a Canoll County ordinance 
requiring owners or operators of nonconfonning 
junkyards to certify them as such not later than 
April, 1966, Although the court had previously de­
tennined that that ordinance was directOry rather 
than mandatory, it did not decide whether appellees 
proved the existence of a nonconfonning junkyard. 
Directly chaUenging the court's judgmen~ appellant 
asks: 

Whether the mere presence of testimony requires a 
Board of Zoning Appeals to find an issue not fairly 
debatable. 0143 especially where that testimony is 
contradicted and undennined by other evidence be­
fore the Board, 

We answer that question in the negative, This re~ 
quires us, in the interest of avoiding a second ap~ 
peal, seeMaryland Rule 8-I3I(a), to address appel­
lant's challenge to the court's detennination con· 
cerning the mandatory or directory effect of the 
Carroll County ordinance. Since we find merit in 
that challenge as well, we will reverse the judgment 
of the circuit court. 

I. 
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A! the hearing. held to consider appellees' applica­
sented testimony tending to sup­
that their orooerty was used. be­

a nonconforming 
contractor's c 

yard. In addi!ion to Mr. Uhlers 
was to the effect that the 

and/or junk on it ever since be could re­
ley presented the testimony of three oth­

er wltnesses.fN1 Each of those witnesses testified 
to their observations of the property and how it was 
used during various periods of time, One of the wit­
nesses testified concerning the period between 1%2 
to 1966, During that period. he said, there was 
"always" equipment . there, He acknowledged, 
however, that his observations were made from the 
road and that, he bad not been on the property. Fur­
themlooof he "144 asserted that, "except on the up­
per end '" towards the Westntinster side", he could 
not see much from the road. Another witness, who 
also bad not been on the property, testified to ob­
serving the property and its use over a peri od of 30 
years, as he drove to and from his job in Baltimore, 
He too testified to always seeing equipment on the 
property, although, once in a while, equipment was 
removed or added, That witness also testified that 
he. along with his brother. had business dealings 
with Mr, Uhler. 

FNI. AnoU,er witness appeared and testi­
fied in the pmtestant's stage of the hearing, 
He was the watershed manager for the City 
of Baltimore, who appeared because the 
City owned property adjacent to the sub­
ject property, The purpose of his appear­
ance is disclosed in the following com­
ments he made during his direct examina­
tion: 

If this hearing and subsequent Board ac­
tion would open the way for develop­
ment of a junk yard so near our reservoir, 
we would. of course, be quite concerned. 
However we must rely on the good of­
fices of Canol I County to protect our in­

c: .'. 

~ 
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tereSIS as wen as their own in this critic­
al area, We trust that the decision 
reached by the Board of Zoning Appeals 
will address this concern. that 
ible a£encies wHl require that 

storm water management 
d and maln­
Reservoir and 

The final witness produced by appellees was a 
fanner zoning inspector who visited the 

1%8 Or 1970 and ·'944 c 
hough somewhat ambiguous and cer­ e 
to diffenng interpretation, his testi­

was tllat he could not see much on the pro'r~ 
erty from the road, In any event, he testified to seo­
ing "several big, heavy-duty trucks all rusted up 
and not being used-they couldn't be used for any­
thing else really-and a couple of heavy pieces of 
equipment which was just laying there, really, in all 
of this underbrush", He also testified that the win­
dows and windshields on the trucks were broken; 
he estimated that the hems had been on the property 
between IS and 18 years, The purpose of his visits 
to the property was to investigate zoning violations. 
Having cited Mr, Uhler for a violation. he found on 
subsequent visits to the property that much of the 
equipment had been removed,'<N2 

FN2, Presumably Ute purpose of the fanner 
inspectors testimony was to establish the 
existence of a nonconfonning use jWlk~ yard. 

The Board denied the application. In its Official 
Decision, it found that the applicants failed to meet 
their burden of proof. Specifically 'as regards the 
equipment stOrage yard argument. it noted that 
"while there is SOme evidence that equipment was 
stored from time to time on the property, we cannot 
find from this evidence the property was anything 
more than a location where pieces of equipment e 
were infrequently parked." The Board also noted: 

0145 In weighing the credibility of the witnesses, 
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tion of the Board's function and. necessarily. substi­
tution of our -147 judgment, including assessment 
of credibility • for that of the Board. We hold, there­
fore, that the "",re fact of presentation of testimony 
to the Board does not entWe that testimony to be 
credited and the Board's detennination not to credit 
it, in and of itself, provides substantial evidence for 
the Board's conclusion. 

[4]15] In this case. there is anotiler basis upon 
which the court's decision must be reversed. The 
evidence before the Board was not uncontradicted. 

discrepancy between the fonner 
and that of the other 
e use of the 

and what could be se~n on the property 
road. Concerning the usc of the propert) 
spector's lestimony tended to establish that the 
property was used as a nonconfonning junkyard. 
while the testimony of the other witnesses tended to 
establish that it was used as a contractors equil'" 
ment storage yard. Certainly the Board was free to 
so view the evidencei and when the evidence is so 
viewed, the uses are mutually exclusive.'"""''' 

FN4, Appellees argue that thele is no in­
consistency, necessarilYt between a con~ 

tractor's equipment storage yard and a 
They reason that, if e 

on the property, whether 
or nOl, 0", property is used for 

That same 0 

they say. may 
utat the property was used as a 

We reject the argument. [n our 
an equipment storage yard contem~ 

pl.leS • place where usal>le equipment is 
stored; when it is not usable and is kept on 
property because of that fact, it becomes 
junJc and the propeny on which it is kept is 
a junkyard or something else, but certtinly 
not an equipment storage yard. 

Insofar as what could be seen on the property from 
the road is concemed. as we have pointed out, 
while the zoning inspector's testimony was far from 

~~ ;, 

.. 
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clear, the Board could have drawn from it Ole con· 
elusion that in order to see what was on the prop­
erty one had to go onto the property. Viewed from 
Utis light, it is patent. once again, Ulat Ute Board's 
decision is fairly debatable. 

-1482, 

[6]' Enacted August 17. 1965, § 4.3 of Ote Carroll 
County Zoning Ordinance, in relevant pan. provides: 

lawfully exist-

at the time of Ole adoption of this ordinance, or 
 e 

existing at the time this ordinance is 
may continue to be used even .though·. 

such building, structure' or premises does not con-· 
form to usc or dimensional regulations of the zon­
ing district in wruch it is located; subject, however, 
to the following provisions: 

(e) the owner or operator of any existing noncon­
forming we involving used car lots. service garages 
or junk yards shall. nO! later than April 17. 1966, 
certify in writing. On a prescribed form, to Ole Of· 
fice of the Zoning Administrator. -..,46 that such 
nonconfonning use did exist on the adoption date 
of this ordinance. In order that the exact nature and 

of such nonconfonninn use may be deterrn­
ined. a profeSSIonat en­
gineer or accompany any 
prescribed form .... 

Appellants purcbased the sul>ject property in 1978. 
They do not dispute that their predecessor in title 
did not timely file the cenification pursuant to the 
ordinance. Instead, before the Board, they argued 
that § 4.3(e) is directory, rather than mandatory. a 
position that the Board rejecled, but with which the 
circuit court agreed. e 
This issue was presented to and decided by the 
lower court; therefore. it is properlY before us. 
SeeMarylalld 8-131(a). Fordlennore, 

."» 

~ 
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we believe that there is sufficient reason to doubt 
teStimony UIat the property bas long been a con· 
tractor's equipment yard. For example, one 
witness testified that observed contractor's 
equipment on the property over the course of thirty 
(30) years as he travelled to and from Baltimore. 
The Zoning Inspector, on the other hand, testified 
that he had to go to the rear of the property to make 
his inspection because he could not see anything on 
the property from highway. 

On appeal, tile circuit court did not agree. Finding 
that the testimony compelled the conclusion that a 
nonconforming contractor's equipmelll storage yard 
had been established. it reversed the Board and 
ordered that it issue a zoning certificate to 
lants. It remanded the case to the Board for 
proceedings. flO3 

FN3. The application also 
"approval of structural al terntions 
or expansioo, any be found. of the no04 
conforming use." It was fOT further pro­
ceedings as to this matter that the case was 
remanded to the Board, 

[I} The party asserting the existence of a noncon­
fonning use has tile burden of proving it. Calhoun 
v. County Board of Appeals, 262 Md. 265. 167. 277 
A.2d 589 (1971); Lapillus v, Mayor & CilY Council 
of Ballimore, 222 Md, 261}, 262, 159 A.2d 640 
(1960), Whether Olal party has met its burden is a 
matter entrusted to the Board. And, since that de­
cision. as is the decision whether to certify a non­
conforming usc, can be made only arler hearing and 
determining facts, the Board acts in a quasi·judicial 
capacity in making it. See Heap' v. Cobb, 185 Md. 
372, 378. 45 A.2d 73 (1945). In that capacity, the 
Board acts as factfinder l lhe credibility of 
the witnesses and detennining inferences to 
draw from the evidence. See Bulluck v. Pelham 
Wood Apartmellls, 283 Md. 505, 513, 390 A.2d 
1119 (1978); Boellm I'. Anne Arundel County, 54 
Md.App. 497, 514, 459 A,2d 590,cert, denied,297 
Md. 108 (1983). 
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court reviews the 

it is Ii~ted to detennining wheth* 


er the decision is supported by substantial evidence, 

i.e.• "Such relevant evidence as a reasonable mind 
might accept as adequate to suppon a conclusion." 
S1lfJ",den v, Mayor' & Cily Council of Hallimore, 
224 Md. 443. 448. 168 A.2d 390 (1961); BIII/uck, 
283 Md. at 512. 390 A,2d 1119. If the record is 
such as to have pennitted a reasoning mind reas­U 

onably [to] have reached the factual conclusion the 
agency reached," Dicki1i.'jon~Tidev,.·ater v. Super­
visor, 273 Md, 245. 256. 329 A,2d 18 (1974). then 
the decision is "fairly del>atable" and, therefore. the 
court must uphold i~ even though, were it the fact­
finder. it would have reached a different conclu­
sion. See Eg,r v, Stone. 253 Md. 533. 542. 253 
A,2d 372 (1969). In other words, "The "945 court 

not substitute its judgment on the question [of] 
ber the inference drawn is the right one or 

whether a different inference would be better 
poned. The test is reasonableness, not rightness. 
Snowden, 224 Md .•t448. 168 A.2d 390. . 

13] We agree with appellant that the court applied 
an improper standard of review. Indeed, we think 
the court substituted its judgment for that of the 
Board. ImpliCit in the court's JXlsition is the notion 
that, whe!1 there lS no opposition to an appticalion. 
0", Board may nO! assess the credil>ility of the wit­
nesses who appear before it. In oUler words. the 
court apparently believed that if there was any evid­
ence in the tecord supporting the relief requested. 
which is not controverted, as opposed to contra­
dicted, then the Board must grant the relief sought. 
We do not agree. 

As we have already indicated, the assessment of the 
credibility of the witnesses is a matter entrusted to 
the Board. We can no more require the Board, 
which has had the opportunity of seeing and hear­
ing the wiblesscs, to accept the testimony of wit­
nesses simply because no one lestified in opposition 
to the relief sought, than we could require it to re­
ject such testimony simply because there was op­
position testimony, 111at would constitute usurpa· 
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We start with related. but distinct j propositions, 
First, "A lawfully e'tablished non-conforming use 
is a vested right and is entitled to constitutional pro­
tection." Higgin" v. City of Bauimore. 206 Md. 89, 
98. 110 A.2d 503 (1955), citing °149A",ereihn v. 
Korras. 194 Md. 591, 601, 71 A.2d 865 (1950). See 
a/so Laque v. Statt. 207 Md. 242. I t3 A.2d 
893,cerr. denied. 350 U.S. 863, 76 105, 100 
L.Ed. 765 (1955). Second, ..... tile earnest aim and 
ultimate puIpOse of zoning was and is to reduce 
nonconformance to conformance 

with due regard to the 
concerned ...f> Grant v. j 

Md. 301. 307, 129 A.2d 363 
right ... to 'continue' a nOll-conforming 
perpetual easement to make a use of one's property 
detrimental to his neighbors and forbidden to 
tIlem." Id. We are also mindful of the canon of stat­
utory comruction which requires that, when seeking 
the legislative intent of an enactment, "absent a 
clear intention to the contrary, a statute, when reas~ 
onably possible, is to be read so that no word. 
clause. sentence Or phrase is rendered smplusage. 
superfluous. meaningless. or nugatory." Mayor & 
City Council of Ba/rimore I'. lIackley. 300 Md. 277, 
283,477 A.2d 1174(1984). 

The purpose of § 4.3 clearly is to bring about con­

formance, through the zoning process, of noncon­

forming uses as speedily as possible. To accom· 

plish this, the County Commissioners needed to 

know where me 

were located; thus, 


quirement mat 

nature and extent of the nonconfonning use was re~ 


quired to be furnished. Moreover. the County Com­

missioners provided a sanction for a landowner's 

failure to comply with the certification require~ 


ment-the discontinuance of the nonconfonning use. 

Although the sanction is not expressed as directly 

as it might have been. il is implicit in that portion 

of § 4.3 which makes dIe continuance of such uses 


~ 
::g 
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subject to certain conditions l one of which is that 
set out in subsection (e). A fair interpretation of § 
4.3, therefore, giving effect to each of its word" 
clauses, sentences, and is that failure to 
°150 comply with (eJ will result in the 
discontinuance of the nonconforming 

first argument to the contrary is 
upon case, which hold that, although a 

use tile word "shan", its contex~ usu· 
Ire to prescribe a sanction for noncon· 

formance, may indicate that its effect is intended to 
be directory, rather than mandatory. See, for ex· 
ample, III Re Dwayne. 290 Md. 401, 405·07, 430 
A.2d 76 (1981); Resetar 1'. Slare Bd. of Education. 
284 Md. 537, 547-50, 399 A.2d c25,cen. denied. 
444 U.S. 838. 100 S.O. 74.62 L.Ed.2d 49 (t979); 
Blumenthal v. Clerk of Cir. Cr., 278 Md. 398. 
408-409, 365 A.2d 279 (1976); People's COunSell'. 
Public Service Commission, 52 Md.App. 715. 
719·720, 451 A.2d 945 (1982), ccrt. dcnicd,295 
Md. 441 (1983); Pope I'. Secreta,y of Pel'sorlJleI. 46 
Md.App. 716. 717·19, 420 A.2d 1017 (1980), een. 
denied.289 Md. 739 (198t). This argument and the 
cases rei ied upon to support it are not apposite. 
however. since, as we have pointed out. there is a 
sanction provided by the ordinance in this case. 

courts have given it, We 
ees are correct that prior 

interpretations of the ordinance have been in favor 
of directory, rather than mandatory, effect. Never­
theless, we do not believe that we are hound by 
tho,e interpretations, particularly when they have 
been, and are, erroneous. 

For the foregoing reasons, we hold that the Board 
correctly interpreted § 4.3(e) as mandatory and, 
conversely, mat me circuit court erred in reversing 
that interpretation. In view of this conclusion. we 
remand the matter to the Circuit Court for Carroll 
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0151 JUDGMENT REVERSED; CASE RE­
MANDED TO THE CIRCUIT COURT FOR CAR· 
ROLL COUNTY FOR ENTRY OF AN ORDER 
AFFIRMING THE DECISION OF ZONING AP­
PEALS FOR CARROLL COUNTY. 

COSTS TO BE PAID BY APPELLEES. e 
Md.App.,1989. 
County C~m'rs of Carroll County v. Uhler 
78 Md.App. 140,552 A.2d 942 

END OF DCX::UMENT 
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H 
Court of Appeals of Maryland. 


TRIP ASSOCIATES, INC. et al. 

v. 


MAYOR AND CITY COUNCIL OF BAL­

TIMORE. 


No. 58 Sept. Term, 2003. 


May 9, 2006. 


Background: Nightclub petitioned for judicial re­
view of decision by city's board of municipaJ and 
zoning appeals that nightclub had only established a 
nonconfonning use of its premises for adult er:er­
tainment for two nights a week. The Circuit Court 
for Baltimore City, John Carroll Byrnes, J., af­
firmed, and aiso held that nightclub was required to 
obtain an adult entertainment license. Nightclub ap­
pealed. The Court of Special Appeals, 151 Md.App. 
167. 824 A.2d 977. vacated in part and affirmed in 
pan. Nightclub petitioned for certiorari. 

Holding: Upon grant of certiorari, the Court of Ap­
peal., Bell, C.J., held that nightclub's use of non­
conforming use more frequently constituted a per­

missible intensification of the use. 

Reversed. 


West Headnotes 

(I] Zoning and Planning €:=321 
414k321 Most Cited Cases 
A vaJid and lawful nonconforming use is estab­
lished if a property owner can demonstrate that be­
fore. and at the time of, the adoption of a new zon­
ing ordinance. the property was being used in a 
then-lawful manner for a use that, by later legisla­
tion, became non-permitted. 

(21 Zoning and Planning €:=321 
414k321 Most Cited Ca.es 
Nonconforming uses are not favored. 

(3] Constitutional Law C==>2642 
92k2642 Most Cited Cases 

Page I 

(Formerly 92k93(i» 
(3] Zoning and Planning €:=321 
414k321 Most Cited Cases 
A nonconforming use is a vested right entitled to 
constitutionaJ protection. 

(4) Zoning and Planning €:=321 
414k32l Most Citcd Cases 

(4] Zoning and Planning €:=337 
414k337 Most Cited Cases e
A nonconforming use may be reduced to conform­
ance or eliminated in two ways: (I) by amortiza­
tion, that is, requiring its termination over a reas( ..l-· 

able period of time, and (2) by abandonment, i.e. 
non-use for a specific oftime. 

151 Zoning and Planning €:=84 
414k84 Most Cited Cases 
So long as it provides for a reasonable relationship 
between the amortization and the nature of the non­
conforming use. an ordinance prescribing such 
amortization is not unconstitutionaJ. 

(61 Zoning and Planning €:=336.1 
414k336.1 Most Cited Cases 
Abandonment of a nonconforming use focuses not 
on the owner's intent, but rather, on whether the 
owner failed to use the property as a nonconform­
ing use in the time period specified in the zoning 
ordinance. 

(71 Zoning and Planning €:=336.1 
414k336.1 Most Cited Cases 
The abandonment or discontinuance of a noncon­
forming use must be active and actuaJ. 

18) Zoning and Planning €:=331 
414k331 Most Cited Cases e
Nightclub's use of valid nonconforming use more 
frequently than when it was being used when the 
use became nonconforming constituted a permiss­
ible intensification of the use rather than a prohib­
ited expansion of the use, and thus, nightclub was 
entitled to present adult entertainment more than 
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two nights per weeK. 

Zoning and Planning €=>331 
Ik33 I Most Cited Cases 

The Intensification of a nonconforming use is per~ 
missible so long as the nature and character of the 
use is unchanged and substantially the same facilit­
ies are used. 
111l1li450 John A. Austin, Towson, for Petitioners. 

Sandra 	R. Gutman, Chief Sol. (Thurman W, Zolli­
k, City Sol., on briei), Ballimore, for Re-

Argued before BELL, C,}" RAKER, WILNER, 
CATHELL, HARRELL, BATTAGLIA and 10HN 
C. ELDRlDJE, (Retired, Specially Assigned), 1], 

BELL, Chief Iudge, 

-565 The question this case presents is whether the 
Board of Municipal and Zoning Appeals ("the 
Board") erred when it restricted the number of days 
per week the appellants could operate a valid non­
conforming use. The appellants' property, located in 
the B-5-1 Zoning District in Baltimore City, is be­
ing used for the operation of "Club Choices,· a 
nightclub and aller-hours establishment that some­
times U451 features adult entertainment. The Club 
is owned by the appellant, Anthony Dwight Triplin 

who also is the owner of Triplin Asso­
the other appellant. 

Triplin purchased 1815-17 North Charles Street, ,he 
property at issue. in 1983. Prior to his purchase~ the 
property had been a nightclub featuring adult enter­
tainment, including male and female exotic dan~ 

cing. The edult enlertainmenl had been presented 
up to five nights a week Since 1979, When Triplin 

d the property, the applicable zoning or­
did nol prohibil the use of the property as 

an adult entertainment facility. Nevertheless, Trip­
lin reduced the number of nights of nude or exotic 
dancing from five to two nights per week. fe 
music and comedy on the orher nights. The 
"566 approved his use of the premise as an "after 

~ 
~ 
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hours establishment" in 1992. [FN IJ With thl' ap­
proval, the adult entertainment was presented after 
hours, exclusively, 

FN!. The Baltimore 
(b), defines 
to be "any banquet hall, dance 

meeting hal!, private club or lodge. or 
that remains open after 2 s.m. 
and -includes a reStaurant thai 

provides live entertainment or dancing and 
remains open after 2 a.m. on any day:' 

On December 15, 1994, Ordinance No. 443 was en­
acted. That ordinance, codified at Baltimore City 
Code, Art. ?O, § 8.0-61, regulaled adult entertain­
ment busjn~ses, "where persons appear in a state 
of total or partial nUdity.' [FN2] It also provided 
that "[a1ny adult entertainment business eKjsting on 
September 10, 1993 is considered a nonconforming 
use, subject to all Class III regulations." (FN31 Bal­
timore City Zoning Code § 13-609, After this Or­
dinance was passed, Triplin continued to use the fa .. 
ci1ity as a club that provided adult entertainment 
after hourS. That use was unchallenged until April 
14, 2000~ when a Baltimore City zoning lnspector 
issued a "Code Violation Notice and Order" to the 
Club. The violation notice charged: 

FN2. Ordinance No, 443 originated as Bill 
No. 773, which repealed and recodified 
with amendments Ordinance No. 258. See 

and City Council of Baltimore v. 
123 Md.App, 527, 530, 719 A.2d 

1007,1009(1998). 

FN3. "Class III' is defined in the Bal­
timore City Zoning § 13-401. In de­
scribi ng what is by the subtitle, it 
states: 

13-401. Scope of suhtide. "This subtitle 
to Class HI nonconforming uses, 

"( I) any nonconforming use of all part 
of a structure that was designated erec~ 

ted primarily for a use that is no longer al­
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lowed in the district in which it was loc~ 

"(2) any noneonfonning use of the 101 on 
which that structure is located; and 
"(3) any nonconfonning use of land or 
structures not regulated as Class 1 or Class 
II." 

'ZONING VIOLATION 
"1. Using portion of prem~ses for ac:Iult entertain~ • 
ment without first obtaining proper Adult Enter .. 
tainment Ordinance -567 and Adult Entertrun­
menl License. DISCONTINUE SAID USE. RE­
MOVE ALL STOCK, MATERIAL, EQUIP­

AND ANY ADVERTISING SIGNS AS­
'ED WITH SAID USE. OBTAIN CER­

TIFICATE OF OCCUPANCY BEFORE RE­
ESTABLISHING ANY USE.' 

Triplin appealed to the Board. On appeal, Triplin 
testified that Club Choices featured exotic dancing 

adult entertainment two tImes a week? Wednes~ 
and Fridays, for two hour. each night. That 

was confinned by employees, who 
,er that such dancing with partial nudity 

has been presented two nights per week since 1983. 

The Board ruled: 
--452 "I. .. , [Aldul! entertainment may be contin­
ued two nights during the week. 
"The .Board finds that a non-conforming use of 
the premises for adult entertainment had been es~ 
tabli.hed prior 10 Ordinance 443 (adult entertain­
ment business approved December 15, 1994) and 
may be continued under Subsection 13- 402 [ 
(FN411 of the Zoning Code, The Board flOds that 
with the above condition that the request would 
nOI be detrimental to or endanger the public 
health, security, general welfare, or morals or be 
injurious to the use and enjoyment of other prop-

in the immediate vicinity> nor substantially 
lish and impair property values in the neigh­

borhood, Further, and as agreed by the appellant 
that this is specifically for the appellant Mr. Trip­
lin, the owner and operator of the subject site and 
a copy of the resolution/decision is to be recorded 

f' 
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In the land records of Baltimore City and the 

·568 appellant js to provide to the Board a court 

certifIed copy 10 be placed in the file ... as part of 

the record, The pUl]lOse of the recording require­

ment is to give the Charles North Community As­

sociation legal standing to enjoin any uses as 

adult entertainment to a subsequent purchaser, 

owner, lessee Of operator. .. 


FN4, Baltimore City Zoning Code § 13­
402 provides: 
• § 13-402, Continuation of use. "Except 
as specified in this article, Class III non­ econforming uses of' structures may be con .. 

subject to the regulations of this 

Regulations in 
13-403, goverr 
lions" of nonconforming use structures, i 
13-404, governing the "Restoration of 
damaged slructures,' and § 13-405, gov­
erning the "Changes in use" of noncon~ 
forming use structufeS, 

"In accordance with the above facts and findings 

and subject to the aforementioned condil 

(adult entertainment two nights a week only) 

Board approves the application." 


Board of Municipal and Zoning Appeals, Appeal 
No. 327-00X, October 12, 2000. Thus, the Board, 
despite finding that Club Choices was a valid non­
conforming' use. limited that use, based on the testi­
mony. to two nights per week. 

Triplin petitioned the Circuit Court for Baltimore 
City for judicial review of the Board's decision. 
That court affirmed the Board's decision and, in ad­
dition, ruled that Triplin needed to "apply for and 
obtain all necessary and relevant licenses required 
by the City for the operation of an adull entertain­
ment business" ff Upholding the Board's power to e
impose the two night p!=r week restriction. it 
reasoned [FN5J: 

fN5. This rationale was offered in answer 
to Triplin's motion for reconsideration, in 
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204, 227 A.2d 731 (1967) (increasing quantity and 
height of scrap metal stored in junkyard), and 
Nyburg ,.. Solmson, 205 Md. 150, 106 A.2d 483 
(1954) (increasing the parking and storage of cars 
on a nonconforming lot) recognized a distinction 
between the more intensive use of property and the 
expansion of a nonconforming use, the intermediate 
appellate court characterized a temporal modifica­
tion o(a nonconforming use as an expansion of that 
use, rather than a mere intensification of it. In justi­
fication of that characterization, the court said: 

"[T]o hold that a temporal extension of operating 
hours is an intensification, not an expansion, of a 
non-conforming use undermines governmental 
efforts to reconcile public policy ·572 with 
private ;,terest. If we were to so rule, localities 
would be presented with the harsh choice of 
either tolerating the growth of an undesirable use 

. or eliminating it all together. Depriving localities, 
as such a ruling would, of a milder-alternat­
ive--that of restricting a nonconforming use to its 
current level-- benefits neither the regulating loc­
ality nor nonconforming property ...... 455 owners, 
whereas holding, as we do, that the Board had a 
right to control temporal expansions of use ac­
commodates the interests of both." 

151 Md.App. at 180-181,824 A.2d at 985. [FN8] 

FN8. The Court of Special Appeals was 
aware of Green v. Garrell. 192 Md. 52, 63 
A.2d 326 (1949). Indeed, the Court of Spe­
cial Appeals conceded that Green does 
support Triplin's view that a temporal ex­
pansion of a nonconforming use is a mere 
intensification of the use and not an unlaw­
ful expansion. It dismisses Green as of 
little precedential value, reasoning: 
"Green was decided before the zoning ad­
ministrative process was created. There­
fore, considerations such as the deference 
owed an administrative body's interpreta­
tion of its governing statute and the sub­
stantial evidence rule played no role in the 
Court's decision." 
Trip As.weiale..., Inc, v. A{ayor and City 

.:l> 
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Coundl oj Baltimore. 151 Md.App. 167, 
180, 824 A.2d 977, 985 (2003). It added: 
"[T]o hold that a temporal extension of op­
erating hours is an intensification, not an 
expansion, of a non-conforming use under­
mines governmental efforts to reconcile 
public policy with private interest. If we 
were to so rule, localities would be presen­
ted with the harsh choice of either tolerat­
ing the groMh of an undesirable use or 
eliminating it altogether. Depriving loca1it­
ies, as such a ruling would, of a milder al­
ternative+that of restricting a nonconform­
ing use to its current level-benefits neither 
the regulating locality nor non-conforming 
prr,erty owners, whereas holding, as we 
do, that the Board had a right to control 
temporal· expansions of use accommodates 
the interests of both. " 
Id. at 180-181,824 A.2d at 985. 
We are not persuaded, the reasons for 
which we shall demonstrate infra. 

Triplin tiled a petition with this Court for a writ of 
certiorari, which we granted. Trip v. Ballimore. 377 
Md. 112,832 A.2d 204 (2003). We shall reverse. 

A. 
[I] Title 13 of the Baltimore City Zoning Code es­
tablishes the zoning districts in Baltimore, and 
"proyides for the regulation "'573 of nonconforming 
uses and noncomplying structures existing in the 
various districts." Baltimore City Zoning Code § 
13-102. Under the Baltimore City Zoning Code, a 
"nonconforming use" is defined as "any lawfully 
existing use of a structure or of land that does not 
conform to the applicable use regulations of the dis­
trict in which it is located." Baltimore City Zo'ning 
Code § 13-IOI(c).\A valid and lawful nonconform­
ing use is established if a property owner can /
demonstrate that before, and at the time of, the ad­
option of a new zoning ordinance, the property was 
being used in a then-lawful manner for a use that, 
by later legislation, became non-permitted. See, 
e.g.. Chayl v. Board oj Zoning Appeal.. oj Bal­
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limore Cily. 177 Md. 426, 434, 9 A.2d 747, 750 
(1939) (concluding that, to be a nonconforming use, 
an existing business use must have been known in 
the neighborhood as being employed for that given 
purpose); Lapidus v. Mayor and City Council of 
Ballimore. 222 Md. 260, 262, 159 A .2d 640, 641 
(1960) (noting that an applicant claiming that a 
nonconforming use had been established before the 
effective date of the city zoning ordinance needed 
to prove that the use asserted existed prior to the 
date of the ordinance); Vagi 1'. City of Ballimore, 
228 Md. 283, 288, 179 A.2d 693, 696 (1962) 
(holding that the party claiming the existence of a 
nonconforming use has the burden of establishing 
the existence of the use at the time of the passage of 
the prohibiting zoning ordinance). See also I~o."!e v. 

-/ Montgomery Counly, 85 Md.App. 477, 496, 584 
A.2d 142, lSI (1991U 

[2] As the Court of Special Appeals recogoized, 
nonconforming uses are not favored. Counly COUIl­
cil v. Gardner. {nc.. 293 Md. at 268, 443 A. 2d at 
I] 9 ("These local ordinances must be strictly con­
strued ...... 456 in order to effectuate the purpose of 
eliminating nonconforming uses."); Grant ".. Nfayor 
and Cily Coul/cil oj Baltimore, 212 Md. 301,308, 
129 A.2d 363, 365 (1957) ("Indeed, there is gener­
al agreement that the fundamental problem facing 
zoning is the inability to eliminate the nonconform­
ing use"); Colali v . .Iiroul. 186 Md. 652, 657, 47 
A.2d 613, 615 (1946) (noting that the spirit of the 
Baltimore City Zoning Ordinance is against the ex­
tension of non·conforming "'574 uses). Indeed, in 
Grant. this Court stated, "[T]he earnest aim and ul­
timate purpose of zoning was and is to reduce non­
conformance to conformance as speedily as pos­
sible with due regard to the legitimate interests of 
all concerned." 212 Md. at 307, 129 A.2d at 365. 
The context for this conclusion was the historical 
development of the nonconforming use, which the 
Court also detailed: 

"Nonconforming uses have been a problem since 
the inception of zoning. Originally they were not 
regarded as serious handicaps to its effective op­
eration; it was felt they would be few and likely 

.', ,,'.-' 
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to be eliminated by the passage of time and re­

strictions on their expansion. For these reasons 

and because it was thought that to require imme+ 

diate cessation would be harsh and unreasonable, 

a deprivation of rights in property out of propor­

tion to the public benefits to be obtained and, so, 

unconstitutional, and finally a red flag to property 

owners at a time when strong opposition might 

have jeopardized the chance of any zoning, most, 

if not all, zoning ordinances provided that lawful 

uses existing on the effective date of the law 

could continue although such uses could not 

thereafter be begun." 


Id. e 
(3] Nevertheless, a "nonconforming use is a vf'~ted 

right entitled to constitutional protectloJn." 
.4mereihn ". KOIrar. 194 Md. 591, 601, 71 A.2d 
865. 869 (1950). The Court in Amereihn made that 
point forcefully. There, after the area in which a 
light manufacturing plant was located was zoned as 
residential, the neighbors brought a complaint, 
praying that the new owners of the plant be re­
strained from using the property for manufacturing 
purposes. This Court, in ruling against the neigh­
bors, pointed out: 

"If a property is used for a factory, and thereafter 

the neighborhood in which it is located is zoned 

residential, if such regulations applied to the fact­

ory it would cease to exist, and the zoning regula­

tion would have the effect of confiscating such 

property and destroying a vested right "'575 

therein of the owner. Manifestly this cannot be 

done, because it would amount to a confiscation 

of the property." 


194 Md. at 601,71 A.2d at 869 (citations omitted). 
See also Boord oj Zoning Appeals oj Howard 
County v. Meyer. 207 Md. 389, 114 A.2d 626 
(1955), in which the Court of Appeals held that an 
owner of a truck manufacturing plant on land that 
had been rezoned as residential had a valid noncon­
forming use, observing, "(t]he law is established 
that the zoning of an area as residential cannot ap­
ply to a previously established factory in that are~ -
which is entitled under the circumstances to consti­
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IN RE: PETITION FOR SPECIAL EXCEPTION * BEFORE THE 
E/S North Point Boulevard, lOOtS of 
Wise Avenue * BOARD OF APPEALS 
(4412 North point Boulevard) 
15th Election District * FOR 
7th Council District 

* BALTIMORE COUNTY 
Ronald Hlopak, et ux 
Petitioners * 

Case No. 2009-0049-X 

* 
* * * * * * * * * * * 

PETITIONERS' MEMORANDUM TO THE BOARD 

Now comes Mr. and Mrs. Ronald Hlopak, Petitioners, by their attorney, Michael P. 

Tanczyn, submits the within Memorandum to the Board of Appeals to assist the Board in its 

consideration of this request. 

STATEMENT OF THE CASE 

The Petitioners who have held this property at 4412 North Point Boulevard in the family 

since May of 1938 to the present petitioned the Zoning Commissioner for a special exception to 

allow the use of the subject property for a used motor vehicle outdoor sales with incidental 

warranty, detailing and maintenance. The Zoning Commissioner conducted a hearing as duly 

advertised and there were no Protestants or other interested persons present. After hearing, the 

Zoning Commissioner issued his Findings ofFact and Conclusions of Law and Order and 

ordered October 14, 2008 that the Petition for Special Exception for sale ofused motor vehicles 

pursuant to BCZR, Section 236.4 was granted with four enumerated conditions in the Order. 

On October 28,2008 People's Counsel entered an appeal to the Board of Appeals from 

that decision. This matter was scheduled for hearing before the Board of Appeals of Baltimore 

County on May 14, 2008. 

~~~~!fEIID 

BALTfMORE COUNTY 

BOARD OF APPEALS 




Statement of Facts 

To describe the site, the property in question is a rectangular shaped parcel on the east 

side of North Point Boulevard,just south of Wise Avenue in the Dundalk/Sparrows Point area. 

The property is approximately 156 feet wide and 123 feet deep and contains a gross area of .45 

acres zoned BR-AS, Business Roadside-Automotive Service district suffix. At the Board of 

Appeals' hearing, the Petitioner's first witness was Joseph Larson who testified he was the 

technical consultant with Spellman Larson Associates, Inc. Mr. Larson identified the title of the 

Hlopaks to this property, admitted as Petitioner's Exhibits IA-C which are the deeds by which 

the property was obtained first by Isabelle Hlopak May 4, 1938 and its subsequent 

reconveyance to her son Ronald and subsequently to his wife, Sandra, in 1993. 

Mr. Larson identified the zoning on the property by the zoning excerpt map, admitted as 

Plaintiffs Exhibit 2 from below as BR-AS and identified the zoning and uses in the 

surrounding community included within the BR-AS zone with ML-IM zoning, to the rear of the 

subject property. Mr. Larson introduced a redlined site plan which attempted to address some 

ofthe concerns mentioned by People's Counsel in his pre-hearing letter to the Board of Appeals 

after discussions between Petitioner's counsel and Mr. Zimmerman. 

Specifical1y the redline comments set forth the limit of used car display in accordance 

with the Baltimore County Zoning Regulations and set forth the plan for ingress and egress to 

the repair, detailing, warranty service bays in the building located to the rear of the property. 

Redline comments also identified the existing and proposed 6 foot chain link fencing to separate 

and delineate the requested use for a used car sale facility from the other use on the Petitioners' 

property. The other use on the Petitioners' property was not included as part of the special 

exception petition request. No variances were requested by the Petitioner as part of this zoning 
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request. The property which was the subject of the Petition did not include and specifically 

excluded the remainder of the site which had been utilized since 1998 as a tattoo parlor on a 

continuous basis, according to the testimony of Sandra Hlopak. Mr. Larson testified as to the 

other commercial and industrial uses in the neighborhood which were graphically described or 

shown on the People's Counsel 1 aerial exhibit. 

That aerial exhibit was dated because it showed boats on the subject property which had 

not been there according to the testimony of Mrs. Hlopak since the boat dealer tenant was 

removed from the property and the property was cleaned up in the December 2007 to March 

2008 time period. Photographic evidence was admitted showing the condition of the premises 

at the time ofthe boat dealer was asked to leave the property as well as the results ofthe 

cleanup and major restoration and repairs made by Ms. Hlopak and her husband and their 

contractors to the property between March and June of2008. Ms. Hlopak also authenticated a 

letter order dated May 20, 1977 from S. Eric Dinenna, Zoning Commissioner, approving the 

existing operation, at that time by Mr. Ron Hlopak, as a legal nonconforming use for a used car 

lot with an attachment showing that the property had been used continuously from 1952 through 

the time of the Zoning Commissioner's decision as a used car facility. 

The present zoning allows a property to be used for a used car facility as special 

exception. Ms. Hlopak introduced numerous letters of support for the Petition from 

neighboring property owners, as well as signed petitions of support by others for the special 

exception request and the existing tattoo parlor use from individuals which were admitted as 

exhibits by the Board of Appeals. 

Even though the tattoo parlor was located on the remainder of Petitioners' property, and 

it was not the subject of the Special Exception, Ms. Hlopak testified that a tattoo parlor had 
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operated continuously at that location from early in 1998. Mr. Larson had earlier introduced a 

document obtained by his office after the issue surfaced by People's Counsel about the tattoo 

parlor from the Office of Code Enforcement for Case 99-7993 for the Petitioners' property. It 

reflected an inquiry that the tattoo parlor was not operating under the proper zone. That notice 

noted that the inquiry leading to the investigation was received November 29, 1999 and that the 

property was inspected on December 30, 1999 by a Baltimore County Code Enforcement 

inspector and that the case was closed on that same day, December 30, 1999. 

Ms. Hlopak testified she had no problems with the tattoo parlor tenants, patrons or 

visitors of any kind and she considered them to be good tenants. She testified she and her 

husband relied on the income from this property for their personal income. She testified in 

answer to People's Counsel's question that when she moved from this area to western 

Maryland, near Deep Creek Lake a number of years ago that she had to get rid of a bunch of old 

records and that she therefore had no historical records concerning the tattoo parlor or leases at 

this time. 

Mr. Larson had testified that the special exception request would meet the requirements 

of BCZR 502.1 (a) through (i) and the Schultz v. Pritts test was met. Ms. Hlopak testified to the 

Board that some of the conditions set forth in the Zoning Commissioner's opinion would 

impose a hardship on the Petitioner if included in the final order. She believed that to be the 

case because of the abundance ofother used car sale facilities in the immediate area testified to 

by both Mr. Larson and her. The specific conditions which she asked not be included in the 

Board of Appeals' Order if the Board were to grant the special exception were that the 

provision for advertising described in the condition be removed. Further, the condition 
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for no mechanical repairs be modified to allow routine detailing, car work to put the cars in sale 

condition when purchased wholesale and to allow warranty work to be done as is required to be 

provided by used car dealers who sell automobiles. 

People's Counsel called no witnesses and introduced the Planning Department comment 

from the ZAC comment in this case and also provided excerpts of the Baltimore County Zoning 

Regulations which he believed supported his position that tattoo parlors were prohibited from 

being located by right or special exception in the BR-AS zones. 

Questions Presented 

1. Have the Petitioners proved that the subject property for which the special 

exception is requested should be approved for a used car facility with ancillary detailing, 

maintenance and warranty work allowed? 

2. Whether the Petitioner bears a burden to prove the existence of a non­

conforming use for the tattoo parlor as a pre-condition to the approval of the used car facility on 

the area of the Petitioners' site which is not part of the special exception property as designated 

on the site plan in the Petition before the Board? 

Argument 1 

As to the proof, the Petitioner introduced substantial evidence to show that the 

property is properly zoned for a used car sales facility because Section 236.2 of Special 

Exceptions specifically enumerates a used motor vehicle outdoor sales area separated from 

sales agency building as a use permitted by special exceptions. The property meets all 

setback requirements for the proposed use and no variances have been requested. There 

were no interested persons who appeared in opposition to the request either before the 

Zoning Commissioner or before the Board of Appeals. Even the People's Counsel, in his 
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comments stated that his objection was not to the used car sales facility but rather to the 

existence of the tattoo parlor on the remaining portion of the Petitioners' lot. The area in 

which the property is located on North Point Boulevard is on a divided highway with 

numerous used car facilities and other commercial establishments located around the 

property. The Petitioners' pictures showed the current conditions of the property; and 

reflect all the effort and expense expended by the Petitioners to clean up the property from 

the previous tenant who operated a boat sales and repair facility on the site and allowed the 

property to become less attractive than it now appears to be. The history of use at the 

property is significant in that it had been used as a used car facility according to the exhibit 

continuously from 1952 through 1991 including the time period when Ronald Hlopak 

operated it as his own used car facility from 1970 until 1985. In that twenty-five year 

period, there is no record of problems nor any problems identified concerning the subject 

property which arose in its operation and use as a used car facility as a non-conforming use. 

The site is now legitimated by the imposition of the current zoning which allows for this use 

specifically to be allowed by special exception as noted earlier. Mr. Larson's testimony that 

the property met the requirements of Section 502.1 is borne out by all of the agency 

comments or lack thereof from Baltimore County. Further, Ms. Hlopak testified as to the 

operation of it by Ron Hlopak as a used care facility for many of those earlier years without 

incident or problem. Again, once the red line comments were added to the plan, People's 

Counsel expressed to the Board his lack of objection as to the used car facility per se. 

Finally, the letters of support from a substantial number ofneighboring property owners as 

well as the Petition signed by individuals supporting the special exception use are testament 
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to the Hlopak's operation of the site in a way which does not upset or bother their neighbors 

in any way. 

The Petitioners therefore believe that they have met their burden of proof as well as 

additional evidence of community support for approval of the special exception. Petitioners 

would ask the Board if the Board is inclined to grant the special exception that the 

conditions contained in the Zoning Commissioner's Order regarding advertising and 

restricting the Petitioner from perhaps providing detailing and mechanical prep work for the 

vehicles when they are brought to the site from the auction prior to sale and warranty work 

which is required by Maryland State Law ofused car dealers be allowed rather than 

restricted or prohibited by condition or in any interpretation ofthe conditions as imposed by 

the Zoning Commissioner. 

Argument 2 

Petitioner avers that the concerns expressed by People's Counsel concerning the 

legitimate existence of a tattoo parlor on the remainder of the Petitioners' site set forth in his 

prehearing letter which relied on the case of County Council ofPrince George's County v. 

Gardner, Inc., 293 Md. 259, 443 A.2d 114 (1982) is misplaced and distinguishable from the 

facts present in the instant Petition. People's counsel also relies on Baltimore County Code 

Section 32-4-114(c): 

County prohibited from processing ifviolations exist. The county may not process 
plans or permits for a proposed development if the applicant owns or has an interest in 
property located in the county upon which there exists at the time of application or 
during the processing of the application the violation of the zoning or development 
regulations of the county. 

The next section of the County Code, Section 32-4-115 provides for enforcement 

and remedies and states that the county may bring an action for specific performance or to 
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set aside a conveyance made in violation of that article. In this case, People's Counsel 

claims the tattoo parlor represents an existing violation. People's Counsel is in error 

because there is no threatened claim of violation by the County concerning the tattoo parlor 

at this site. On evidence before the Board following passage of the law, a copy of which 

People's Counsel gave to the Board, the law went into effect in March 1998. 

Following effective date of the statute, on November 29, 1999, an inquiry was made 

about the existence of the tattoo parlor on the Hlopaks property which was investigated by 

Code Enforcement by an inspection on December 30, 1999. That same day Code 

Enforcement closed the case. The closure of a case is a "de facto" action by the County to 

end the investigation. 

A summary review of the Code Enforcement Article found in County Code Section 

3-6-101 et seq. will show why that is the case. In the "definition" section, of significance, 

"violation" is defined as the failure to comply with a provision of the County Code or a 

Code. A "violator" is defined as the person charged with the violation. The testimony 

before the Board is that the property owners, the Hlopaks, had never been charged with a 

violation of the County Code under the Code Enforcement Section. Moving forward, that 

County Code section provides in Section 3-6-203(a): 

After inspection, if the Code Official determines that a person has committed a 
violation, the Code Official may issue a correction notice to the violator directing the 
violator to comply with the requirements of the Code. 

Further the correction notice must be in writing and describe with particularity the 

nature of the violation and the manner of correction. It is explicit in that provision of the 

Code that an inspection is required for the property. In Case 99-7993, County Code 

Enforcement Inspector Jay Schrack noted that an inspection occurred on December 30, 
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1999. IfInspector Schrack had detennined at that time that there was a violation, he would 

not have closed the case. In fact, that is in keeping with the testimony in the case from Ms. 

Hlopak, who testified that it was early in 1998 that a tattoo parlor was a tenant in the same 

area that it presently exists. 

Returning to the Code Enforcement section of the Baltimore County Code, Sections 

3-6-204 and 205 provide if a correction notice is issued and is not complied with in a timely 

manner that the Code Official may cite the property owner which did not occur in this case. 

Another problem with People's Counsel's analysis of this situation is that he is 

raising this issue for the first time at the Board ofAppeals' hearing on the special exception 

request for a used car facility. On the Petitioners' site plan, the area of the tattoo parlor is 

specifically excluded. The site plan note specifically recites that it is not included in this 

special exception request. The testimony at the hearing was that no part of the used car 

facility will utilize the tattoo parlor and that the same is true vice versa. Ms. Hlopak in fact 

testified that the office for the used car facility is walled off from the tattoo parlor. 

The Baltimore County Code provides appellate jurisdiction only to the Board of 

Appeals and Code Enforcement actions under Section 3-6-301 et seq. The procedural 

requirements as a condition for the Board to entertain an appeal must be met under 3-6-302, 

none of which were complied with in this case for the following reason: In People's 

Counsel's prehearing letter to the Chainnan of the Board ofAppeals, he asserts on page 2 

that the tattoo parlor is either non-confonning or non-compliant. He then jumps from that 

statement to state the following sentence that "If the use is non-compliant, then the 

processing is precluded by the Code Section." There is no factual basis for his jump to 

conclude that the property or use is non-compliant. There is no requirement of which 
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Petitioners are aware that Petitioners must join and prove by Special Hearing Petition for the 

tattoo parlor unless or until there is a proper challenge to its legal existence. 

The basis on which the People's Counsel relies in his claim it is not a present lawful 

use are not supported by facts or evidence. In fact, the evidence is to the contrary. The only 

evidence before the Board is that since the tattoo parlor zoning bill was enacted and became 

effective in March of 1998, the only inquiry about this specific property raising the same 

issue mentioned by People's Counsel was closed at time of inspection. No correction notice 

was ever issued by the County. No citation was ever issued by the county. Therefore, there 

is no support for People's Counsel's premise that ifit exists, it must be illegal. People's 

Counsel's point mentioned in his letter that the public policy favors eliminating non­

conforming uses has nothing to do with the Petition for a used car facility on an adjacent 

property. The tattoo parlor is not proposed to be changed, modified, altered, expanded or 

reduced. It is simply going to be fenced off from the used car facility with its own parking 

area and gate; which it has already as pointed out by People's Counsel in his cross 

examination of Ms. Hlopak. 

Turning to the case cited by People's Counsel, County Council ofPrince George's 

County, supra, that case involved a sand and gravel mining operation which enjoyed a legal 

non-conforming use. The property owner subsequently sought to expand or alter the 

operation under the zoning regulations of Prince George's County and the Court ofAppeals 

held in its decision that the additional proposed uses under the special exception petition 

were separate and distinct from the prior non-conforming use and the Court found each use 

had different standards, regulations and requirements. Therefore, the Court of Appeals 

concluded that the non-conforming use could continue but it could not morph into 
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additional use under different regulations where the additional proposed use was in the 

opinion of the Court different from that permitted under the existing non-conforming sand 

and gravel mining operation. Therefore the proposed uses represents represented under 

those circumstances a change of use of the subject property which was prohibited under the 

laws of Prince George's County. Baltimore County has a similar prohibition on 

continuance ofnon-conforming uses, based on change of use under Section 104.1 of the 

Baltimore County Zoning Regulations. However, that issue is off point and not before the 

Board in this case. There is no authority to support the People's Counsel's position cited by 

People's Counsel, which he believes mandates or requires a "de novo" appeal that 

Petitioners are required to go back to square one and either ask for additional zoning relief 

under a Special Hearing Petition to prove a non-conforming use. People's Counsel relies on 

the County Code the section of law which he believes requires that the used car special 

exception cannot be approved if there has not been a special hearing approval obtained for a 

non-conforming use for the tattoo parlor. However, the section of the Code on which he 

relies, does not say or require that. It simply says no processing if a "violation" exists. For 

a "violation" to exist, the evidence would have to prove the County Code enforcement arm 

had initiated a case and have at least issued a correction notice; ifnot a citation alleging that 

the property is in violation ofCounty Code. 

At all times herein pertinent, no such situation occurred or existed from the time 

Petitioners' first requested the special exception all the way through the present. The Board 

may recall that People's Counsel when asked by the Board Chair ifhe had any such 

evidence candidly stated he did not to indicate that a violation had been charged by the 

County or was found by the County. 
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People's Counsel following conclusion of the hearing has infonnally communicated 

with Petitioners' Counsel prior to the submission of these Memos. People's Counsel has 

indicated he will request in his Memo that if the Board is inclined to approve the special 

exception for the used car facility that he does not have any real objection to that approval. 

He does intend to request that the Board impose a condition on that approval requiring that 

the Petitioners apply for a special hearing to approve a non-confonning use for the tattoo 

parlor within what he believes to be a reasonable period of time and to tenninate the use in a 

reasonable period of time if they do not. 

Petitioners' counsel is further given to understand that People's Counsel will request 

the Board if it should impose such a condition to impose a further condition in its order that 

the use as a tattoo parlor must cease if the petition is not filed within a period of time as set 

by the Board. 

Most respectfully and for the reasons already stated, the People's Counsel ifhe 

makes such a request, will be asking the Board to exercise primary code enforcement 

jurisdiction which the Board does not have under County Code. As a practical matter, this 

concern has nothing to do with the merits of the used car sales facility under Section 502.1 

of the Zoning Regulations. Again, there is nothing currently charged as a violation by 

Baltimore County against the property either by way of a correction notice or a citation as of 

the time ofhearing. That has been the situation ever since December 30, 1999 when after 

inquiry and inspection the County closed the case concerning the tattoo parlor at this site 

and took no other action which it would have been charged with taking under the law if the 

inspector believed that the existence of the tattoo parlor at that site and at that time violated 

some provision of law in Baltimore County. 
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It is also worth noting the letters of support from the adjacent property owners and 

the persons who signed the petitions of support for the Special Exception Petition, as well as 

approval of the existing uses. These uses have been at this site for more than eleven years, 

according to testimony before the Board. Almost two years after the tattoo parlor law went 

into effect, the only County inquiry concerning whether the tattoo parlor was a legal 

operation through Code Enforcement was closed at intake after inspection. Petitioners 

request that the Board keep in mind that there are two kinds of legal non-confonning uses in 

Baltimore County: those which have gone through the special hearing process and received 

a final order that they are a legal non-confonning use; and those which for one reason or 

another have not been challenged. To the extent the Board reasonably views the 99 code 

enforcement case as a challenge to the tattoo parlor's continued existence from a zoning 

perspective, the County's actions in that case indicate neither something to be corrected or a 

violation, then until now. 

CONCLUSION 

For the reasons aforesaid, Petitioners respectfully request this Board of Appeals to 

approve the Special Exception for the used car facility with ancillary detailing, fix up work 

to prepare for sale, and warranty work to be perfonned in the maintenance facility shown on 

the Petitioners' site plan. Petitioners also further request that the Board not impose the 

restriction number 2 from the Zoning Commissioner's Order regarding advertising based on 

the nature of the surrounding neighborhood and the existence of competitive used car 

facilities who are not so restricted. 
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Respectfully submitted, 

~~\ 
MICHAELP. TAN~ 
Suite 106 
606 Baltimore A venue 
Towson, Maryland 21204 
410-296-8823 
Attorney for Ronald and Sandra Hlopak 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this \~ day of June, 2009, a copy of the 
aforegoing Petitioners' Memorandum was hand delivered to People's Counsel, Peter 
Zimmerman, Esquire, Office of the People's Counsel, Baltimore County Board of Appeals, 
105 W. Chesapeake Avenue, Suite 204, Towson, Maryland 21204. 

~~­M~P'TA~~ 
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E 	 LAWOFFlCES •MICHAEL P. TANCZYN, P.A. 
Suite 106 • 606 Baltimore Avenue 


Towson, Maryland 21204 

Phone: (410) 296-8823 • (410) 296-8824 • Fax: (410) 296-8827 


Email: mptJaw@verizon.net 


June 12,2009 

County Board ofAppeals ofBaltimore County 
Attn: Mrs. Theresa R. Shelton, Administrator 
105 West Chesapeake A venue, Suite 203 
Towson, Maryland 21204 

Re: 	 PETITION FOR SPECIAL EXCEPTION 

E/S North Point Boulevard, 100'S of 

Wise Avenue 

(4412 North point Boulevard) 
15th Election District 

7th Council District 

Case No. 2009-0049-X 


Dear Ms. Shelton: 

Per the Board's direction, enclosed herewith please find the Petitioner's Memorandum 
and three copies for filing in this matter. 

Thank you for your assistance in this regard. 

Very t(Uly yours, 

\\0J~\l 
Michael P. Tanc~ 

MPT:aef 

Enclosures 
cc: 	 Mr. and Mrs. Ronald Hlopak 

Peter Max Zimmerman, Esquire 

~~!!!EIDJ 
6ALTIMORE COUNTY 
BOARD OF APPEALS 

mailto:mptJaw@verizon.net


IN RE: PETITION FOR SPECIAL EXCEPTION * BEFORE THE 
E/S North Point 

, » 
Boulevard, 100' S of 

Wise A venue * ZONING COMMISSIONER 
(4412 North Point Boulevard) 
15th Election District * FOR 
i h Council District 

BALTIMORE COUNTY * 
Ronald Hlopak, et ux 
Petitioners >I< Case No. 2009-0049-X 

>I< >I< >I<* * * * * * 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before the Zoning Commissioner for consideration of a Petition for 

Special Exception filed by the legal owners of the subject property, Ronald T. Hlopak, and his 

wife, Sandra L. Hlopak. The Petitioners request a special exception to allow the sale of used 

motor vehicles on the major portion of the subject property located in a B.R.-A.S. Zone. The 

subject property and requested relief are more particularly described on the site plan submitted, 

which was accepted into evidence and marked as Petitioners' Exhibit 1. 

Appearing at the requisite public hearing were Ronald and Sandra Hlopak, property 

owners, and Joseph L. Larson of Spellman, Larson & Associates, Inc., the consultant who 

prepared the site plan. There were no Protestants or other interested persons present. 

Testimony and evidence offered revealed that the subject property is a rectangular shaped 

parcel on the east side of North Point Boulevard (MD Route 151) just south of Wise Avenue in 

the Dundalk/Sparrows Point area. The property is approximately 156 feet wide and 123 feet 

deep and contains a gross area of 0.45 acres, more or less, zoned B.R.-A.S. (Business, Roadside 

in the Automotive Services District). Presently, the property is improved with a 23' x 30' two-

story structure with supporting parking (seven [7] spaces) located on the southwest corner off the 

lot used as a tattoo parlor. This building, as delineated on the site plan (Petitioners' Exhibit 1), is 



surrounded by hatch marks designating a lot area of 85' wide and 52' deep. This hatched area 

consists of approximately 4,000 square'teel, operates separately, is not a part of the special 

exception area and has its own curb cut for ingress and egress to North Point Boulevard. The 

remaining major portion of the lot is completely fenced, contains 0.39 acres I and will serve as 

the used motor vehicle sales area. This lot shaded in blue on Petitioners' Exhibit 1 is improved 

with a small office (15' x 34'), a combination three-bay garage and office (68' x 28') and ten (10) 

parking spaces. The remainder of the lot is labeled auto storage yard and has its own access to 

North Point Boulevard. 

An appreciation of the property's past history and use is relevant and briefly outlined. 

Mr. Hlopak testified that since his birth in 1941 his parents owned the subject property with the 

improvements described above. Since the early 1950's through to the 1990's, the property 

served as "Ron's Used Cars". In 1993 following his mother's death, the Petitioners took title to 

the property and the use was converted from that of used motor sales to the sale of boats.2 The 

Petitioners now appear, as they must, desirous of again utilizing the special exception area for 
') 

the sale of used cars, using the same space arrangement that was previo~ used since the early 

1950's. In this regard, the site has been completely restored to its pre-boatyard condition. As 

evidenced by Petitioners' photographic Exhibits 2A (before) and 2B (after), all boats and debris 

I The legal description for the S;ec'i;~xception area is described as follows: "BEGINNING for the same at a point 
on the east side of North Point Boulevard (Maryland Route 151) said point being 100 feet more or less southerly 
from the south side of Wise A venue and running thence for a line of division south 85 degrees 27 minutes 00 
seconds east 122.74 feet thence south 1 degree 52 minutes 00 seconds west 156,00 feet thence north 87 degrees 15 
minutes 00 seconds west 79.00 feet thence north 1 degree 52 minutes west 33.00 feet thence south 87 degrees 15 
minutes east 8.40 feet thence north 1 degree 52 minutes west 52.00 feet thence north 87 degrees 15 minutes west 
52.53 feet to a point on the east side of North Point Boulevard thence running along the east side of North Point 
Boulevard north 1 degree 52 minutes 00 seconds west 74.85 feet to the place of beginning." 

2 A boatyard is a permitted use by right in the B.M. zone per Section 233.2 of the B.C.Z.R. 
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have been removed from the lot and the improvements thereon rehabilitated to an attractive 

condition. 

In order for special exception relief to be granted, the Petitioner must meet the burden set 

forth in Section 502.1 of the B.C.Z.R. Generally, the Petitioner must demonstrate that the 

proposed use will not be detrimental to the health, safety and general welfare of the locale. (See 

Schultz v. Pritts, 291 Md. 1 (1995). Moreover, as has been emphasized by the Court of Appeals 

in discussing the law of special exceptions, it must be shown that the proposed use at the subject 

location will not cause any adverse impacts above and beyond those inherently associated with 

such use elsewhere in the zone. (See e.g., Mossberg v. Montgomery Co., 321, Md. 494 (1993) 

and People's Counsel for Baltimore County v. Loyola ___ Md. ___ (2007). 

After due consideration of the proffered testimony presented by Mr. Larson and the 

,Petitioners, I find that the relief requested complies with the special exception requirements set 

Jorth in Section 502.1 of the B.C.Z.R. The proposed use is an appropriate use of the subject site 

~(as it had been for the past 40 years) and will not be detrimental to adjacent properties. 

Pursuant to the advertisement, posting of the property and public hearing on the Petition 

held and for the reasons set forth herein, the relief requested shall be granted. 

TrFORE, IT IS ORDERED by the Zoning Commissioner for Baltimore County this 

ri day of October 2008, that the Petition for Special Exception seeking approval of 

the use of the subject property for the sale of used motor vehicles, pursuant to Section 236.4 of 

the Baltimore County Zoning Regulations (B.C.Z.R.), in accordance with Petitioners' Exhibit 1, 

be and is hereby granted, subject to the following restrictions: 
t 

1) The Petitioners may apply for their use' permit and be granted same 
upon receipt of this Order; however, Petitioners are hereby made aware 
that proceeding at this time is at their own risk until the 30-day appeal 
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period from the date of this Order has expired. If an appeal is filed and 
this Order is reversed, the relief granted herein shall be rescinded. 

2) 	 All signage will be in accordance with the B.C.Z.R. and there shall be 
no flashing lights, banners, balloons, or other similar advertising on the 
site. 

3) 	 There will be no mechanical repairs or automotive body or fender 
repair work performed on site. 

4) 	 When applying for any permits, the site plan filed must reference this 
case and set forth and address the restrictions of this Order. 

I 

AN, III 
Vl'Idkl.&e~:Jlllmissioner for 

WJW:dlw Baltimore County 

I, 
s.· 00:Ito

I. 
:~ 

./ 
!, I 

o 	
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JAMES T. SMITH, JR. WILLIAM J. WISEMAN III 
County Executive 

Zoning Commissioner 

October 14, 2008 

Joseph L. Larson 
Spellman, Larson & Associates, Inc. 
222 Bosley Ave:ime, Suite B-3 
Towson, MD 21204 

RE: 	 PETITION FOR SPECIAL EXCEPTION 
E/S North Point Boulevard, 100' S of Wise Avenue 
(4412 North Point Boulevard) 
15th Election District * 7th Council District 
Ronald Hlopak, et ux - Petitioners 
Case No. 2009-0049-X 

Dear Mr. Larson: 

Enclosed please find a copy of the decision rendered in the above-captioned matter. The 
Petition for Special Exception has been granted with restrictions, in accordance with the attached 
Order.. 

In the event any party finds the decision rendered is unfavorable, any party may file an appeal 
to the County Board of Appeals within thirty (30) days of the date of tlUs Order. For further 
information on filing an appeal, please contact the Department of Permits and Development 
Management office at 887-3391. 

Zoning Commissioner 
WJW:dlw for Baltimore County 
Enclosure 

c: 	 Ronald and Sandra Hlopak, 4412 North Point Boulevard, Baltimore, MD 21219 
People's Counsel; Office of Planning; File 

Jefferson Building 1 105 West Chesapeake Avenue, Suite 103 , Towson, Maryland 2) 204 1 Phone 4 J0-887-38681 Fax 410-887-3468 
www.baltimorecountymd.gov 

http:www.baltimorecountymd.gov
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. Petition for Special Exception 

to the Zoning Commissioner of Baltimore County 

for the property located at 4412 North Point Boulevard 
, 'which is presently zoned ,...B_R-_A_S-:---.----:':"'"-:--. 

This Petition shall be fil!!d wi~h the. Department of Pern:'its. and Dt!velopment Man.aQem,nt. The undersigned, legal 
owner(s) of the property situate In Baltimore County and which IS descnbed In the descnptlon and plat attached hereto and' 
made a part hereof, hereby petition for a Special Exception under the Zoning Regulations of Baltimore County, to use the 
herein described property for '. 

Used Motor Vehicle Outdoor Sales 

Property is to be posted and advertised as prescribed by the zoning regulations. ' . 

I, or we, agree to pay expenses of above Special Exception, advertising. posting. etc. and further agree to and are to be bounded by the 

zoning regulations and restrictions of Baltimore, County adopted pursuant to the zoning law for Baltimore County. 


'Contract PUrchaser/Lessee,' 

NA 
Name - Type or Print 

NA 
Signature 

NA 
Address Telephone No. Name - Type or Print 

NA Sandra Hl opa k 
City State Zip Code , Signature , 

AttOCDty For Petitioner: , ~~*~v- 1-301'-387-9089 
Address Telephone No. ' 

4412 North Point Blvd. 21219 
Name Type or Print City . State Zip Code 

Baltimore MD 
Representative to be Contacted: 

Joseph L. Larson 
Company Name 

..../ 222 Bosley Ave. Suite B-3 410-823-3535 
Address TelephonEfNo. Address Telephone No. 

,Towson MD 21204 
,~.",.. City Slale Zip Code 

OFFICE USE ONLY 

ESTIMATED LENGTH OF HEARING _____ 
UNAVAILABLE FOR HEARING ________ 

Reviewed By ";;::} ~ 
1:8ZJ09/IS/98 



ROBERT E, SPELLMAN, PLS, 
JOSEPH L LARSON 

CIVIL ENGINEERS AND LAND SURVEYORS 

222 BOSLEY AVENUE, SUITE B-3 


TOWSON, MARYLAND 21204 

TEL (410) 823-35351 FAX (410) 825-5215 


LEGAL DESCRIPTION TO ACCOMPANY ZONING PETITION 

4412 NORTH POINT BOULEVARD 


15TH ELECTION DISTRICT 

BALTIMORE COUNTY, MARYLAND 


BEGINNING for the same at a point on the east side of North Point Boulevard (Maryland Route 

151) said point being 100 feet more or less southerly from the south side of Wise A venue and 

running thence for a line of division south 85 degrees 27 minutes 00 seconds east 122.74 feet 

thence south 1 degree 52 minutes 00 seconds west 156.00 feet thence north 87 degrees 15 

minutes 00 seconds west 122.62 feet to a point on the east side of North Point Boulevard and 

then running along the east side of North Point Boulevard north 1 degree 52 minutes 00 seconds 

west 159.86 feet to the place of beginning. 


CONTAINING 0.45 acres of land more or less. 

LEGAL DESCRIPTION TO ACCOMPANY ZONING PETITION 

FOR SPECIAL EXCEPTION 


4412 NORTH POINT BOULEVARD, 15TH ELECTION DISTRICT 

BALTIMORE COUNTY, MARYLAND 


.. 	BEGINNING for the same at a point on the east side ofNorth Point Boulevard (Maryland Route 
151) said point being 100 feet more or less southerly from the south side of Wise Avenue and 
running thence for a line of division south 85 degrees 27 minutes 00 seconds east 122.74 feet 
thence south 1 degree 52 minutes 00 seconds.west 156.pO feet thence north 87 degrees 15 
minutes 00 seconds west 79.00 feet thence north I degree 52 minutes west 33.00 feet thence 
south 87 degrees 15 minutes east 8.40 feet thence north I degree 52 minutes west 52.00 feet 
thence north 87 degrees 15 minutes west 52.53 feet to a point on the east side ofNorth Point 
Boulevard thence running along the east side of North Point Boulevard north 1 degree 52 
minutes 00 seconds west 74.85 feet to the place of beginning. " 

CONTAINING 0.349 acres of land more or less. 

Filell D08130801 
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I~OTI,C~i.O,F ZON;'N~ ."EARI~,G, 
' 

I 
"The ,Zoning Commissioner of, : 

BaltlmorecountY:bY authorttY ' 
tof the Zoning Act and Regula- i 
~ti9ns, 9tBaltimore County wi.!1 ' 
',hold a pubhchearing in Tow- t 
,son, .MafYla~d'onfttie property , 
f1d.e,ntifled tierein a.s I.OIIOWS'.: 'ICase: /I 2009~0049-X ,',' JI 
14412~orth Point.Boulevard ' ' , 
'E!sldeol North PoinL Boule­
vard, 100 feet +I~ South: 01 ' 

,Wise Avenue ' '.' 
; 15th EleclionDistriCt', : ' ' , 
'7th Councilmanic District ' , 
;;legal Owner(s): Ronald'&San, 
dra Hlopak,: '.' ,. " 'I 
S~eclal E~cepllrin: :for a used 
motor vehicle outdoor sales,' I 

,Hearing: Tuesday, Oclo~er, 7, i 
2008; al 9:00 8,m; Jefferson' 
Bulld,l~g" Room ,,104; ,105 
We.sI, Chesap,eake, ,Avenue; 
,TolVson 2120~",! ,,' ' .,' 

WILLIAM J, WISEMAN;:I11,,' " 
Zoning Commissioner for Balti­
more County" , , ' , " 

'NOTES: •(1)" Hearings' 'are 
Handicapped. ,AcceSSible' for 
:speclal, ' accommodations 
Please Contact· the Zoning 
,Commissioner's' ,Office, at 
·(~10) 887-4388, • ",1" (2) For information concern­
ing ,the 'File and/or, Hearing, 
C.,oota.ct. the Zoning, R,e.view Of- I
fiee at (410) 887-3391.:' l
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CERTIFICATE OF PUBUCATION 


TIllS IS TO CERTIFY, that the annexed advertisement was published 

in the following weekly newspaper published in Baltimore County, Md., 

once in each of _-'-----:~cessive weeks, the first publication appearing 

on 91~.3f .20~ 

~ The Jeffersonian 

o Arbutus Times 

o Catonsville Times 

o Towson Times 

o Owings MiIIs Times 

o NE Booster /Rellorter 

o North County News 

LEGAL ADVERTISING 


http:C.,oota.ct


CERTIFICATE OF POSTING 


Department ofPermits & Development Management Date: September 22, 2008 

Baltimore County 

111 W. Chesapeake Avenue 

Room 111 

Towson, MD 21204 


. Zoning Office 
. Attention: Ms. Kristen Matthews/ Mr. Timothy Kotroco 

Re: 	 Case Number: 2009-0049-X 

PetitionerlDeveloper: Ronald & Sandra Hlopak 

Date of Hearing/Closing: Tuesday October 7,2008 


This is to certify under the penalties of perjury that the necessary sign (s) required by law 
were posted conspicuously on the property located at: 4412 North Point Boulevard Baltimore, 
MD 21219. 

The sign (s) were posted on: September 22, 200 

2944 Edgewood Avenue 
Baltimore, MD 21234 
(410) 530-6293 



Notaty Public 

WILLIAM D. GULICK, ,IR 
Baltimore County Approved Sign Poster 

2944 Edgewood Avenue 
410·530·6293 Baltimore. MD 21234 

DATE: .::;eFT- a:2; Qco8? 

TO:ZL:/NIH0 CJFP,ve Re: ~~. 2.CX/f!'!) -O~-><. 
FDN\ 44(2. ~ PoINT' e>L..v'D 

~TIMOf'Ze; coUt--tri .l-\LOPAorK ~-r-( 


ATTENTION: M~. TJN\OTHY f-4?r~c,;7MRG.~,~~~G 
~e are submitting ( ) We are returning ( ) We are forwarding 

( ) Herewith ( ) Under separate cover 

No. Description 

1 '. ~T'F\v~c;; CF Fc:6Tl~ 
(2 @ITe fldor06 

~or processing .P<for your use ( ) For your review 

( ) Please call when ready ( ) Please return to this office () In accordance with your request 


Remarks: 


For further information, please contact the writer at this office. 


, 
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BALTIMORE COUNTY 	 Requested: January 30, 2009 

BOARD OF APPEALS, 
APPEAL SIGN POSTING REQUEST 

CASE NO.: 09-049-X 


4412 North Point Boulevard 


15th ELECTION DISTRJCT APPEALED: 10/28/08 


ATTACHMENT (Plan to accompany Petition Petitioner's Exhibit No.1) 

***COMPLETE AND RETURN BELOW INFORMATION**** 

CERTIFICATE OF POSTING 

TO: 	 Baltimore County Board ofAppeals 
The Jefferson Building, Suite 203 
102 W. Chesapeake Avenue 
Towson, MD 21204 

Attention: 	 Theresa Shelton 

Administrator 


CASE NO.: 	 09-049-X 

LEGAL OWNER: Ronald Hlopak 

. This is to certify that the necessary appeal sign was posted conspicuously on the property 
located at:' 

4412 NORTH POINT BOULEYARD 


E/S NORTH POINT BOULEYARD, 100' S OF WISE AYENUE 


---------------------------------------------------~--------_._----------------------------------------------------------

__, 200_·_._--\-----L..- ..L-_--L 



4t. 

DEPARTMENT OF PERMITS AND DEVELOPMENT MANAGEMENT 


ZONING REVIEW 


ADVERTISING REQUIREMENTS AND PROCEDURES FOR ZONING HEARINGS 

The Baltimore County Zoning Regulations (BCZR) require th~t notice be given to the 
general public/neighboring property owners' relative to property which is the subject of 
an upcoming zoning hearing. For those petitions which require a public hearing, this 
notice is accomplished by posting a sign on the property (responsibility of the 
petitioner) and placement of a notice in a newspaper of general circulation in the 
County, both at least fifteen (15) days before the hearing . 

. Zoning Review will ensure that the legal requirements for advertising are satisfied. 
However, the petitioner is responsible for the costs associated with these requirements. 
The newspaper will bill the person listed below for the advertising. This advertising is 
due upon receipt and should be remitted directly to the newspaper. 

OPINIONS MAY NOT BE ISSUED UNTIL ALL ADVERTISING COSTS ARE PAID. 

For Newspaper Advertising: 

Petitioner: L~L~~~~..b~~~~~~h-~~:::::i~~~~J:ll~~~=. 
Address or Location: -_i:.~t:...:....:==----.:..L~"-I-~...L:.::L-.I~~.IL-::.-L----i!.~~~~---'-___ 

Telephone Number: 

Revised7/11/05 - SCJ 



TO: 	 PATUXENT PUBLISHING COMPANY 
Tuesday, September 23,2008 Issue - Jeffersonian 

Please forward billing to: 
Ronald & Sandra Hlopak 
515 Gleanings Drive 
McHenry, MD 21541-1472 

1-301-387 -9089 


NOTICE OF ZONING HEARING 
-

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations 
of Baltimore County, will hold a public hearing in Towson, Maryland on the property identified 
herein as follows: 

CASE NUMBER: 2009-0049-X 
4412 North Point Boulevard 
E/side of North Point Boulevard, 100 feet +/- South of Wise Avenue 
15th Election District - 7th Councilmanic District . 
Legal Owners: Ronald & Sandra Hlopak 

Special Exception for a used motor vehicle outdoor sales. 

Hearing: Tuesday, October 7,2008 at 9:00 a.m. Jefferson Building, R00m 104, 
105 West hesapeake Avenue, Towson 21204 

WILLIAM J. WISEMAN III 
ZONING COMMISSIONER FOR BALTIMORE COUNTY 

NOTES: (1) 	 HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL 
ACCOMODATIONS, PLEASE CONTACT THE ZONING COMMISSIONER'S 
OFFICE AT 410-887-4386. 

(2) 	 FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT 
THE ZONING REVIEW OFFICE AT 410-887-3391. 



-

BALTIMORE COUNTY 

MARYLAND 

JAMES r: SMlTH, JR. 
County Executive 

TI~1Jf6'mt.>tJ.PteQ!20,OSrector 
Department ofPermits and 

NOTICE OF ZONING HEARING 
Development Management , 

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act ,and Regulations 
of Baltimore County, will hold a public hearing in Towson, Maryland on the property identified 
herein as follows: 

CASE NUMBER: 2009-0049-X 
4412 North Point Boulevard 
E/side of North Point Boulevard, 100 feet +/- South of Wise Avenue 
15th Election District - i h Councilmanic District 
Legal Owners: Ronald & Sandra Hlopak 

Special Exception for a used motor vehicle outdoor sales. 

Hearing: Tuesday, October 7,2008 at 9:00 a.m. Jefferson Building, Room 104, 
ake ~i4W2i:s

: Avenue, Towson 21204 

, Timothy Kotroco 
Director 

TK:klm 

C: 	Mr. & Mrs. Hlopak, 4412 North Point Blvd., Baltimore 21219 
Joseph Larson, 222 Bosley Avenue, Ste. B-3, Towson 12204 

NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN 
APPROVED POSTER ON THE PROPERTY BY MONDAY, SEPTEMBER 22,2008., 

(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL 
ACCOMMODATIONS PLEASE CALL THE ZONING COMMISSIONER'S OFFICE 
AT 41P-887-4386. 

(3) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT 
THE ZONING REVIEW OFFICE AT 410-887-3391. 

, Zoning Review I County Office Building 
III West Chesapeake Avenue, Room 111 ITowson, Maryland 21204 IPhone 410-887-3391 I Fax 410-887-3048 

www.baI!imorecountymd.gov 

http:www.baI!imorecountymd.gov


• 	 a 

C1Iountu ~oarn of ~JlJlea15 of ~a1timortC1Iount12 

JEFFERSON BUILDING 

SECOND FLOOR, SUITE 203 


105 WEST CHESAPEAKE AVENUE 

TOWSON, MARYLAND, 21204 


410-887-3180 

FAX: 410-887-3182 


Hearing Room #2, Second Floor 
Jefferson Building, 105 W. Chesapeake Avenue 

May 14, 2009 

NOTICE OF DELIBERATION 

CASE #: 09-049-X MATTER OF: Ronald Hlopak and Sandra Hlopak ­
. Legal Owners f Petitioners 
4412 North Point Boulevard 

15th Election District; i h Councilmanic District 

RE: To allow the sale ofused motor vehicles on the subject property located in a B.R-A.S. zone. 

10114/08 ZC decision that Petition for Special Exception - GRANTED with restrictions. 

Having heard this matter on 5/14/09, public deliberation has been scheduled for the following date ftime: 

DATE AND TIME 	 THURSDAY, JULY 16,2009 at 9:00 a.m. 

LOCATION 	 Hearing Room#2, Jefferson Building 
105 W. Chesapeake Avenue, Second Floor (adjacent to Suite 203) 

NOTE: Closing briefs are due no later than 4:00 p.m. on Friday, June 12, 2009 
(Original and three [37 copies) 

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS; HOWEVER, ATTENDANCE IS NOT 
REQUIRED. A WRITTEN OPINION IORDER WILL BE ISSUED BY THE BOARD AND A COPY SENT TO 
ALL PARTIES. 

Theresa R Shelton, Administrator 

c: Appellants 

Counsel for Petitioners/Legal Owners 
Petitioners/Legal Owners 

Joseph Larson 
William Wiseman, III, Zoning Commissioner 
Timothy Kotroco, DirectorlPDM 

: Peter Max Zimmerman 
Carole S. Demilio 

People's Counsel for Baltimore County 

: Michael Tanczyn, Esquire 
: Ronald Hlopak and SandIa Hlopak 



e . '.

Oloutttu ~oaro of J\ppeals of ~a1timott~uttttl 

JEFFERSON BUILDING 

SECOND FLOOR, SUITE 203 


105 WEST CHESAPEAKE AVENUE' 

TOWSON, MARYLAND, 21204 


410-887 -3180 

FAX: 410-887-3182 


Hearing Room #2, Second Floor 
Jefferson Building, lOSW. Chesapeake Avenue 

February 26,2009 

NonCE OF ASSIGNMENT 

CASE #: 09-049-X MATTER OF: Ronald Hlopak and Sandra Hlopak 
Legal Owners / Petitioners 
4412 North Point Boulevard 

15th Election District; 7th Councilmanic District 

RE: - To allow the sale ofused motor vehicles on the subject property located in a B.R.-A.S. zone. 

10114/08 ZC decision that Petition for Special Exception GRANTED with restrictions. 

ASSIGNED FOR: THURSDAY, MAY 14, 2009, AT 10:00 A.M. 

NOTICE: This appeal is an evidentiary hearing; therefore, parties should consider the advisability of 
retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix B, Baltimore County Code. 

IMPORTANT: No postponements will be granted without sufficient reasons; said requests must be in 
writing and in compliance with Rule 2(b) of the Board's Rules. No postponements will be granted within 15 
days of scheduled hearing date unless in full compliance with Rule 2( c). 

If you have a disability requiring special accommodations, please contact this office at least one week prior to 
hearing date. 

Theresa R. Shelton, Administrator 
-----,---- ­ ----------------­
c: Appellants : Peter Max Zimmerman 

Carole S. Demilio 
. People's Counsel for Baltimore County 

Consultant for PetitionerslLegal Owners : Joseph Larson 
Petitioners/Legal Owners : Ronald Hlopak and Sandra Hlopak 

William Wiseman, III, Zoning Commissioner 
Timothy Kotroco, DirectorlPDM 



• • 
BALTIMORE COUNTY 

MARYLAND 

JAMES t SMITH, JR. TIMOTHY M. KOTROCO, Director 
Couiity Executive Department of Permits and 

Development Management _ 

October 1, 2008 
Ronald & Sandra Hlopak 
4412 North Point Blvd. 
Baltimore, MD 21219 

Dear: Ronald & Sandra Hlopak 

RE: Case Number 2009-0049-X, 4412 North Point Blvd. 

The above referenced petition was accepted for processing ONLY by the Bureau of Zoning 
Review, Department ofPerm its and Development Management (PDM) on August 18, 2008. This Jetter is 
not an approval, but only a NOTIFICATION. ­

The Zoning Advisory Committee (ZAC), which consists of representatives from several approval 
agencies, has reviewed the plans that were submitted with your petition. All comments submitted thus far 
from the members of the ZAC are attached. These comments are not intended to indicate the 
appropriateness of the zoning action requested, but to ensure that all parties (zoning commissioner, 
attorney, petitioner, etc.) are made aware of plans or problems with regard to the proposed improvements 
that may have a bearing on this case. All comments will be placed in the permanent case file. 

If you need further information or have any questions, please do not hesitate to contact the 
commenting agency. 

I 

W. Carl Richards, Jr. 
Supervisor, Zoning Review 

WCR:lnw 

Enclosures 

'c: 	 People's Counsel 
Joseph L. Larson, 222 Bosley Ave. Ste. B-3, Towson, MD 21204 

Zoning Review 1County Office Building 

III West Chesapeake Avenue, Room 111 1Towson; Maryland 212041 Phone 410-887-3391 1 Fax 410-887-3048 


www.baltimorecountymd.gov 


http:www.baltimorecountymd.gov
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BALTIMORE COUNTY, MARYLAND 


INTEROFFICE CORRESPONDENCE 


TO: 	 Timothy M. Kotroco, Director DATE: August 26, 2008 

Department of Permits & 

Development Management 


. FROM: 	 Dennis A. Ke~y, Supervisor 
Bureau of Development Plans 
Review 

SUBJECT: 	 Zoning Advisory Committee Meeting 

For September 2,2008 

Item Nos. 09-0037, 0039, 0046, 0047, 0048 


\]TILf9-atw 0050 

The Bureau of Development Plans Review has reviewed the subject-zoning . 
items, and we have no comments . 

. DAK:CEN:lrk 
cc: File 

ZAC- 08262008-NO COMMENTS 



MARYLAND 

JAMES T. SMITH, JR. JOHN J. HOHMAN, Chief 
County Executive Fire Department 

County Office Building, Room 111 August 28,2008 

Mail· Stop #1105 

111 West Chesapeake Avenue 

Towson, Maryland 21204 


ATTENTION:Zoriing Review Planners 

Distribution Meeting Of: August 25,·2008 

. I t em Number: 0033, 0037 , 0039+, 0047 , 004 8 ,ro:OLf~:ZQl 050 

1The Fire Marshal's Office has no comments at this time. 

Pursuant to your request, this Bur~au has reviewed the referenced plan(s) 
and the comments below are applicable and required' to be corrected or 
incorporat~d into the final plans for the property. 

Lieutenant Roland P Bosley Jr. 
Fire Marshal's Office 

410-887-4880 (C)443-829-2946 
·MS-1102F 

cc: File 

700 East Joppa Road ITowson, Maryland 21286-5500 IPhone 410-887-4500 

www.baltimorecountymd.g?v 

www.baltimorecountymd.g?v
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BALTIMORE COUNTY, MARYLAND 


INTER-OFFICE CORRESPONDENCE 

TO: 	 Timothy M. Kotroco, Director DATE: September 30, 2008 
Department of Pennits and 
Development Management 

FROM: 	 Arnold F. 'Pat' Keller, III 
Director, Office of Planning 

SUBJECT: 	 Zoning Advisory Petition(s): Case(s) 09-049- Special Exception 

The Office of Planning has reviewed the above referenced case(s) and has concerns surrounding 
the petitioner's request. The site plan indicates the subject property is currently used for auto 
storage and is not surrounded by residential uses. However, after review of aerial photography it 
appears that boats are being stored and/or sold on the site. The Office of Planning has some 
concerns about the legitimacy of the existing and proposed uses. Furthennore, the legal status of 
the tattoo parlor may need confinnation by special hearing and the limits of the boat! used car 
storage appear to overlap the associated uses of the tattoo parlor. 

Nonetheless, if the petitioner is able to demonstrate a hardship or practical difficulty, resulting in 
the ~oning Commissioner granting the zoning relief, the Office of Planning has no objection. 

For further questions or additional information concerning the matters stated herein, please 
contact John Alexander in the Office of Planning at 410-887-3480. 

Division Chief: 
f--~~~~~~~~~~~~~~ 

CMlLL 

W:IDEVREv'ZAC\9·04Q.doc 







--

, , 

\(J.ffSE1-b. 01- 0 'f-CI-- X 
.. 

=t::_~_ 

I 

! 
(16"1111(1"'':1..<; 

; 

c;( lof, AI 7"S. 

ftZL ~, f)Eci\ ('I<f I~"i -r: !3;i'-ldPt\ {I...h""Jh--1~ j,L % ~dl"'-~.4 rkof'Ilt<... 
. (:E-r,J,#W (l6b'D.J,-J)

V'" I). hce1\ 3//(.)J,~ . -h/;J.,.j rI· e~~!3~~t£ -Z;_l-$;4!!~_&N~;'" .,..etJ"'Y-'lA.:.Hu/~<._.
/ c. f;\cc:1\. it L:;. ~Lq ~ {~JtJyJGj\ /0 ;2otJ~'\.~ "'S~~44 

/,J. -Z-o/V INC, 0 F' i rid- f'.f!.l'c~1"1 

\/=3 fv1~ 0 P 11- -I -r hf}-rt4 ScJ!k:";{ j=;;( fJt!~{Jt:'~-ry 

/1./. dC?ltO-t- ~rfe>-rO o r- ~E P~~CL--r~ ~ f\/':hl..j~tCr-lr:st:J 0­

v' ,~ t.E',-rCt... t:>r &fl'4lil/t.- t(;;.o["77 
./ 1.-6'7-16.<... k §!.c.-(~-?/,<-fa, gf'f'I4J/H- /0I-~iL9~ 

J 
 &--r7EA. ~l./57J/'~C, ,4-t1'~v'1k- r-laL~ 7 

r"' _j-J ,­I c,; £51'7c ttlJrJ t:J}- I t;;' I'~f'r:~Y, 

-:;; -,. C1.t:2cf N0' C[q -- Iqq~ ~l..o'5ci\ I ~I-~~/-q '5-4 

J ere A. ~~~L~Lt)7- ~k'i~?d 
vi VIiI\13. f~ (=3) 

,;~ A. 8 C-roJ,L.C 0 F J-jOl.ASC ,gt:.QC"':;" is t-;')4 l>j-'-r=:-I e.c,. 
I I 

,C$ f;c-7IA,et? ~'F f(J.t!~ L6-r ~.:t2JIC~ 13,--""'<·V 
I 

V't·O. A~·,g U-r7c;LS --:;t4lee:d."1IN~ f?e-rI-';I'NV~t<)S ......}..(e,?(JC-tf.-, '1. oc,JrJG'?"5) 

6__=_-,).£ Lc-r"7Et-S ~tAe~t---7JJ-e4. &--r 17/~,.JE'k<:' (JJbN - j7~~.tJc£-r"4 O<.,Jt'4:=~ 2 
-., 

~~~l~~~ 
. -$ 

I 
-

4 

0 

http:etJ"'Y-'lA.:.Hu


--

1 

I 

pro••oded with u,alAillUl 

pri"oe1 pill ocato expo ns ell and~Oirrr.ii'l:On--

And the ,1II.1d. li:artg'lgOl'II ~er tileI!.geiveo t.l1,,1r pe!:,8e~al rilprea.ntilthea and assi!1l1 

jdo rurtber QOTeQ8nt to' 1n...r" and pending the' nut.no"l ot tbl~ IitortSllg. to lI:"ep lneure.t 

In o OllIe goed c<IIIlpany14til!f!!otory to the sald L!ortgag"~ th"l~ 1II100U80r8 aDd ""1gn" the 
I 

lI1PIOYeIl'-llU 011 the herob)' JI1ortgeg"d lalll1 to tile .ountlot at 1811110 Thre. HUD4red Dollare 

alld to oauae the polloy to be afrooted thereon to be eo I rl:'llm. Old or ~ndor".d tU 111 cas.. of 

to inun to the beDt/tit at the add Mortgagees their 8uOouaora and 6...11.\'118 to 

of their liOll. 0'1' claim llereullder IIlld to d .. Unr .aill petio)' or poliol"" to ,the eaid ,"0'""" ••,.,•• 

I . 
.itD.... the handa !lIld seals 01' tile sa1d llortgagors i

, 

Alio. V &4'1."11 

Stat. or J(ar;ylal1il illllt1more CHy 1'0 Wit 

B'ereby Certity tMt on thb 4tb day of May 

I 
Aglles Lukey (Seal) 
I 
fohn La.key (SUI) 

I 
ln the year n1neteen hunilred anil thirty-I ' 

eight befol''' .. t~... eubeeriber !l Nota!'), Public of the State or )l,.,ryland In and :for the 
I 	 ' 

Oity aroren1d per80nll11y IInpeared Agnes Lallk>!!y and JOh, La8key her hus band the 1I0l'tgs,;ors 

I1lll1ed in the arol'el'Ping Mortga~e and they each aOknOVJle~ged the e.ror"go~ng Mort1"11ge to be 

their !lOt At the e5me time 111"0 appeared T Bayard Wlll1ar8 ane! William G Lynoh Truate... 

alll1 -.46 oath in due fonl of law tl:at tile conald erat10naet to rth in !I,ai/! Mortgage is true 

al14 bona ride a8 tile%'!> in eet forth 

(Notarial) I 
A,(Uae V l:4wardlll 

(Sad) I 
,Notary Publia 


Recerded May 10 1936 At 3 P M ~ EXd Per C W~111ng Browne ~r Clerk 


. 	 i 
POR VALUE RECEIVED wo do hereby rele,ee the within mortgage Alii 

Wttne•• our hand. and .ea18 ~h1. 14~h day 01' October in 'ithe year
.ineteen Hundred and ThirtY-nino 
W~"e 	 I 

AHoe V Jldwardu 	 T Ballai'd lIill!a\". (SUL) 

Wllliam G Lynoh' (SUL) 


, Truateia at Eatate at John T Grece 
Reoorded Oct 16 1939 at 11.45 A U &!Xd per C Wl1iing Br Jr Clerkewne 
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· results Page 1 of 1 

..---------------'----~-------~-~-'-----~---J 
Maryland Department of Assessments and Taxation Go Bacl( 
BALTIMORE COUNTY View l"1ap 
Real Property Data Search (2007 vw4.3) ____~,~~_._._~____.,__~~~_~~ 

Account Identifier: District - 15 Account Number - 1508640040 

Owner Information _q~~~.___,_,.__, __:=JI:: ::==:==:===
Owner Name: HLOPAK RONALD T Use: CO~1MERCIAL 


HLOPAK SANDRA L Principal R(~siderl<ce: NO 

Mailing Address: 515 GLEANINGS DR Deed Rerer,ent:e: 1) /10233/ 698 


Me HENRY MD 21541-1472 2) 


L--__::_::~::_::::_::__::_:::_:::_:_:::~ation St StructL!!e Informatjon:=:~.:=~~_ ::::::::::: ] 
Premises Addres$ LElgal Description 
4412 NORTH POINT BLVD PT LT 10 

He SNAVELY PLAT 

Map Grid Pal-eel Sub District Subdivision Section Blod< Lot /!'sses!lI1I1ent Area P/illt No: 
104 21 87 3 Plat R.ef: 2/218___....4 .......""""'U........ ____,.__............_ • ...,_...____• __ 


Town 

Special Tax Areas Aci Valorem 


Tax Class
______~_______--._________________~.M-__________~__________ 

Primary Structure Built Enclosed Area Property L;.lIl11d Area County Use 

_______1_9~04______•____1.:..,9;...5;..;0_S.;..F_ lS:1~l:.'?2,~~_ 06 


Stories Basement Type IExterior 

:::_=::_=:_=' Va~lu_el_nfo_rm_at_ion,1-[=_::_=_::_===_::__ __ ~=_''__,:=,=-.:=J 
Base Value Value Phase-in Assessments 

As Of As Of As ,)f 

01/01/2009 07/01/2008 07/01/2009 


larld 148,600 270,700 

Improvements: 71,500 77,400 


Total: 220,100 348,100 220,100 262,766 

Preferential Land: o o a a 


"~--------=:JTransfer Information 
.-~- ---------------" 

Seller: HLOPAK ISABELLA,ET AL Date: 12/22/1993 Price: $0 
Type: NOT ARMS-LENGTH Deedl: /10233L~9B ~,_ _D..e_e_d_2~:_._~_~_ 

Seller: Date: Price: 
Type: Deedl: Deed2: 

---.-~--, ,~~~~-,-, .. ',-~'-----.-

Seller: Date: ' Price: 
Type: Deedl: Deed2:c--::-::-::'-:-~::=-::::-'==·--iEx-em-Pt-ion,lnfO~latiO;--=::::::::==:.... ::=::===::J 
Partial Exempt Assessments Class 07/01/2003 07/01/2009 

County 000 a a 

State 000 a 0 

Municipal 000 o o 

Tax Exempt: NO Special "fax Recapture: 
Exempt Class: * NONE * 





of/ice of planning and zoning 

TOWSON, MARYLAND 21204 

(301) 494-3331 

May 	20, 1977 
S. EillC D~[\JENNA 

ZOr-r:IIG COlvlMISSIONER 

lvir•. George Osenburg 
Dealer Licensing Department 
Departm.ent of Motor Vehicles 
Ritchie lIighway N. E. 
Glen Burnie, Maryland 21061 

RE: 	Zoning Appl'ova1 for 
Ron's Used Cars, Inc. 
4412 North Point Blvd. ­
15th Election District 

Dear Mr•. Osenburg: 

I an~ :i,n rec~ipt of Mr. Hlopakls correspondence of May 10, 1977~ 
in which he submits proof'of the continuous operation oIa used car 
lot at the above location since 1952. Therefore, this office will issue 
its approval for the existing operation as a legal non-conforrXling use. 

. If you'have c.ny further questions concerning this n~atter, please 
feel free to contact this office. 

SED!JDP /smw 

cc: Joseph D. Parr> Planning & Zoning Associate I 

James E. Dyer, Zoning Superviser 

George J. Martinak,. Deputy Zoning Cmnmissioner 


Mr. Ronald T. I-llopak, President 

Ron l s Used Cars, JJ1l::. 


4-112. North Point Bou1evard 

Daitinwre, Maryland 21219 




OCtober 3L 1991' 

Department of Planning and Zoning 

III West Chesapeake Avenue 

Towson, Maryland 21204 


. 	 . 

RE: 	 4412 North Point Blvd. 

Baltimore, MO. 21219 


Dear Sirs, 

The above property location has.~ri·.\ltiHzedas a Used car oPeration 
since 1952 without interruption. . Pl~a~econ.sider the fOllowinginfonnati()ll 
upon your review and grant the requestfbr.the.>continued approval for 
same. 

1952-1953 John Ashton, T/AWise Motors 

1954-1957 Earl Roberts, T/AFclirlaneMotors 

1958-1960 Walter J. Pirog, T/A\COunty Motors 

1961-1963 . Thomas Gilbert Sr. ,'<riA Gilbert Auto Sales 

1964-19Q5 Curtis Lewis, T/A Lewis Motors 

1966-1969 F. Stevens, T/A Tiny'sAuto Sales 

1970-1977 Ronald T. Hlopak, T/ARon's Used Cars 

1977~1985 Ronald T. Hlopak, T/A Ron's Used cars Inc. 

1985-1987 Waverly Auto, T/A Ron's Used cars 

1987-1989 Hugh Little, T/A Don's Motor's •. 

1989-1991 Discount Motors Inc. 

Enclosed you will also find copies of prior correspondence that may be 
of use. Your consideration in this matter 1s greatly appreciated. 

Si<:Jl-l-.~ 
Ronald T. Hlopak 

. 2709 Clayton Road 
Joppa, Maryland 21085 
301-679-8225 



Mr. S. Eric Dinenna 
Zoning eomJ;!lissioner 
111 West Chesapeake Ave. 
Tm'1s on lilaryland' 21204 

May 	 1 0, 1977 

HE: 	 Ron's Used Cars Inc. 
4412 North Point Blvd. 
Baltimore, Md. 21219 
477-4136 

Dear Sir';"~ 

Please be advised that the above mentioned property has been 
a used car lot :for the past twenty-:fiv~ years. The origilial" !> 

ownero:f thi:ii propert"y"is my mothe:r~" Isabel.le"·"i\f~ fii"opak."The 
original a~dress was Box )86 North Point Rd. Baltimore, Md. 21219. 
This same property's address was changed to 4412 North Point Blvd. 
by the United states Postal Service approximately 1975. 

The above property has been :functioning as a used car lot 
at this same location by the :following: 

1952-1953 I-tr. John Ashton t trading as Wise Motors 

1954-1957 ~~. Earl Roberts, trading as Fairlane Motors 

1958-1960 Mr. Walter J • Pirog trading as County Notorst 

1961-1963 Mr. Thomas Gilbert Sr., trading as Gilbert Auto Sales 

1964-1965 Jtlr. Curtis Lewis, trading as Lewis Motors 

1966-1969 Mr. F. Stevens, trad'ing as Tiny's Auto Sales 

1970-1977 I'IT. Ronald T. Hlopak, trading as Ron's Used Cars 

As of f'Iay c",l, 1977, my used car division 1s trading as Ron's' 
Used Cars Inc 0 I have maintained this business since 1970 and 
my mother still remains as co-owner. 

I "hope that this in:formation. helps in clearing up all questions 
that the f'4otor Vehicle Administration has, regarding the proper 
zoning o:fthis property. Please forward your verification o:f this 
to; Hr. George Osenburg, t10tor Vehicle Administration-Dealer Licens lng 
Dept. . 

Your prompt consideration and help in this matter would be 
greatly appreciated. 

cff~·­

.~/:~Jl 

.W~Y~~r 

:r/?~ 





__________ 

---

11/87/2088 12:41 <l1B88757~J8 PERMITS 8. DEVELOPlvlEJ PfV:1E 01 !r~l 

PDLV0102F P~rmit8 , Development Livabil i ty SyrJ t.ern 

View Cases 

Cass No: 

Address: 04412 .__ I\fORj:.'HPOI N'I' BLVD __ 11122____ 
Insp pxea: 001 Dist: .QQQ Date Rev: 11/29/1999 Grp: l!!l'l! Intk: 

Inspec: .§..~~CK.L-J ___ rnf~pec2 : . Date lr:.spec: 1~?i3Q./.J...~ 

Close:1aL30L~~2~ Act.ivity: ___._____. Delete: .x 

Problem: TATTOO PJ\RLOR NOT OPERATING UNDER PROPER ZOJ':!.!'i~L~~~_____________ . ____.__._. 

--- ---_._--_._._-------­
-------------_._-_._-------------------------------­

."--.-~.---.-------.----­

CL Marne: 

CL .Address: Q9,QQ Q 

CL Horne Phone; CL Work Phone: Tax Acct. pO.OOOOOOOC! 

Owne.r: 

?J.2=-Cancel 
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C( - lS - 2009-------, 

Chairperson 
Board of Appeals for Balto. Co. 
105 W. Chesapeake Ave., Suite 203 
Towson, Maryland 21204 

RE.· 4412 North Point Blvd. 
Petition for Special Exception to Allow 
the Sale of Used Motor Vehicles 
Zone BR-AS 
Case 09-049X 

Dear Chairperson and Panel Members: 

1am the owner of adjacent property near the subject prcperty for this Petition. I am 
familiar with the request ofthe Hlopaks for a special exception to allow the sale of used motor 
vehicles on a major portion of the subject property located in a BIt-AS lone. I ha\'eno problem 
with the proposed use or any existing uses on the property and am writing this letter in support 
of the request for Special Exception. It is my understanding that this property has bee:n owned by 
members of the Hlopak family since 1969 and they have been good and responsible owners as far 
as their use of the property. 

I 

II 
, 
I 
I 

cc: Mr. and Mrs. Ronald Hlopak 

il! 
" 

7
Sincerely, 

M~_~~ 
Signature 

c1Ailil_~.-mt~t~ I ~ r 
Pnnted Naffio~ 

Address J 
'IV'd 1> N__ PQ;01' ___~~____ 

15Itt TtJ1 M ~ 1.. I 2- l q 

tJf3,4 4~· GP< ~~ \()~ 

r 



IN RE: 
i I 

PETITION FOR SPECIAL EXCEPTION * BEFORE THE 
E¥S North Point Boulevard, IOO'S of 
~ise Avenue * E:OA.RD OF APPEALS 
(4412 North point Boulevard) 
115 th Election District FOR* 
7/h Council District 

I E:ALTI\10RE COUNTY* i
R(onaJd Hlopak, et ux 

P~titioners * 
Case No. 2009-0049-X 

* 
>i<.'.<* 

I 

* '" '" '" '" * * 

PETITION OF SUPPORTi 
1 

Th~ undersigned, who are fami liar with the existing ane. p::opos,x! USI!S a1 4411 North 

i 
I 

Point Boulevard, including the subject Petition for a Special Exception to allow th.e sale of used 
. j 

,i 
motor vehi~les on a major portion ofthe subject property located in:a BR-AS zone at 4412 

I 
North Poin~ Boulevard, are signing this Pelition in support (lfule Petition for a Sp<!cial 

! 
Exception.!,, 

Name: Address: Date: 

______ L__--1 


( ) 

.L__~ 

____.______ ( ---.l 


