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PETITION OF: * IN THE 

LYNN HOGG and ELIZABETH SMITH 


* CIRCUIT COURT 
FOR JUDICIAL REVIEW 
OF THE OPINION OF THE * FOR 
COUNTY BOARD OF APPEALS 
OF BALTIMORE COUNTY BALTIMORE COUNTY 

JEFFERSON BUILDING * 

Room 203 

105 West Chesapeake Avenue * 

Towson, Maryland 21204 


* CIVIL ACTION 
IN THE MATTER OF: 
LYNN HOGG.and ELIZABETH SMITH * NO.: 03-C-ll-003309 
LEGAL OWNERS/PETITIONERS 
FOR SPECIAL HEARING ON PROPERTY * 
LOCATED ON THE NE CORNER 
OF GUN ROAD AND KEECH ROAD * 

(505 Gun Road) * 

15th Election District . 

7th Councilmanic District * 


Board of Appeals * 
Case No.: 09-153-SPHX 

* * * * * * * * * * * * * 
ORDER· 

UPON CONSIDERATION of the Motion to Strike Appearance of Lawrence E. 

Schmidt, Esquire and Smith, Gildea & Schmidt, LLC, s counsel for Petitioners, Lynn 

Hogg and Elizabeth Smith, it is thi;J''1 t'ly of 2011, by the Circuit 

Court for Baltimore County, Maryland hereby 

ORDERED that the appearance of Lawrence E. Schmidt, Esquire and Smith, 

Gildea & Schmidt, LLC, is hereby stricken as counsel for the above named Petitioners, 

and it is further 
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On Writing of his intention to proceed in p oper person 

DGE, Circuit Court for 
Baltimore County . 

5) days after 

y further 



The Circuit Court for Baltimore County 
. THIRD JUDICIAL CIRCUIT OF MARYLAND 

JOHN F. FADER II, JUDGE 	 401 BOSLEY A VENUE 
RETIRED, SPECIALLY ASSIGNED 	 COUNTY COURTS BUILDING 

TOWSON, MARYLAND 21204 
410-887-4810 

AUGUST 29, 2011 
MOTIONS RULING 

RE: HOGG/SMITH - IN THE MATIER OF 

CASE No. 11.:.3309 

ONE: 
The Hogg/Smith Motion to Dismiss filed 7/29/2011 is GRANTED. This is a motion filed by the 
ones who petitioned for judicial review. Any open costs are to be paid by the Petitioners. 

TWO: 

The People's Counsel Motion to Dismiss filed 6/30/2011 is MOOT. 


THREE: 

The Donoghue, et. aL Motion to Dismiss filed 7/25/2011 is MOOT. 


THE CLERK SHALL MAIL A COpy OF THIS ORDER TO THE PARTIES 
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1 IN THE CIRCUIT COURT * 

FOR BALTIMORE COUNTY 

PETITION OF: CIVIL ACTION 
LYNN HOGG AND ELIZABETH SMITH NO. : 03-C-11-003309 * 

II FOR JUDICIAL REVIEW OF THE OPINION OF * 
THE COUNTY BOARD OF APPEALS 

OF BALTIMORE COUNTY 
 * 
JEFFERSON BUILDING ROOM 203 

105 W. CHESAPEAKE AVENUE 
 * 
TOWSON, MARYLAND 21204 

* 
IN THE MATTER OF : 

LYNN HOGG AND ELIZAB~TH SMITH ­ * 
LEGAL OWNERSIPETITIONERS 

FOR SPECIAL HEARING ON PROPERTY 
 * 
LOCATED ON THE NE CORNER OF GUN 

ROAD AND KEECH ROAD 
 * 
(505 GUN ROAD) 

* 
15TH ELECTION DISTRICT 

7TH COUNCILMANIC DISTRICT 
 * 

BOARD OF APPEALS CASE NO.: 09-153-SPHX* 

* * * * * * * * * * * 

PROCEEDINGS BEFORE THE ZONING CONIMISSIONER 
AND THE BOARD OF APPEALS OF BALTIMORE COUNTY 

TO THE HONORABLE, THE JUDGE OF SAID COURT: 

And now comes the County Board of Appeals of Baltimore County and, in answer to the 

Petition for Judicial Review directed against it in this case, herewith transmits the record of 

proceedings had in the above-entitled matter, consisting of the original papers on file in the 

Department of Permits, Approvals and Inspections (formerly the Department of Permits and 

Development Management) and the Board of Appeals of Baltimore County: 

, 
\ ENTRIES FROM THE DOCKET OF THE BOARD OF APPEALS AND 

DEPARTMENT OF PERMITS, APPROVALS AND INSPECTIONS 
(FORMERLY THE DEPARTMENT OF PERMITS AND DEVELOPMENT MANAGEMENT) 


OF BALTIMORE COUNTY 




II 
Zoning Case No.: .QM53-SPHX 2 

j In the Matter of: ~'Hogg & Elizabeth Smith 
Circuit Court Civil Action No. 03-C-ll-003309 

I 
No.09-153-SPHX 

November 25, 2008 

I 
December 30, 2009 

April 9, 2009 

April 9, 2009 

April 16, 2009 

May 12,2009 

June 9, 2009 

November 10, 2009 

December 10, 2009 

January 11,2010 

I January 11,2010 

January 11,2010 

February 24, 2010 

Petition for Special Exception to allow for a Class B Child Care Center for 
a maximum of 24 children and Petition for Special Hearing to approve a 
modified parking plan filed by Sebastian Cross, Esquire and Lawrence E. 
Schmidt, Esquire on behalf ofLynn fIogg and Elizabeth Smith, Legal 
OwnerslPetitioners. 

Entry of Appearance filed by People's Co~sel for Baltimore County. 

Certificate of Posting. 

Certificate of Publication in newspaper 

Zoning Advisory Committee (ZAC) Comments. 

Findings ofFact and Conclusions of Law issued by the Zoning 
Commissioner. Petition for Special Exception was DENIED and Petition 
for Special Hearing was DISMISSED AS MOOT. 

Notice ofAppeal filed by Lawrence Schmidt, Esquire, on behalf of 
Lynn Hogg and Elizabeth Smith, Legal OwnerslPetitioners. 

Board convened for hearing, Day 1, continued. 

Board convened for hearing, Day 2, Memoranda requested by Board 
regarding Site Plan issue. 

Petitioner's Memorandum filed by Lawrence E. Schmidt, Esquire on 
behalf ofPetitioners. 

People's Counsel's Memorandum in Support of Motion to Dismiss 
Petitioner's Petition for Special Exception and Modified Parking Plan. 

Protestant's Memorandum in Support of Motion to Dismiss filed by J. 
Carroll Holzer, Esquire on behalf of Protestants, Baul and Elizabeth 
Donoghue, William Moore, Paul and Lucy McKean, Frank and Nancy 
Lindberg, Janet Bruns, William Watson, Jackie Hedeman, J. Joseph 
Bennett, Frank Earp, Naomi Baldwin, Charles and Mary Jane Macgill, 
Jeremy Walsh and Gloria Carrion, Protestants. 

Board convened for Oral ArgUment on Motions, Day 3. 
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I Zoning Case No.: ~3-SPHX 3 

In the Matter of: ~Hog9 & Elizabeth Smith 
!I Circuit Court Civil Action No. 03-C-ll-003309 

j 
March 3,2010 	 Board convened for hearing, Day 4. Counsel submitted a Stipulation to 

remand this matter to the Zoning Commissioner for review of an updated 
Site Plan. 

March 9, 2010 	 Zoning Advisory Committee (ZAC) Comments regarding updated Site 
Plan. 

March 24, 2010 	 Determination of the Zoning Commissioner on Remand from the Board of 
Appeals issued by the Zoning Commissioner, wherein the amended site 
plan was accepted into the record and the Findings of Fact and Conclusion 
of Law dated May 12, 2009 will remain in full force and effect, 
unchanged. 

April 20, 2010 	 Board convened for hearing, Day 5, continued. 

Apri121,2010 	 Board convened for hearing, Day 6, continued. 

April 27, 2010 	 Board convened for hearing, Day 7, continued. 

June 30, 2010 	 Board convened for hearing, Day 8, continued. 

July 15,2010 	 Board convened for hearing, Day 9, and concluded this matter. 

I Exhibits submitted at hearing (nine days) before the Board ofAppeals: 

II Petitioner's Exhibit No. 
1 Letter from Jamie Rudy dated November 2,2009 
2 Cuddles Daycare LLC License. 
3 - Application for Use Permit and related papers 
4a - Photograph of Reception Area 
4b - Photograph of Master of BusiI1ess Administration issued to 

Elizabeth A. Smith from Loyola College. 
4c Photograph ofwaiting area 
4d Photograph of Humpty Dumpty Area 
4e - Photograph of Kitchen Area 
4f - Photograph of cribs 
4g Photograph of room 
4h - Photograph of bathroom 
5 . Inspection and Licensing Certificate from Fire Department 
6a - Photograph of Residence Entrance 
6b - Photograph of front of house. 
6c - Photograph of Residence Entrance to Day care. 
6d Photograph of separate entrances 
6e Photograph of pool 
6f - Photograph from door of day care of Gun Road 



Zoning Case No.: 
In the Matter of: 
Circuit Court Civil Action No. 03-C-U-003309 

6g - Photograph ofPatiolPlay area 
6h - Photograph ofPatiolPlay area with illustration of closest 

neighbor. 
6i - Photograph zoom in of closest neighbor. 
6j - Photograph of location of neighbors 
6k - Photograph of entrance 
61 - Photograph of entrance 
6m Photograph of entrance to driveway 
6n Photograph of car entering day care 
60 Photograph of car entering day care 
6p - photograph of one way sign 
7 - Fax dated 1/26/09 from Beth Smith to Wilma Selkow, Office 

of Child Care. 
8 - DEPRM Complaint Investigation Form (FOR 

IDENTIFICATION PURPOSES ONLy) 
9 Curriculum Vitae of James V. Hermann, RLA 
10a Site Plan (FOR IDENTIFICATION PURPOSES ONLy) 
10b - Context Plan (FOR IDENTIFICATION PURPOSES 

ONLy) 
11 Zoning Commissioner's Order dated 3124110 
12 Zoning Advisory Committee (ZAC) Comments 
13 - Revised Site Plan dated 112011 0 
14 a-g Aerial photographs of site and surrounding area 
15 a-g - Photographs of entrance, parking pad and Gun Road 
16 - Series of Photographs of Keech Road 
17 a-g - Series of Photographs of 511 Gun Road 
18 a-h Series of Photographs of residences on GUn Road 
19 - Water and Sewer Supply Map 
20 ~-c County Maps of 2009 Services 
21 a-f - Photographs of Parking spaces 
22 - Curriculum Vitae of Wes Guckert, PTP 
23 Pick up and Drop-off Data ( 4 pages) for November 18, 19, 23 

and 24,2009 
24a Photograph looking south from driveway (looking left) 
24b - Photograph looking south from driveway (looking left) 
24c - Photograph looking north from driveway (looking right) 
25 Site dimensions for Gun Road dated 111512009 
26 Traffic County data sheet as prepared by The Traffic Group, 

Inc. (4 pages) 
27 a - Photograph of Rolling Road 
27b - Photograph of sign for UMBC Training Center 
27c - Photograph of sign for UMBC Training Center 
27d - Photograph of signs at corner of Rolling and Gun Roads 
27e Photograph of sign for Mt. Providence Child Development 

Center 



Zoning Case No.: ~?-SPHX 5 
In the Matter of: ~ H099 & Elizabeth Smith 
Circuit Court Civil Action No. 03-C-ll-003309 

27f- Flyer from the Oblate Sisters of Providence 
27g - Photograph of the Beezold property 
28 a-b - Photographs of play set on property owned by Paul 

Donoghue 
29 - Photograph of Basketball hoop on property owned by Paul 

Donoghue 
30 Photograph of Swing set in front of property owned by Paul 

Donoghue. 
31 Photograph of tractor trailer bodies on Keech Road property 
32a Photograph offence at entrance to 505 Gun Road 
32b Photograph of stone wall at entrance to 505 Gun Road 
32c Photograph of fence and stone wall at entrance to 505 Gun 

Road 
32d Photograph of stone wall at entrance to 505 Gun Road 
32e Photograph of stone wall at entrance to 505 Gun Road 
32f - Photograph of stone wall at entrance to 505 Gun Road 
3 3a - Photograph of Relay Historic District Sign 
33b - Photograph of Relay Historical Trust Sign 
33c Photograph of Relay Sign 

I 33d Photograph of Relay Sign 

I 
I' 33e Photograph of Relay Children's Center Inc. Sign 

33f- Photograph of Relay Children's Center Inc. Sign 
33g - Photograph of Relay Children's Center Inc. 
'33h Photograph of Relay Children's Center Inc. 
33i Photograph of Relay Children's Center Inc. Playground 
33j - Photograph of Relay Children's Center Inc. Playground 
34a - Email to People's Counsel from Stephen Weber dated 

1/23/09 regarding traffic issues I 
34b - Email to Dennis Wertz from Stephen Weber dated 4/13109

I regarding traffic issues 

35 - Fire Inspection Report and Certificate 

36 - Photographs of Emergency Improvements (16 photos) 

37 - Internet information on Mount Providence Child 


Development Center 
38 - Photographs of Mount Providence Child Development Center 

property (26 photos) 

Protestants' Exhibit No. 
1 - Statement in opposition from Laura Rudy dated 7/12/09 
2 - Statement in opposition from James Rudy dated 7/12/09 
3 - Protestant's and People's Counsel Sign in Sheet dated! 111 0109 
4 - Protestant's Sign in Sheet dated 1211 0109 



5 - Email from Stephen Weber to Dennis Wertz dated 2/19110 
regarding sight lines 

6 - Plat to accompany petitio~ from Zoning Commissioner's File 
below (FOR IDENTIFICATION PURPOSES ONL Y) 

7 People's Counsel Sign in sheet dated 4/20/10 
8 - Letter to Bruce Doak from J. Robert Powell, DEPRM dated 

3/8/05 
9 - Interoffice correspondence to Timothy Kotroco from D~ve 

Lykens, DEPRM dated 1121/09 
10 Photograph from Gun Road of play area 
11 Photograph from Gun Road of play area 
12 a-b - Photographs from Keech Road of old play area 
13 - Baltimore County Building Code Sections 308 
14 - Baltimore County Building Code Sections 305 
15 - Baltimore County Building Code Sections 105,305.2,308, 

903 of the International Building Code 
16 Baltimore County Regulation for Residential Trash and 

Recycling Collection dated 7/2009 
17 - Aerial Photo for Video (FOR IDENTIFICATION 

PURPOSES ONLY) 
18 - Video Discs (3) MISSING FROM FILE 
19 - Hard copy ofPower Point, presentation prepared by William 

H. Moore and Joe Bennett 
20 - Hard copy ofPower Point presentation prepared by William 

H. Moore of Gun Road Historic Homes 
21 - Maryland Historic Property Designations Map 
22 - People's Counsel Sign in sheet dated 4/2111 0 
23 - CD with 5 videos 

a. Baltimore County Trash collection 
b. Public School bus 
c. Oncoming school bus from 505 Gun Road driveway 
d. View of front of 505 Gun Road 
e. Exiting 512 Gun Road/Car traveling 30 mph 

24 Baltimore County Zoning Map ofproperty 
25 - List of Gun Road Residents and Length of Ownership 
26 - Maryland State Department of Assessments and Taxation 

Trade Name Application dated 2/26/08 
27 - Excerpt of testimony ofHogg (FOR IDENTIFICATION 

PURPOSES ONL Y) 
28 - Four photographs of Gun Road , 
29 Video of Entrance to 505 Gun Road 
30 - Context Plan (FOR IDENTIFICATION PURPOSES ONLY) 
31 - Three photographs of Gun Road presented by Mr. Bennett 
32 People's Counsel Sign in Sheet dated 4/27110 (FOR 

IDENTIFICATION PURPOSES ONLY) 
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I Zoning Case No.: ~3-SPHX 7 
I In the Matter of: _'099 & Elizabeth Smith 'I Circuit Court Civil Action No. 03-C-ll-003309 

September 9,2010 


September 9,2010 


September 9,2010 

November 3, 2010 

March 4,2011 

Apri14 

April 8 

April 12 

April 15 

33 People's Counsel Sign in Sheet dated 6/30/10 (FOR 
IDENTIFICATION PURPOSES ONLy) 

34 - Curriculum Vitae of Mary Jane MacGill 
35 Rule 8 Resolution for Paul Donoghue 

'36 Survey Summary of Gun and Keech Road Residents for and 
against. 

37 Signed Opposition Letters (59 pages) 
38 - Opposition Letters (17 pages) 
39 - Article in "History Trails" Publication (8 pages) 
40 List of Residents who did not see a Class A Sign (43 pages) 
41 People's Counsel Sign in sheet dated 7/15/10 (FOR 

IDENTIFICATION PURPOSES ONLy) 

Memorandum ofPeople's Counsel for Baltimore County filed by Peter M. 
Zimmerman, Esquire and Carole S. Demilio, Esquire. 

Petitioner's Post Hearing Memorandum filed by Lawrence E. Schmidt, 
Esquire on behalf ofLynn Hogg and Elizabeth Smith, Legal 
OwnerslPetitioners. 

, 
/ 

Protestant's Memorandum and Appendix in Lieu ofFinal Argument filed 
by J. Carroll Holzer, Esquire on behalf of Protestants. 

Board convened for Public deliberation. 

Final-Opinion and Order issued by the Board in which the Petition for 
Special Exception was DENIED and the Petition for Special Hearing was 
DISMISSED AS MOOT. 

Petition for Judicial Review filed by Lawrence E Schmidt, Esquire, on 
behalf ofLynn Hogg and Elizabeth Smith, Petitioners. 

Copy ofPetition for Judicial Review filed by Lawrence E Schmidt, 
Esquire, received from the Circuit Court for Baltimore County by the 
Board ofAppeals. 

Certificate of Compliance sent to all parties and interested persons. 

Intention to Participate filed by Gun Road Historical & Preservation 
Association, Paul Donoghue, President; and individuals, Paul Donoghue; 
William Moore; Naomi Baldwin; Lucy McKean; Frank Lindberg; and 
Joseph Bennett, filed by 1. Carroll Holzer, Esquire. 



I .. 
Zoning Case No.: .3-SPHX 81 
In the Matter of: GIOgg &. Elizabeth Smith 
Circuit Court Civil Action No. 03-C-ll-003309 

I 

April 18 	 Response to Petition for Judicial Review filed by Office of People's 
CounseL 

June 7, 2011 	 Transcript of testimony filed for the following hearing dates before the 
Board ofAppeals for Baltimore County: November 10, 2009, December 
10,2009, and June 30, 2010. 

June 7,2011 	 Record of Proceedings filed in the Circuit Court for Baltimore County 
without the transcripts of testimony for the following hearing dates before 
the Board ofAppeals for Baltimore County: February 24,2010, March 3, 
2010, April 20, 2010, April 21, 2010, April 27, 2010, and July 15,2010. 

Record of Proceedings pursuant to which said Order was entyred and upon which said 

Board acted are hereby forwarded to the Court, together with exhibits entered into evidence 

before the Board. 

County Board ofAppeals 
The Jefferson Building, Suite 203 
105 W. Chesapeake Ave. 
Towson, Maryland 21204 
410-887-3180 

c: Lynn Hogg and Elizabeth Smith 	 Lawrence E. Schmidt, Esquire 
Larry Link 1. Carroll Holzer, Esquire 
Paul Donoghue William Moore 
Paul & Lucy McKean Frank Lindberg 
Janet Bruns William Watson 
Jackie Hedeman John Joseph Bennett 
Frank Earp Naomi Baldwin 
Charles & Mary Jane Macgill Jeremy Walsh 
Gloria Carrion Donald Laury 
The Gun Road Historical and Protective AssociationlPaul Donoghue, President 
Donna Murphy Michelle Reed 
Office of People's Counsel Lawrence M. Stahl, Managing Administrative Judge 
Arnold Jablon, DirectorlPAI Andrea Van Arsdale, DirectorlPlanning 
Nancy West, Assistant County Attorney Michael Field, County Attorney, Office ofLaw 
Councilman John Olszewski 

Sunny Canni gton, Legal Secret 



.ro of l'ppcuIs of ~uIfimort ([0. 
JEFFERSON BUILDING 


SECOND FLOOR, SUITE 203 

105 WEST CHESAPEAKE AVENUE 


TOWSON, MARYLAND, 21204 

410-887-3180 


FAX: 410-887-3182 

( 

June 7, 2011 

Clerk of the Court 
Circuit Court for Baltimore County 
401 Bosley Avenue 
Towson, MD 21204 

VIA HAND DELIVERY 

RE: 	 Petition for Judicial Review 

Circuit Court Case No.: 03-C-II-003309 

In the Matter of: Lynn Hogg and Elizabeth Smith 

Board of Appeals Case No.: 09-153-SPHX 


Dear Sir or Madam: 

Enclosed for filing please find the Record of Proceedings in the above referenced case as 
well as the Board of Appeals record and exhibits. 

Please be advised that the Record is being filed without the transcripts from the February 
24, 2010, March 3, 2010, April 20, 2010, April 21, 2010, April 27, 2010, and July 15, 2010 
hearings before the Board. 

Thank you for your attention to this matter. Should you have any questions, please do 
not hesitate to contact this office. 

~~~ 
Sunny Cannington e 
Legal Secretary 

cc with enclosure: 
Lawrence E. Schmidt, Esquire 
J. Carroll Holzer, Esquire 

Office ofPeopJe's Counsel 

Michael Field, County Attorney 

Nancy C. West, Assistant County Attorney 
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PETITION OF LYNN HOGG & ELIZABETH SMITH * INTHE 
FOR JUDICIAL REVIEW OF THE DECISION 
OF THE COUNTY BOARD OF APPEALS * 
OF BALTIMORE COUNTY 

* CIRCUIT COURT 

IN THE CASE OF LYNN HOGG & ELIZABETH SMITH * 
LEGAL OWNERS FOR A PETITION FOR SPECIAL 
HEARING ON PROPERTY LOCATED AT 505 GUN RD * FOR 

15th Election District, 7th Councilmanic District * BALTIMORE COUNTY 

CBA Case No. 09-153-SPHX * Case No. 03-C-11-3309 
Before the County Board of Appeals 

* * * * * * * * * * * * * * 

RESPONSE TO PETITION FOR JUDICIAL REVIEW 

PEOPLE'S COUNSEL FOR BALTIMORE COUNTY, in accordance with Maryland 

Rule 7-204, submits this response to the Petition for Judicial Review filed by LYNN HOGG & 

ELIZABETH SMITH, and states that the office intends to participate in this action for Judicial 

Review. The undersigned participated in the proceeding before the County Board of Appeals. 

,.......-, 


1?~ tt..-x. ~I1tO/! t~ 
PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 

CAROLE S. DE ILIO 
Deputy People's Counsel 
The Jefferson Building 
105 W. Chesapeake Avenue, Room 204 
Towson, MD 21204 
(410) 887-2188 

BALTIMORE COUNTY 

BOARP OF APP~LS 




CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 18th day of April, 2011, a copy of the foregoing 

Response to Petition for Judicial Review was mailed to Lawrence E. Schmidt, Esquire, Smith, 

Gildea & Schmidt LLC, 600 Washington Avenue, Suite 200, Towson, MD 21204, attorney for 

Petitioner; J. Carroll Holzer, Esquire, Holzer & Lee, 508 Fairmount Avenue, Towson, MD 

21286, attorney for Respondents; and Theresa Shelton, Administrator, County Board of Appeals, 

105 W. Chesapeake Avenue, Suite 203, Towson, Maryland 21204 . 

.~ kY2~t?tf/!~ 
PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 

2 




PETITION OF: LYNN HOGG & IN THE* 
ELIZABETH SMITH 
505 Gun Road CIRCUITCOURT* 
FOR JUDICIAL REVIEW OF THE DECISION OF THE *. FOR 
COUNTY BOARD OF APPEALS OF 
BALTIMORE COUNTY * BALTIMORE COUNTY 
Jefferson Building 
105 West Chesapeake Avenue, Room 203 * Case No.: 03-C-II-3309 
Towson, Maryland 21204 

* 
IN THE MATIER OF: LYNN HOGG & 
ELIZABETH SMITH * 
Petitioner/Legal Owners 
CBA Case No.: 09-153-SPHX * 
15th Election District * 
7th Councilmanic District 

* * * * * * * * * * * *. * 

INTENTION TO PARTICIPATE 

GUN ROAD HISTORICAL & PRESERVATION ASSOCIATION, Paul 

Donoghue, President, 508 Gun Road; and individuals, Paul Donoghue; William 

Moore, 510 Gun Road; Naomi Baldwin, 324 Gun Road; Lucy McKean, 403 Gun 

Road; Frank Lindberg, 511 Gun Road; and Joseph Bennett, 516 Gun Road, all of 

Baltimore, MD 21227, by and through their attorney, 1. Carroll Holzer, Esquire herewith 

file their intention to participate in the above captioned Petition for Judicial Review filed 

by Lynn Hogg and Elizabeth Smith on April 4, 2011. Respondents Gun Road Historical 

& Preservation Association, et al. fully participated in the hearings below. 

ZOIlAPR 15 PM 2:l~7 ~1iC DWI£[ID
APR i 9 20~~ . 

SALr'MOHE COUNTY 
BOARD OF APPEALS 



Respectfully submitted, 

508 Fairmount Avenue 
Towson, Maryland 21286 
410-825-6961 
Attorney for Respondents 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 15th day of April, 2011, a copy of the 

foregoing Intention to Participate was mailed first class, postage pre-paid to the 

following: Lawrence E. Schmidt, Esquire, Smith, Gildea and Schmidt, LLC, 

600 Washington Avenue, Suite 200, Baltimore, MD 21204; Peoples' Counsel for 

Baltimore County, 105 West Chesapeake Ave., Room 204, Towson, MD 21204; and 

Theresa Shelton, County Board of Appeals, 105 West Chesapeake Ave., Suite 203, 

Towson, MD 21204 

C:\My Docs\Intentions\Cuddles Learning Center - Intention to Participate - 4/1 5/1 I 

2 
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IN THE CIRCUIT COURT * 
FOR BALTIMORE COUNTY 

* 
. PETITION OF: 
LYNN HOGG AND ELIZABETH SMITH * 

* 
FOR JUDICIAL REVIEW OF THE OPINION OF 
THE COUNTY BOARD OF APPEALS * 
OF BALTIMORE COUNTY 
JEFFERSON BUILDING - ROOM 203 * 
105 W. CHESAPEAKE AVENUE 
TOWSON, MARYLAND 21204 * 

IN THE MATTER OF : * 
LYNN HOGG AND ELIZABETH S:NIITH 

LEGAL OWNERIPETITIONERS- * 
FOR SPECIAL HEARING ON PROPERTY 
LOCATED ON THE NE COR GUNN RD AND * 
KEECH RD (505 GUNN ROAD) 

* 
13TH ELECTION DISTRICT 
1ST COUNCILMANIC DISTRICT * 
BOARD OF APPEALS CASE NO.: 09-153-SPHX* 

* * * * * * * * 

CIVIL ACTION 
NO: 03-C-II-003309 

* * * * 

CERTIFICATE OF COlVIPLIANCE 

Madam Clerk: 

Pursuant to the Provisions of Rule 7-202(d) of the Maryland Rules, the County Board of 

Appeals of Baltimore County has given notice by mail of the filing of the Petition for Judicial 

Review to the representative of every party to the proceeding before it; namely: 

Lawrence E. Schmidt, Esquire 
. Gildea & Schmidt, LLC 

600 Washington Ave, Ste 200 
Towson, MD 21204 
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I 
In the Matter of: LvrAgg and Elizabeth Smith 
Circuit Court Case' N~3-C-II-003309 
Board ofAppeals Case No.: 09-153-SPHX 

Larry Link 
P.O. Box 727 

Brooklandville, MD 21022 


J. Carroll Holzer, Esquire 

508 Fairmount Avenue 

Towson, MD 21286 


Paul Donoghue 

508 Gun Road 

Baltimore, MD 21227 


William Moore 

510 Gun Road 

Baltimore, MD 21227 


Paul & Lucy McKean 

403 Gun Road 

Baltimore, MD 21227 


Frank Lindberg 

511 Gun Road 

Baltimore, MD 21227 


Janet Bruns 

301 Gun Road 

Baltimore, MD 21227 


William Watson 

422 Gun Road 

Baltimore, MD 21227 


Jackie Hedeman 

408 Gun Road 

Baltimore, MD 21227 


John Joseph Bennett 

516 Gun Road 

Baltimore, MD 21227 


Frank Earp 

424 Gun Road 

Baltimore, MD 21227 


Naomi Baldwin 
324 Gun Road 
Baltimore, MD 21227 

Charles & Mary Jane Macgill 
319 Gun Road 
Baltimore, MD 21227 

Jeremy Walsh 
5300 Keech Road 
Baltimore, MD 21227 

Gloria Carrion 
428 Gun Road 
Baltimore, MD 21227 

Donald Laury 
5012 Leeds Avenue 
Baltimore, MD 21227 

The Gun Road Historical and 
Protective Association 

Paul Donoghue, President 
508 Gun Road 
Baltimore, MD 21227 

Donna Murphy 
406 Gun Road 
Baltimore, MD 21227 

Michelle Reed 
307 Gun Road 
Baltimore, MD 21227 

Office of People's Counsel 
The Jefferson Building, Suite 204 
105 W. Chesapeake Avenue 
Towson, MD 21204 

Lawrence M. Stahl, Managing Judge 
Office of Administrative Hearings 
The Jefferson Building, Suite 103 
105 W. Chesapeake Avenue 
Towson, MD 21204 



In the Matter of LvnAgg and Elizabeth Smith 3 
Circuit Court Case-N~3-C-II-003309 
Board of Appeals Case No.: 09-153-SPHX 

Jeff Mayhew, Acting Director 
Office of Planning Nancy C. West, Assistant County Attorney 
The Jefferson Building, Suite 101 Office ofLaw 
105 W. Chesapeake Avenue 400 Washington A venue 
Towson, MD 21204 , Towson, MD 21204 

Arnold Jablon, Director Michael Field, County Attorney 
Office ofPermits, Approvals and Office of Law 
Inspections 400 Washington Avenue 
County Office Building Towson, MD 21204 
111 W. Chesapeake Avenue, Suite 105 
Towson, MD 21204 

A copy of said Notice is attached hereto and prayed that it may be made a part hereof. 

I H:EREBY CERTIFY that on this \ J,% day of A~ ,2011, a copy of 
the foregoi.ng Certificate of Compliance has bee~ mailed to the inaividuals listed above. 

~Gwrun~Sunny Canm gton, Legal Secretary 
County Board of Appeals 
The Jefferson Building, Suite 203 
105 W. Chesapeake A venue . 
Towson, Maryland 21204 
410-887-3180 

http:foregoi.ng
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410-887-3180 

FAX: 410-887-3182 


April 12, 2011 

Lawrence E. Schmidt, Esq J. Carroll Holzer, Esquire Office of People's Counsel 
Gildea & Schmidt, LLC 508 Fainnount Avenue The Jefferson Building 
600 Washington Avenue Towson,MD 21286 Suite 204 
Suite 200 105 W. Chesapeake Avenue 
Towson, MD 21204 Towson, MD 21204 

RE: Petition for Judicial Review 
Circuit Court Case No.: 03-C-11-003309 
In the Matter of: Lynn Hogg and Elizabeth Smith 
Board of Appeals Case No.: 09-153-SPHX 

Dear Counsel: 

Notice is hereby given, in accordance with the\ Maryland Rules that a Petition for Judicial 
Review was filed on April 4, 2011 by Lawrence E. Schmidt, Esquire on behalf ofLynn Hogg 
and Elizabeth Smith in the Circuit Court for Baltimore County from the decision of the County 
Board of Appeals rendered in the above matter. Any party wishing to oppose the petition must 
file a response with the Circuit Court, for Baltimore County within 30 days after the date of this 
letter, pursuant to the Maryland Rules. 

In accordance with the Maryland Rules, the Board of Appeals is required to submit the 
record of proceedings of the Petition for Judicial Review within 60 days. Lawrence E. Schmidt, 
Esquire on behalf ofLynn Hogg and Elizabeth Smith, having taken the appeal, are responsible 
for the cost of the transcript of the record and the transcript must be paid for in time to transmit 
the same to the Circuit Court within the 60 day timeframe as stated in the Maryland Rules. 

As you are aware, the hearings in this matter spanned nine (9) days, November 10, 2009, 
December 10, 2009, February 24,2010, March 3,2010, April 20,2010, April 21, 2010, April 27, 
2010, June 30, 2010, and July 15,2010. The transcripts have been previously provided for the 
November 10, 2009, December 10, 2009, and June 30

1

, 2010 hearing dates. 

Courtsmart was the official record of the hearings before the Board. The disk(s) will be 
copied by this office and provided to you for transcription. The transcriptionist must meet the 
requirements set forth in Maryland Rule 16-406d(B) which states: "a stenographer, court 
reporter, or transcription service designated by the court for the purpose ofpreparing an official 



In the Matter of: Lynn Hogg aalizabeth Smith 2 
Circuit Court Case No: 03-C- 11 -003309 
Board of Appeals Case No: 09-153-SPHX 

transcript/rom the recording. H The Board of Appeals can assist in obtaining a qualified 
transcriptionist upon request. 

Please be advised that the ORIGINAL transcripts must be provided to the Board of 
Appeals no later than May 31, 2011 so that they may be transmitted to the Circuit Court 
with the record of proceedings, pursuant to the Maryland Rules. 

A copy of the Certificate of Compliance has been enclosed for your convenience. 

Very truly yours, 

~~ 
Sunny Cannington 
Legal Secretary 

Enclosure 
Multiple Original 

cc: 	 Lynn Hogg Elizabeth Smith 
Larry Link Paul Donoghue 
William Moore Paul & Lucy McKean 
Frank Lindberg Janet Bruns 
William Watson Jackie Hedeman 
John Joseph Bennett Frank Earp 
Naomi Baldwin Charles & Mary Jane MacgiIJ 
Jeremy Walsh Gloria Carrion 
Donald Laury Donna Murphy 
Michelle Reed 
Paul Donoghue, President! The Gun Road Historical and Protective Association 
Lawrence M. Stahl, Managing Administrative Judge Arnold Jablon, DirectorlPAI 
Director/Office of Planning Nancy West, Assistant County Attorney 
Michael Field, County Attorney, Office ofLaw Councilman John Olszewski 
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PETITION OF: LYNN HOGG AND ELIZABETH SMITH * INTHE 
SALTlMOAE COUNTY 

FOR JUDICIAL REVIEW OF THE DECISION OF THE * CIRCUIT COUfHlARD OF APPEALS 
COUNTY BOARD OF APPEALS OF 
BALTIMORE COUNTY * FOR 
Jefferson Building 
105 W. Chesapeake Avenue, Room203 * BALTIMORE COUNTY 
Towson, MD 21204 

* 
IN THE CASE-OF: LYNN HOGG . 

AND ELIZABETH SMITH • Case No. C-I (-3?()? 

Petitioner/Legal Owners 
505 Gun Road * 
Arbutus, MD 21227 

* 
Case No. CBA-09-153-SPHX 

* * * * * * * * * * * * * * * * * * * * * * 


PETITION FOR JUDICIAL REVIEW 

The Appellant, Lynn Hogg and Elizabeth Smith, by and through their attorneys, 

Lawrence E. Schmidt and Smith, Gildea & Schmidt, LLC, herein file their Petition for Judicial 

Review pursuant to Rule 7-203(b) from the Opinion and Order of the County Board of Appeals 

of Baltimore County in the above referenced matter dated March 4, 2011, attached hereto. The 

Appellant was a party to the agency proceeding and has standing to pursue Judicial Review. 

Respectfully submitted, 

LAWRENCE E. SCHMIDT 
Smith, Gildea & Schmidt, LLC 
600 Washington Avenue, Suite 200 
Towson, MD 21204 
410-821-0070 
Attorney for Appellant 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 4th day of April, 2011, a copy qf th~ foregoing 
Petition for Judicial Review was mailed, first-class mail, postage pre-paid to: 

J. Carroll Holzer, Esquire 
Holzer & Lee 
508 Fairmount Avenue 
Towson, MD 21204 

Theresa R.Shelton 
County Board of Appeals ofBaltimore County 
The Jefferson Building 
105 W. Chesapeake Avenue, Suite 203 
Towson, MD 21204 
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IN THE MATTER OF BEFORE THE * 
LYNN HOGG AND ELIZABETH SMITH 

- Legal OwnerslPetitioners * BOARD OF APPEALS 

NE Corner of Gun Road and Keech Road 

(505 Gun Road) * OF 

15th Election District 

7th Councilmanic District * BALTIMORE COUNTY 


RE: Petition for Variance and Petition for * 
Special Hearing 

* Case No.: 09-153-SPHX 

* * * * * * * * * * * 
OPINION 

This matter comes before the Board of Appeals for Baltimore County on an appeal file 

by Appellants, Lynn Hogg and Elizabeth Smith, doing business as "Cuddles Early Learnin I 
, Center" of two decisions of the Zoning Commissioner for Baltimore Coimty denying Appellants 

request for Special Hearing and Special Exception to operate a Class B Daycare Center fro 

13th 1sttheir residence at 505 Gun Road in the Election District, Councilmanic District 0 

Baltimore County. Public de novo hearings were held by the Board on November 10, 2009 

December 10,2009, February 24, 2010, March 3, 2010, April 20, 2010, April 21, 2010, Apri127 

2010, June 30, 2010 and July 15,2010. Appellants were represented by Lawrence E. Schmidt 

Esquire. Protestants were represented by J. Carroll Holzer, Esquire. People's Counsel fo . , 

Baltimore County was represented by· Carole S. Demilio, Esquire. Post hearing Memorand ' 

were presented by Messer's Schmidt and Holzer and Ms. Demilio in lieu of closing argument. 

public deliberation was held by the Board on November 3, 2010. 

History 

The Appellants have operated "Cuddles Early Learning Center" from their residence at 

505 Gun Road as a Class A Daycare Center since June, 2008. The residence is zoned RC. 5 

which permits a Class A Daycare Center as a right. They wish to increase enrollment to 24 

which requires a Class B license by Special Exception in an RC. 5 zone. The Special Hearing 



MICHAEL PAUL SMITH 11'~ll~nfE LAUREN M. DODRILL 
DAVID K. GILDEA ~15J1I \!II lID. MICHAEL J. LIPPENHOLZ 
LAWRENCE E. SCHMIDT. 	 ,re V .CHARLES B. MAREK, III 
D. DUSKY HOLMAN 	 ~ ELYANA TARLOW 

APR -.~ 20n . JASON T. VETTORI 

BALTIMORE COUNTY 
REBECCA G. WYATT 

of counsel: 

April 4, 2~9/'RD OF APPEALS MICHAEL G. DEHAVEN 

Ms. Julie Ensor ~lfp's:,;~n~JID

Clerk of the Circuit Court 
Circuit Court for Baltimore County 1--,. -, : .. ~. .:1 . 
401 Bosley A venue, 2nd Floor 

BALTllvillr. i.; ~.._.I'_.i\i I (.Towson MD, 21204 
BOARD OF APPEALS 

Re: 	 Petition for Judicial Review filed by Lynn Hogg and Elizabeth Smith 

Dear Madame Clerk: 

Please find enclosed Appellants' Petitions for Judicial Review for filing in the above 
referenced matter. Also enclosed is our check for $145.00 for the filing fee. 

Thank you for your cooperation with this matter. Should you have any questions or 
comments, please contact me. 

Very truly yours, 

Lawrence E. Schmidt 

LES: jkl 
Enclosure 
CC: 	 J. Carroll Holzer, Esquire, Holzer and Lee 

Theresa R. Shelton, County Board of Appeals of Baltimore County 
Lynn Hogg and Elizabeth Smith, Cuddles Daycare 

600 WASHINGTON AVENUE· SUITE 200· TOWSON, MARYLAND 21204 
TELEPHONE (410) 821-0070· FACSIMILE (410) 821-0071· www.sgs4aw.com 

http:www.sgs4aw.com


IN THE MA ITER OF BEFORE THE . * 
LYNN HOGG AND ELIZABETH SMITH 


- Legal OwnerslPetitioners * 
 BOARD OF APPEALS 

NE Corner of Gun Road and Keech Road 

(505 Gun Road) 
 OF* 
15th Election District 

i h Councilmanic District 
 * BALTIMORE COUNTY 


RE: Petition for Variance and Petition for 
 * 
Special Hearing 

* Case No.: 09-153-SPHX 

* * * * * * * * * * * 
OPINION 

This matter comes before the Board of Appeals for Baltimore County on an appeal file 

by Appellants, Lynn Hogg and Elizabeth Smith, doing business as "Cuddles Early Learnin I 
Center" of two decisions of the Zoning Commissioner for Baltimore County denying Appellants 

request for Special Hearing and Special Exception to operate a Class B Daycare Center fro 

their residence at 505 Gun Road in the 13th Election District, 15t Councilmanic District 0 

Baltimore County. Public de novo hearings were held by the Board on November 10, 2009 

December 10, 2009, February 24, 2010, March 3, 2010, April 20, 2010, April 21, 2010, April 27 

2010, June 30, 2010 and July 15, 2010. Appellants were represented by Lawrence E. Schmidt 

Esquire. Protestants were represented by J. Carroll Holzer, Esquire. People's Counsel fo 

Baltimore County was represented by Carole S. Demilio, Esquire. Post hearing Memorand 

were presented by Messer's Schmidt and Holzer and Ms. Demilio in lieu of closing argument. A 

public deliberation was held by the Board on November 3,2010. 

History 

The Appellants have operated "Cuddles Early Learning Center" from their residence at 

505 Gun Road as a Class A Daycare Center since June, 2008. The residence is zoned R.C. 5 

which permits a Class A Daycare Center as a right. They wish to increase enrollment to 24 

which requires a ClassB license by Special Exception in an R.C. 5 zone. The Special Hearing 
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LYNN HOGG AND"ZABETH SMITH - Legal ownerSlPetitionerS!153.SPHX 

request is for approval of a modified parking plan on the property if the Special Exception i 

approved. Appellants purchased the residence in February, 2008 and have lived therl· 

permanently since. On February 26,2008 they applied for a C·lass A Childcare license and a usi 

pennit was is~ued on April 17, 2008. The property was zoned D.R. 1 at the time. Under th1 

zoning classification, Group Childcare Centers, Class A, are permitted as an accessory use in a 

single family detached dwelling. In September, 2008, the Baltimore County Council as part 0 

the 2008 Comprehensive Zoning Map Process (CZMP) rezoned the property to R.C. 5. 

subject property is located at the northeast comer of the intersection of Keech Road and Gu 

Road. Both are dead end streets. Keech Road dead ends at Gun Road, and Gun Road dead end 

at Patapsco State Park. Access to Keech Road is from Gun Road. Access to Gun Road is fro 

Rolling Road. Gun Road and Keech Road are both two lane, shoulderless roads. There are forty 

(40) houses on Gun Road and two (2) on Keech Road. 

Section 424.5 of the Baltimore County Zoning Regulations (BCZR) allows a Class B 

Group Childcare Center in an R.C. 5 zone by Special Exception only, subject to the conditions 

determining the granting of the Special Exception in § 502.1 BCZR, which states: 

§502.1. Conditions determining granting of special exception. 

Before any special exception may be granted, it must appear that 
the use for which the special exception is requested will not: 

A. 	 Be detrimental to the health, safety or general welfare of the 
locality involved; 

B. 	 Tend to create congestion in roads, streets or alleys therein; 

C. 	 Create a potential hazard from fire, panic or other danger; 

D. 	 Tend to overcrowd land and cause undue concentration of 
popUlation; 
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LYNN HOGG AND MZABETH SMITH - Legal OwnerslPetitioners I09-153.SPHX 

E. 	 Interfere with adequate provisions for schools, parks, water, 
sewerage, transportation or other public requirements, 
conveniences or improvements; 

F. 	 Interfere with adequate light and air; 

[Bill No. 45-1982) 

G. 	 Be inconsistent with the purposes of the property's zoning 
classification nor in any other way inconsistent with the spirit and 
intent of these Zoning Regulations; 

[Bill No. 45-1982) 

H. 	 Be inconsistent. with the impermeable surface and vegetative 
retention provisions of these Zoning Regulations; nor 

[Bill No. 45-1982) 

L 	 Be detrimental to the environmental and natural resources ofthe 
site and vicinity including forests, streams, wetlands, aquifers and 
floodplains in an RC.2, RCA, RC.5 or R.C.7 Zone. 

[Bill No. 74-2000] 

In granting a Special Exception, the Zoning Commissioner and the Board of Appeals, 

upon Appeal, shall be governed by the principals and conditions as outlined in Section 502.1 

BCZR 

The Special Hearing request was to make modifications to the property should the 

request for a Class B Child Care Center be approved. 

Testimony and Exhibits 

Protestants presented the testimony ofeleven (11) witnesses, nine (9) of whom reside on 

. Gun Road. The other two (2) witnesses were John Bryan, Deputy Fire Marshal and Chief Fire 

Protection Engineer for DEPRM and Dennis Wertz, Baltimore County Office ofPlanning. 

Appellants presented the testimony of eleven (11) witnesses also, two (2) of which live 

on Gun Road, Beth Smith and Lynn Hogg, the Petitioner. 

Mr. William H. Moore, a fifteen (15) year resident of 510 Gun Road testified for the 

rotestants over the course of three (3) days and presented a historical context of the 

3 
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LYNN HOGG AND .ZABETH SMITH - Legal OwnerslPetitioners !S3-SPHX 

neighborhood. Mr. Moore testified that he recorded videos (Exhibit 23 and Exhibit 29) ofcars, 

school buses, trash trucks, etc., traveling on Gun Road. In these Exhibits, you become aware of, 

that the road (from the start) has no shoulders and steep banks, on both sides. 

The term 'sunken road' was used by most individuals that testified. Gun Road consists of 

deep ditches, blind driveways and no shoulders. Trees and other vegetation grow almost directly 

up to the macadam roadway. Utility poles are also placed close to the road's edge. 

Also during the videos, the Board noticed how all vehicles drive over the double yellow 

line, almost in the center when traveling. 

The school bus that picks up children, makes a U-turn on a side road off Gun Road and 

backs up on the start of a curve. Making matters worse is the fact that there are no sidewalks or a 

designated area for children to be picked up for school. Due to the fact of no shoulders and 

rough terrain on the road's edge, the school children are forced to walk in the road. 

Vehicles entering Gun Road from driveways, seem to make wide turns, crossing the 

double yellow line to compensate for the narrow entrance from the driveways. The narrow 

. ent~ances from the driveways and the fact that the road has no should for road width adds to the 

dangers mentioned above in regard to school bus activity. 

Another hazard neighboring Gun Road is the animal population, i.e., deer and other 

wildlife that live and thrive in the area. 

Traffic problems on the road are increased and made worse, due to the lack of shoulders, 
~ . 

in winter weather when the region receives any substantial snow. This weather hazard reduces 

Gun Road to a one-lane road. 

The pictures presented to this Board, reflect that the road is impassable for two (2) 

vehicles. Emergency vehic;le use on Gun Road gives the Board great concern. 

4 
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Mr. Moore also testified that since the 1960s, the Gun Road Historical and Protective 

Association has fought off efforts to commercialize nearby properties. He testified that the 

videos he presented established the difficulty vehicles have navigating the narrow shoulderless 

Gun Road, especially larger vehicles. He feels granting the Class B license will make the 

primary use of 505 Gun Road a commercial enterprise. 

Mr. Joseph Bennett, a thirty-three (33) year resident of 516 Gun Road testified and 

presented video of traffic entering and exiting the daycare driveway on Gun Road. He said this 

video establishes that all traffic traveled well across the center line of Gun Road when making 

the right tum from 505 Gun Road. He also submitted still photographs showing the dangerous 

site lines. 

Other residents of Gun Road who testified expressed their concern about the increase in 

traffic if the Class B license was granted. Some testified they would have opposed the Class A 

license originally but were not aware of it at the time it was approved, claiming they did not see 

the zoning notice sign. 

Mr. John Bryant testified that any number of children above twelve (12) changes the 

building from an accessory use of a residential structure to a commercial building. He explained 

the legal requirements necessary under the Baltimore County Building Code should this change 

occur. He testified they are not in place at present. 

Ms. Mary Jane Macgill, a licensed real estate agent and broker whom the Board 

conditionally qualified as an expert witness and has been a resident of319 Gun Road for forty-

four (44) years testified that the changes to 505 "Gun Road that would be necessary as a result of 

its primary business use classification, would effect its "sale-abi~ity". The increased traffic as a 
" / 

result of the present Class A daycare facility is evident. It is a detriment to the overall character 
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LYNN HOGG ANDeZABETH SMITH - Legal ownerSlPetitionerst153-SPHX 

of the neighborhood. She testified that granting the Petitioners the Class B license would 

compound an already unfortunate and dangerous situation. She opposes the application for a 

Class B license. 

Mr. Dennis Wertz, an employee of the Baltimore County Office of Planning for twenty­

eight (28) years and a District I Planner for nine (9) years testified for the Protestants. Mr. 

Wertz conducted the initial staff review of the Class B application in December 2008 and wrote 

the staff reports recommending that the Class B application be denied. It said it would be 

incompatible and inappropriate with the neighborhood. It would operate as the principal use in 

the middle ofa low density residential area. 

Mr. Paul Donahue, who has lived at 508 Gun Road since 1997 and is President ofthe 

Gun Road Historical and Protective Association, testified for the Protestants. Mr.Donahue 

provided Rule 8 documentation that qualified him to speak on behalf of the Association. He 

testified that he and others conducted a survey of the forty-two (42) homes on Gun Road and 

Keech Road and thirty-eight (38) of the homes or ninety percent (90%) expressed opposition to 

the granting of the Class B license (Protestant's Exhibit No. 36). Mr. Donahue testified about the 

fifty-five (55) signed statements from residents opposing the Special Exception (Protestant's 

Exhibit No. 37). 

Mr. James V. Hermann testified for the Petitioner. Mr. Hermann is a Landscape Architect 

and was accepted as an expert witness. He testified he is familiar with the property and prepared 

the site plan (Petitioner'S Exhibits No. 10 and lOA). He testified the Site Plan complies with all 

the requirements of Baltimore County. Mr. Holzer objected claiming the Plan had not been 

reviewed by the County. 
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Mr. Michael Thomason, a builder and developer, who owns 34 acres, 200 yards from th1 

day care center and intends to build 26 homes, supports the Petitioners. He testified the Da)l 

Care Center enhances the area and creates opportunity for new residents. 

Mr. Steven Joseph testified for the Petitioner. His daughter attends the Day Care. H 

sees no traffic or parking problem. His daughter has been attending a year and a half. He goes 

to the Day Care 3 days a week. His wife also picks up and drops off their daughter. 

Ms. Elizabeth Smith, the Petitioner, testified she is the co-owner with her husband, Lynn 

Hogg, of the Day Care Center at 505 Gun Road which they also use as their residence. She has 

two (2) grandchildren who attend the Day Care facility. She testified she has no intention of 

increasing enrollment beyond twenty-four (24) children. She explained in detail the operation of 

the day care facility as to hours of operation, personnel, etc. She testified she was not aware of 

any accidents on Gun Road. 

Ms. Wendy Adams 0[,309 Gun Road, Thomas Jarvis of 426 Gun Road and Elizabeth 

Donohue of 508 Gun Road also testified for the Protestants. They cited several reasons for their 

opposition to the Petitioners, e.g. the area is not a place for an entrepreneur business, they were 

not aware of the application for the Class A License in 2008, numerous delivery trucks in the 

area, trash collection, a unique community, and no place for a commercial entrepreneur. 

,Over the course of the nine (9) days of testimony, Protestants introduced a total of 41 

Exhibits. Petitioner introduced a total of 33 Exhibits. 

Decision 

The Board commends Counsel for the Petitioners, Protestants, and People's Counsel for 

their extensive effort put forth over the nine (9) days of hearing, exhibits presented, and the 

closing memorandums submitted. The Board feels they were given everything needed to make a . 

determination. 
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It was evident from the testimony and attendance at the hearings that the GUn Road are 

is a long established community which its residents take very seriously when any change in th 

community is proposed. The daycare facility is evidently well run and maintained. The ground 

-
and setting are an asset to any community. This Board takes no issue with 'the way this facilit 

operates. It seems to be operated professionally and with a caring manor. The Board 

, concentrated their attention on the requirements of § 502.1 of the BCZR and how they relate to 

the Special Exception for the Class B License. The Board specifically discussed the traffic 

issues that would result if the Special Exception was granted and the changing of the primary use 

of the property from residential to commerc;ial. Doubling the number of children would double 

the traffic related to the pick-ups and drop-offs. Testimony presented indicated that Gun Road is 

a "sunken road" meaning that the road sits with high embankments on both sides. A video 

showed most people drive on Gun Road toward the center of the road. Increasing the number of 

vehicles on the road and adding commercial vehicles on the road as a result of the Special 

Exception would, in our opinion, be dangerous and create more congestion. 

Testimony and exhibits showed that there is a difficulty at present turning in and out of 

the driveway of the facility due to the sight lines. 

After reviewing the testimony and exhibits presented, it is the unanimous opinion of the 

Board that the Class B Child Care Facility at 505 Gun Road wO,uld tend to increase congestion 

on Gun Road, would be inconsistent with the purpose of the property in zoning classification and 

inconsistent with the spirit and intent of § 502.1 of the BCZR. Therefore the Petition for Special 

Exception is denied and the Petition for Special Hearing is dismissed as moot. 
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ORDER 


THEREFORE, IT IS THIS 44h ~_, 2011 by the 
day of-----..!(')---.!'---.!I~QJ)=--.L~c:A::!..· 

County Board of Appeals of Baltimore County 

ORDERED that the Petition for Special Exception to allow a Class B Group Child Care 

Center as a principal use on their property with a maximum of up to twenty-four (24) children be 

and the same is hereby DENIED; and it is further 

ORDERED that the Petition for Special Hearing from § 409.12.B of the Baltimore 

County Zoning Regulations requesting approval of a modified parking plan on the property be 

and the same is hereby DISMISSED AS MOOT. 

Any petition for judicial review from this decision must be made in accordance with Rule 7­

201 through Rule 7-210 of the Maryland Rules. 

BOARD OF APPEALS 
OF BALTIMORE COUNTY 

Edward W. Crizer, ~ . 

~h-L£ 

obert W. WItt 
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105 WEST CHESAPEAKE AVENUE 
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March 4, 2011 

Lawrence E. Schmidt, Esquire 1. Carroll Holzer; Esquire Peter M. Zimmennan, Esquire 
Gildea & Schmidt, LLC 508 Fainnount Avenue Carole S. Demilio, Esquire 
600 Washington Ave, Ste 200 Towson,MD 21286 Office ofPeople's Counsel 
Towson,MD 21204 The Jefferson Bldg, Ste 204 

105 W. Chesapeake Avenue 
Towson, MD 21204 

RE: In the Matter of Lynn Hogg & Elizabeth Smith Legal Owners/Petitioners 
Case No.: 09-153-SPHX 

Dear Counsel: 

Enclosed please find a copy ofthe final Opinion and Order issued this date by the Board ofAppeals 
ofBaltimore COUlIty in the above subject matter. 

Any petition for judicial review from this decision must be made in accordance with Rule 7-201 
through Rule 7-210 of the Maryland Rules, with a photocopy provided to this office concurrent with . 	 .. 

filing in Circuit Court. Please note that all Petitions for Judicial Review filed from this decision should 
be noted under the same civil action number. If no such petition is filed within 30 days from the date of 
the enclosed Order, the subject file will be closed. 

Very truly yours, 

T~~tmLl~ 
Theresa R. Shelton 
Administrator 

TRS/klc 
Enclosure 
Duplicate Original Cover Letter 

c: 	 Lynn Hogg and Elizabeth Smith Larry Link 
Paul Donoghue William Moore 
Paul & Lucy McKean Frank Lindberg 
Janet Bruns William Watson 
Jackie Hedeman John Joseph Bennett 
Frank Earp Naomi Baldwin 
Charles & Mary Jane Macgill Jeremy Walsh 
Gloria Carrion Donald Laury 
The Gun Road Historical and Protective Association/Paul Donoghue, President 
Donna Murphy Michelle Reed 
Lawrence M. Stahl, Managing Administrative Judge Arnold Jablon, DirectorlP AI 
Director/Office of Planning Nancy West, Assistant County Attorney 
Michael Field, County Attorney, Office of Law Councilman S. G. Samuel Moxley 



m~ 
~" RE: 	 PETITION FOR SPECIAL EXCEPTION * BEFORE THE BOARD~ ~ 

505 Gun Road; NE corner of Gun 00
Road & Keech Road 	 * OF APPEALS " :0>m13th Election & 1st Councilmanic Districts 
Legal Owner(s): Elizabeth Smith & Lynn Hogg* FOR ;'18 

Petitioner(s) ~~ 
* 	 BALTIMORE COUNTti) :<! 
* 	 09-153-X 

* 	 * * * * * * * * * * * 
MEMORANDUM OF PEOPLE'S COUNSEL 


FOR BALTIMORE COUNTY 


((Even within the same zoning geography, the intensity ofthe proposed 
conditional use could also be a factor. A large-scale operation of automobile 

storage, automobile repair,' and body and fonder work completely filling, and 
perhaps spilling over, the entire lot could well be deemed to constitute a degree of 
adverse influence not constituted by a much smaller automobile repair operation 
as an auxiliary ofa service station." Futoryan v. Mayor & City Council 150 Md. 
App. 157 (2003). (emphasis supplied). 

People's Counsel's Position 

People's Counsel adopts the Statement of Facts and Memorandum of 

Protestants. People's Counsel presumes this Board is familiar with the special 

exception requirements setout in BCZR 502.1 and discussed in the Maryland 

appellate cases. The highlights are repeated below on page 11 as a reminder of the 

'standards to be applied to the facts here. In addition to the special exception 

standards, other specific zoning regulations apply to the proposed use. BCZR 101 

defines Group Child Care Centers and contains separate definitions that 

distinguish Class A, Class B and Family facilities. BCZR 424 lists the zones 

where the child-care uses are permitted, whether by right, by special exception, or 

by right with conditions. BCZR 424 also establishes restrictions and standards that 

must be met over and above the special exception standards in BCZR 502.1. 

First, it may be helpful to see the child-care center use in the context of 

other uses permitted in Baltimore County. A comprehensive zoning scheme 

usually groups similar uses together in a specific zone, generally based on the 
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zone's purpose and intent. Lot size may also be a factor. For child-care facilities, 

there is the added condition of the number of children enrolled, meaning the 

intensity of the use is a distinguishing factor. The effect is akin to a density 

restriction in the residential zones. For example, in the R.C. 5 zone density is 

calculated at .5 per acre, meaning a 4 acre tract is necessary to subdivide for 2 

homes (.5 x 4 = 2.0 density units). If the property owner has just slightly less, say 

3.9 acres, only 1 density unit exists (.5 x 3.9 ~ 1.95 noting that density is always 

rounded down). 

The numerical cut-off for child-care center is also unambiguous and n~)ll­

discretionary. This means just one additional child above the maximum - Family 

Child Care Home: up to 8 children; Class A: up to 12 children; Class B: 13 or 

more children - bumps the use into a different category. The restrictions and 

standards among the types of child-care centers are clearly defined. Moreover, 

there is not a graduated application of the standard~ in proportion to the number of 

children within that classification. If 13 children enroll or 30' children enroll, the 

Class B requirements must be met. There are no "semi-Class B" or "mini Class 

B" facilities - if the enrollment increases to the next category by even one child, 

it's a different ballgame .. 

This is important to keep in mind in light of the Petitioners' consternation 

at the CBA' hearing that the neighbors would oppose relief for 'just 12 more 

children". This posture misses the point of the categories. If the enrollment at any 

Class,A Center increases to 13 children, the facility must be approved as a Class B 

Center. So the proposal here should not be presented as inconsequential - it is a 

100% increase over what is currently permitted. Doubling anything makes it 

significant and requires close scrutiny. See 'Futoryan v. Mayor & City Council. 

supra. 

·Second, a word must be sai<;l about the approval of the Class A Center here 

in 2008. All the neighbors sought to explain that they were unaware of the request 

for the Class A facility and did not see a sign posted on Gun Road, the only access 
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road in the neighborhood. This is relevant and probative to demonstrate why their 

opposition now is not inconsistent with their position on the Class A center. 

Everyone acknowledges the facility is there and operating. No one is seeking to 

close it down, undo the approval or reverse the Zoning Commissioner's decision. 

But the neighbors contend that any child-care facility is inappropriate at this site 

and should be denied. Period. Their position is that a Class B facility exacerbates 

the concerns they would have expressed for the Class A facility; and this involves 

more than the relative harm of going from 12 to 24 children. It means the adverse 

effects are going from no Group Child Care center to a Class B, a more intense 

child-care use, if you will. The neighbors should be able to' express their 

opposition in these relative terms and should not be prohibited from expressing 

their opposition to any Group Child Care Center. If the neighbors had known of 

and opposed the Class A Center at the Zoning Commissioner's hearing in 2008, 


. surely the CBA now would not prohibit them from saying I opposed it then and I 


oppose it now. Furthermore, it is not fair to allow Petitioners to minimize the 


change by arguing the proposal adds "only" 12 children, and, on the other hand, 


prohibit the neighbors from expressing their opposition to a facility which is 3 


times what is permitted as an accessory use by right in the zone. (Family Child 


Care for 8 x 3 = 24 for Class B). 

Application of Special Exception Standards 

Query: Does the proposed Class B Group Child Care Center pose more 


adverse effects here than at other locations in the R.C. 5 zone? 


The R.C. 5 zone is known as a "rural-residential" zone but it is also applied 

to farmland and the rural town centers in Jacksonville and Hereford. This makes it 

geographically diverse and applicable to different types of land use. As a result the 

actual development of R.C. 5 tracts may vary more than the way in which other 
I 

Resource Conservation zones such as R.C. 2, R.C. 4, R.C. 6, and R.C.7, are ,. 
developed. R.C. zones othe~ than R.C. 5 tend to develop more homogenously as 

primarily agricultural and residential. This is significant because the special 
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exception standards in BCZR 502.1 require the CBA to weigh the adverse effects 

at this site to diverse R.C. 5 locations. 

Residential density in the R.C. 5 zone is also an important factor that 

differentiates the Gun Road residences from other R.C. 5 residential areas. In 2005 

the density in !~e R.C. 5 zone was decreased from .667 dwellings per acre to .5 

dwellings per acre. About the. same time, the minimum lot size was increased from 

1 acre to 1 Y2 acres in 2004. Since the R.C. 5 zone was first applied in the 1970's, 

many homes were constructed under the higher density/smaller lot size 

regulations. In contrast, the homes on Gun Road were built well before the 

enactment of the R.C. 5 Zone in Baltimore County. Most are on an average lot size 

of at least 7~8 acres. This makes the appearance of Gun Road, including its road 

structure, an anomaly in the R.C. 5 Zone. 

The relatively newer developments III the rural residential areas must 

adhere to higher standards regarding road width, site distances and road 

configurations. This is directly related to the density under which the tracts can be 

developed, and the concomitant traffic emanating from the residences. Here, the 

Gun Road homes were constructed in an era where the automobiles, if any, that 

traveled to the relatively few homes were fewer and smaller. Today, this same 

road is barely able to handle the larger pick~up trucks, suvs, vans, delivery trucks, 

trash trucks, emergency vehicles and school buses. While a minimum number of 

these vehicles can be expected on any residential road today, increasing the 

intensity. of the uses on Gun Road only increases the number of these vehicles, 

exacerbating the flow of traffic and the safety of all vehicles traveling on Gun 

Road. In other words, Gun Road, with its current configuration and size, could not 

support a residential development un~er the current standards. This makes it more 

rural than other R.C. 5 zones and less forgiving of additional traffic generated by a 

Class B Group Child-Care Center. These conditions, accurately and thoroughly 

depicted by the neighbors' 'testimony, photographs and videos, are significant. 

They must be considered under BCZR 502.1 to determine if the 96 round trips 
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generated in the morning and late afternoon, plus the additional deliveries and 

'- other traffic generated by a Class B Group Child Care Center for 24 children and 

teachers and visitors would: 

"A. Be det~imental to the health, safety or general welfare of the locality 

involv~d;" or 

"B. Tend to create congestion in roads, streets or alleys therein;" or "C. 

Create a potential hazard from fire, panic or other danger;" (emphasis added) or 

"E. Interfere with adequate provisions for schools, parks, water, sewage, 

transportation or other public. requirements, conveniences or improvements; 

(emphasis added). 

It is reasonable to believe that the dangers created here from additional 

traffic generated from non-~~sidents is greater than it would be at other locations 

in the R.C. 5 zone. Other R.C. 5 residential developments with wider roads, 

turnoff lanes, sidewalks, and terrains that are capable of eliminating or minimizing 

blind curves and maximizing site lines are more suitable and preferable. 

The Court of Special Appeals recognized the significance of the additional 

traffic on inferior roadways in affirming the Baltimore County Board of Appeals' 
, 

denial of a special exception for a nursing home in a residential area in People's 

Counsel v. Mangione, 85 Md.App. 738, 751-752 (1991). The Court referred 

approvingly to the reasons given by the CBA: 

"Before the Board were various facts and circumstances which, we 
believe, satisfy the Schultz standard of particular adverse impact .... There was 
testimony concerning the effects of the intrusion of the project into the residential 
neighborhood presently existing around that location. There was testimony about 
small arterial streets whose only access to York Road from the community was by 
way of Greenridge Road, and that the narrow, winding nature of those streets, 
with the increased traffic, would jeopardize the safety of the children playing in 
the streets." Further the Board was unconvinced that the ''traffic generated by the 
home's employees and visitors would not overtax an interior community road 
system "designed to accommodate residential traffic." 

In addition to the traffic safety factors, the neighbors here also oppose the 

negative visual impact of the Class B Group Child Care Center and the interior 
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and exterior alterations required of the dwelling. A Class B Center is more akin to 

an institution rather than a residence and is out of character in this rural, wooded 

are~ consisting of historic and vintage homes, some of which are listed on historic 

registries. The neighbors are concerned about a negative impact on their property 

values, particularly given the fact that Gun Road is a unique enclave that has 

retained a rural residential and historic setting for centuries. The residents on Gun 

Road have managed to stave off the impacts from Interstate 95, UMBC and other 

such developments and do not want an institutional use in their midst. 

This position has been applied by the Court of Special Appeals in affirming 

the denial of a special exception for a helicopter and airplane landing strip in 

Greenspring Valley because of the historic nature of the area. In Lucas v. People's 

Counsel, 147 Md, App. 209 (2002), Judge Kinney approved the CBA's 

conclusion " ..• that the impact upon the National Historic District would be 

greater in the Greenspring Valley than if located in other northern areas of 

the R.C. 2 zones." 

Since the Gun Road residents comprise a unique enclave of similar homes 

and lot sizes, the evidence of the protestants here describing the impact to all the 

residents on the entire road is relevant. In determining the "area" affected in the 

Lucas case, the Court, at 24,1, pointed out: 

"The Court of Appeals has noted that the word "neighborhood" is flexible. 
In Alviani v. Dixon, 365 Md. 95, 117-20, 775 A.2d 1234 (2001), the Court said 
that a neighborhood could be defined by a more flexible area, so long as the 
description "is precise enough to enable a party or an appellate court to 
comprehend the area that the Board considered [.]" 

Despite Petitioners' claim here that the primary use of their site would 

remain residential if the Class B facility is approved, the zoning regulations clearly 

recognize the .greater intensity of a Class B facility. Under BCZR 424.4, a Class A 

group child-care center with 12 children or less is a permitted accessory use in 

single-family detached dwelling in residential zones: 

"§ 424.4 Group child-care centers as accessory use. 
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A. 	 Group child-care centers, Class A, are permitted as an 

accessory use within single-family detached dwellings 

in all residential zones ..." 

(Similarly, BCZR 424.3 permits by right a "Family child-care homes" for 8 

children or less as an accessory use in all zones.). There is no provision for an 

"accessory Class B" facility. To be sure, Class B facilities are permitted in 

residential zones by special exception, including the R.C. 5 zone, but only as a 
/ 	 < 

principal use: 

"BCZR 434.5. child care centers as principal use." 

A. 	All other principal use group child-care centers and nursery schools 

in residential zones are permitted in accordance with the following 

schedule: ..." 

This comports with the testimony of Dennis Wertz, the long-time a,nd 

experienced employee of the Office of Planning. Mr. Wertz emphasized that 

changing to a Class B facility makes the it a principal commercial use. For this 

reason, he opposes the special exception as being contrary to the spirit and intent 

of the zoning regulations under BCZR 502.1; he also pointed out the ingress and 

egress conditions pose a threat to the safety of the vehicles on Gun Road. 

To be sure, if the height and area requirements can be met, more than one 

principal use is permitted on a site. But the point here is that the expansion and 

intensification to Class B interjects a business use to a wholly residential area, and 

the concomitant changes to the site highlighted in the testimony of John Bryant, 

the Chief Fire Protection Engineer who reviews all the building plans for 

Baltimore County, and Robert Powell, Supervisor of Soil Evaluation and Ground 

Water Management for DEPRM, are out of character for this neighborhood. 
\ 

In Board of County Comm'rs. v. Holbrook, 314 Md. 210 (1988), the Court 

of Appeals reversed the Court of Special Appeals and upheld a decision by the 

CBA for Cecil County denying a special exception for a mobile home on land 
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zoned agricultural and limited residential use. The Court focused on the adverse 

impact on a single neighbor's property and stated: 

"As a general matter, we note that the Board justifiably assumed that the 
conspicuous presence of a mobile home will lower adjacent property values." 

The Holbrook Court recognized the significance of the area at issue there' 

compared to other locations in the zone and that the neighboring home adversely· 

affected was built: 

" .. in a uniquely valuable, heavily forested, low-growth area. Moreover, 
photographs clearly depicted the direct and proximate view of the mobile home 
from the Peters's home. The Board found that this evidence "vividly indicate[d] 
the dehabilitating (sic) effect of the mobile home on the value of [the Peter's] 
property," inferring thereby that the trailer's continued presence would create 
"significantly greater adverse effects in this location than were it located in other 
areas in the zone." C 

In Holbrook, only one home was adversely affected. Here, there is virtually 

unified opposition from all the neighbors who actually reside on Gun Road, 

exponentially increasing the adverse effect. 
I 

Similarly, in Richmark Realty Co. v. Whittlif, 226 Md. 273 (1961), the 

Court of Appeals rejected a Baltimore 'City 'ordinance purporting to permit 

construction ofa filling station in a residential area. The Court recognized the 

adverse effects of the protestant Whittlif, who claimed adverse effects when she 

and members of her family had to pass' the gas station going to and from their 

property. The Whittlif's home did not adjoin the proposed gas station. The Court 

deferred to the findings of the chancellor that the Whittlifs would sustain a 

depreciating effect on their property based on the testimony of a realtor and 

appraiser. The witness " • • • pointed out that part of the value of these 

properties is derived from their proximity to the park, and that a "chipping 

away" of the restrictions established to protect the areas in and around the 

parks would inevitably reduce the value of nearby residential real estate." 

The relevance to the instant case is that the appellate Court sanctioned the 

recognition of unique and different geographic features in a residential area, such 
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as the parkland in the Richmark Realty, or the historic nature of the Greenspring 

Valley in Lucas. The CBA here should apply the same standard to the historic and 
, 

rural nature of Gun Road. 

Moreover, there is nothing sacrosanct about a child-care use. The emotional 

nature of the use is not relevant. A special exception for a child related use should 

not be seen as more benign or favorable. The standards in BCZR 502.1 are applied 

evenhandedly. An institutional use for children's activities can cr~ate the same 

type of adverse effects as other uses and the legal standards are not relaxed 

because the use pertains to children. This was made clear by the Court of Appeals 

in ,1966. In Creative Country Day Sch. V. Montgomery Co. Bd. Of A., 242 Md. 

552 (1966), the Court affirmed the denial of a special exception for a private 

school, riding stable, and child care facility in a residential use district. The thrust 

of the opposition was that the use would create a nuisance, resulting from noise 

and traffic and would decrease the value of surrounding properties. 

Ironically, the Court there noted approvingly the testimony about the 

inferior conditions on access road as a basis to deny the special exception: 

"Route 108 is a black top road with a width of about 18-20 feet. It has a 
speed limit of 40 miles per hour. Buford Hayden, an expert land planner, who 
testified for the petitioners before the Board, stated that the sight distance to the 
entrance of the subject property from west to east is over 1000 feet and is "very 
good", while the sight distance from east to west is between 300 to 400 feet and 
"is not so good." 

* * * * * 
Remarkably, there were other educational institutions in the area, but like 

the Oblate Sisters' operation of a child care center in an existing building at the 

entrance onto Gun Road in. the instant case, the Court refused to find that the 

presence of such other instiiutions did not mean approval should be extended to 

the proposed school. The Court in. Creative Country Day described the 

surroundings: 

"There are several large houses on large tracts in the immediate 
neighborhood of the subject property ... In the general area there are several 
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institutional uses. They include the following: The Sherwood School, 
approximately a mile to the east of the subject property, a large public school, 
which is a combined elementary and junior senior high school complex having 
approximately 1880 pupils on 30.2 acres of land. In the general neighborhood, St. 
John's Episcopal Church operates a school which includes a kindergarten and an 
elementary school. St. Peter's Roman Catholic Church has an elementary school. 
There is also a Quaker day and boarding school for students of secondary years." 

In affinning the denial of the special exception, Judge Barnes concluded: 

"We are of the opinion that there was substantial evidence before the 
Board which would justifY it in concluding that the appellants [property owner] 
did not meet the burden upon them ofestablishing that the "proposed use would 
not constitute a nuisance because of traffic, number of students, noise or type of 
physical activity." 

Moreover, in addition" to affinning the denial on the merits, the Court 

rejected the claims raised by the Petitioners there that since public and most 

"parochial schools were pennitted by right in the zone but private schools were· 

required to obtain a special exception, there was a violation of due process and 

equal protection. 

Zoning Change On the Site From D.R. 1 to R.C. 5 

The change in zoning on the site between the approval of the Class A 

Group Child Care Center in.'2008 and the current Petition for a Class B facility is 

relevant because BCZR also makes a distinction. In § 424.5 a Class B facility 

requires a special exception in the R.C. 5 zone. On the other hand, a Class B 

facility in a D.R. 1 zone for 24 children is a pennitted use (subject to conditions 

found in BCZR §424.7 which apply to both Class A and Class B facilities in all 

D.R zones). In other words, the distinction in BCZR and relevant to the instant 

case is that both Class A a~d Class B facilities would be permitted on the instant 

site by right if the prior D.R 1 zoning were in place but are only permitted by 

special exception under the current R.C. 5 zone. 

Clearly, the zoning regulations recognize concerns with a Group Child Care 

facility in a residential area zoned R.C. 5 more so than within a D.R. 1 residential 

area. Perhaps a special exception would not have been approved for the Class A 
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facility here in 2008 if the site were zoned R.C. 5 then. In any event, it reinforces 

People's' Counsel's and the neighbors' position that approval of the current 

Petition is a significant requ,est and should not be viewed as a minor unobtrusive 

and natural extension of the current use. 

Special Exception Law 

In Schultz v. Pritts, 291 Md. 1 (1981), Judge Davidson rejected the idea 

that a special exception should be granted whenever the prospective adverse effect 

is no worse than from a use permitted by right. She explained that special 

exceptio!) uses are separately listed because of heightened concerns about the 

potential problems they pose~ 

The Court relied on this reasoning in its next important special exception 

case. In Board of County Comm'rs. v. Holbrook, 314 Md. 210 (1988), the Court 

applied Schultz to reinstate a zoning board denial of a special exception based on 

adverse visual impact of a motor home on a residence. In· this decision, which 

reinstated the Cecil County CBA's denial of a special exception for a mobile home 

in proximity to a single-family home, Judge Cole wrote: 

"In Schultz v. Pritts, supra, this Court determined the applicable 
standard for judicial review of the grant or denial of a special exception 
use. We observed: 

'The special exception use is a part of the comprehensive zoning plan 
sharing the presumption that, as such, it is in the interest of the general 
welfare" and therefore, valid. The special exception use is a valid zoning 
mechanism that delegates to an administrative board a limited authority to 
allow enumerated uses which the legislature has determined to be 
permissible absent any fact or circumstance negating the presumption. 
The duties given the Board are to judge whether the neighboring 
properties in the general neighborhood would be adversely affected 
and whether the use in the particular case is in harmony with the 
general purpose and intent of the zoning plan.' 

* * * 
'The extent of any harm. or disturbance to the neighboring area and 
uses is, of course, material. If the evidence makes the question of 
harm or disturbance or the question of the disruption of the harmony 
of the comprehensive plan of zoning fairly debatable, the matter is one 
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for the Board to decide. But if there is no probative evidence of hann or 
disturbance in light of the nature ofthe zone involved or of factors causing 
dishannony to ~the operation of the comprehensive plan, a denial of an 
application for a special exception use is arbitrary, capricious, and illegal. 
Turner v. Hammond, 270 Md. 41,54-55 (1973); Rockville Fuel and Feed 
Co. v. Board of Appeals of Gaithersburg, 257 Md. 183, 187-88 (1970); 
Montgomery County v. Merlands Club, Inc., 202 Md. 279, 287 (1953); 
Anderson v. Sawyer, 23 Md.App. 612, ,617 (1974). These standards 
dictate that if requested special exception use is properly determined 
to have an adverse effect upon neighbors. properties in the general 
area, ifmust be denied.' 291 Md. at 11-13,432 A.2d 1319 [Emphasis 
supplied.] 

We then defined the specific nature of the requisite adverse impact required 

to warrant denial of a special exception application: 

'[A] special exception use has an adverse effect and must be denied when it is 
determined from the facts and circumstances that the grant of the requested 
special exception use would result in an adverse effect upon adjoining and 
surrounding properties unique and different from the adverse effect that would 
otherwise result from the development of such a special exception use located 
anywhere within the zone. Thus, these cases establish that the appropriate 
standard to be used in determining whether a requested special exception use 
would have an adverse effect and, therefore, should be denied is whether there 
are facts that show that the particular use proposed at the particular location 
would have any adverse effects above and beyond those inherently associated 
with such a special eXii.:eption use irrespective of its location within the zone. '" 
291 Md. at 15 [emphasis supplied]. 314 Md. at 216, 217. 

In Alviani v. Dixon 365 Md. 95, 112-14 (2001), the court again quoted 

Schultz extensively, and repeated this statement in Holbrook: 

"In summary, where the facts and circumstances indicate that the 
particular special exception use and location proposed would cause an adverse 
effect upon adjoining and surrounding properties unique and different, in 
kind 01.' degree, than that inherently associated with such a use reg~rdless of 
its location within the zone, the application should be denied. Furthermore, if 
the evidence makes the issue of harm fairly debatable, the matter is one for 
the Board's decision; and should not be second-guessed by the appellate 
court." (Emphasis supplied). 

See also Chester Haven L.P. v. Queen Anne's County Board of Appeals 103 

Md. App. 324 (1995). 

Special Exception Statute: BCZR 502.1 
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The preface to BCZR 502.1 codifies the zoning principle that a special 

exception is a conditional use: 

"Section 502 
Special Exception 
BCZR 1955 

Note: Certain types of uses are required to secure a pennit to allow them to be 
placed in one or more zones in which their uncontrolled occurrence might cause 
unsatisfactory results of one kind or another . . . All the items listed are proper 
uses of land, but have certain aspects which call for special consideration of each 
proposaL Because under certain conditions they could be detrimental to the 
health,safety or general welfare of the public, the uses listed as special exceptions 
are pennitted only if granted by the Zoning Commissioner, and subject to an 
appeal to the County Board of Appeals..." 

Petitioner has the burden to prove the proposed special exception use 

satisfies all the standards in BCZR 502.1: 

"502.1 Before any special exception may be granted, it must appear that the 
use for which the special exception is requested will not: 

A. 	 Be detrimental to the health, safety or general welfare of the locality 
involved; 

B. 	 Tend to create congestion in roads, streets or alleys therein; 
C. 	 Create a pot~ntial hazard from fire, panic or other danger; 
D. 	 Tend to overcrowd land and cause undue concentration of population; 
E. Interfere with adequate provisions for schools, parks, water, sewerage, 

transportation or other public requirements, conveniences or 
improvements; 

F. 	 Interfere with adequate light and air; [Bill No. 45-1982] 
O. 	 Be inconsistent with the purposes of the property's zoning 

classification nor in any other way inconsistent with the spirit and 
intent of these Zoning Regulations; [Bill No. 45-1982] 

H. 	Be inconsistent with the impenneable surface and vegetative retention 
provisions of these Zoning Regulations; nor [Bill No. 45-1982] 

I. 	 Be detrimental to the environmental and natural resources of the site 
and vicinity including forests, streams, wetlands, aquifers and 
floodplains in an RC.2, RC.4, RC.5 or RC.7 Zone. [Bill No. 74­
2000]" 

If the Petitioner cannot meet just one standard in BCZR 502.1, the special 

exception must be denied. See People's Insurance Counsel Division, et aL v. 

Allstate Insurance Company, et al. 408 Md. 336 (2009), which reiterates that 
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"Court begins statutory analysis by first looking to the normal, plain meaning of 

the language of the statute, reading the statute as a whole to ensure that no word, 

clause, sentence or phrase is rendered surplusage, superfluous, meaningless, or 

nugatory. " 

The burden of proof for a special. exception remains with the applicant. 

Turner v. Hammond 270 Md. 41, 55-56 (1973); Futoryan v. Mayor & City 

Council 150 Md. 'App. 157 (2003). Judge Davidson wrote in Schultz 291 Md. 1, 

15: 

"These cases establish that a special exception use has an adverse effect 
and must be denied when it is determined from the facts and circumstances that 
the grant of the requested special exception use would result in an adverse effect 
upon adjoining and surrounding properties unique and different from the adverse 
effect that would. otherwise result from the development of such a special 
exception use located anywhere within the zone. Thus, these cases establish that 
the appropriate standard to be used in determining whether a requested special 
exception use would have an adverse effect and, therefore, should be denied is 
whether there are facts and circumstances that show that the particular use 
proposed at the particular location proposed woulq have any adverse effects 
above and beyond tho~e inherently associated with such special exception use 
irrespective of its location within the zone." (emphasis added), 

This means that a special exception must be denied where the adverse 

effects are particular to the location, and above and. beyond the normal adverse 
I 

effects. It should be underlined, in this context, that in order for a special 

exception to be denied, it is not necessary that the CBA find that the proposal is in 

the worst possible location in the county or that it is the most extreme in size and 

scope. It just has to present some particular adverse effect at this location. 

The Court of Special Appeals sustained a denial of a special exception for a 

rubble fill in Moseman v. Prince George's County, 99 Md.App. 258 (1994). The 

factors particular to the site included the presence of an existing rubble fill across 

the street, a narrow and winding access road, the proximity of single family 

homes, highly erodible soils, risks to well water, and depreciation of property 

values. There was no evidence that the Moseman site was the worst site in Prince 

George's County. There may have been other sites as bad or worse. Moseman 
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could have been proposed a larger or more hazardous landfill. But the potential 

for worse locations or worst case scenarios did not require approval at this 

location. 

Unlike the vanance standard where the unique characteristics must be 

indigenous to the property itself, such as geographic features, the adverse effects 

to deny a special exception may result from existing uses on the site or from 

surrounding, off-site conditions, such as traffic or road configurations. 
\ 

Schultz v. Pritts implements BCZR 502.1 and focuses on whether 
" . 

"neighboring properties in the general neighborhood would be adversely affected." 

It is elementary that "the applicant has the burden of adducing testimony which 

will show that his use meets the prescribed standards ..." The proposed use must 

not cause "harm or disturbance ..." or "disruption of the ha,rmony of the 

comprehensive plan." 291 Md. at 11. 

Judge Rita Davidson explained the harm must be particular, "above and 

beyond the inherent ones ordinarily associated with such uses" [in the zone]. 291 

Md. at 14. She wrote: 

"These standards dictate that if a requested special e,xception use is 
properly determined to have an adverse effect upon neighboring properties in the . 
general area, it must be~denied". 291 Md., at 12. . 

In People's Counsel v. Country Ridge Shopping Center 144 Md.App. 580 

(2002), Futoryan v. Mayor & City Council 150 Md. App. 157 (2003), and 

People's Coul1sel v. Mangione, 85 Md. App. 738 (1991) the Court affirmed denial 

of a special exception because there was something particular about the project or 

neighborhood, which justified denial. These Courts followed the thrust of Judge 

Davidson's opinion in Schultz that particular adverse neighborhood effects 

tolerated for uses permitted by right would not be acceptable for a special 

exception. So to in Futoryan where evidence showed how the garage operation 

was " ... a detriment to the general welfare of the adjoining residential 

community," it warranted denial of the special exception. 
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For these reasons, the special exception for a Class B Group Child Care 
1 . . 

Center should be denied. 

PETER MAX ZIMMERMAN 
;People's Counsel for Baltimore County 

C2~ ~ S-~('"- C 
CAROLE S. DEMIL 0 
Deputy People's Counsel 
Jefferson Building, Room 204 
105 West Chesapeake A venue 
Towson, MD 21204 
(410) 887-2188 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this ~day of September, 2010, a copy of the 

foregoing Memorandum of People's Counsel for Baltimore County was mailed to J. 

Carroll Holzer, Esquire, Holzer & Lee, 508 Fairmount Avenue, Towson, MD 21286 and 

Lawrence E. Schmidt, Esquire, Gildea & Schmidt LLC, 600 Washington Avenue, Suite 

200, Towson, MD 21204, Attorney for Petitioner(s). 

Qc~~ 
CAROLES. DE 
Deputy People's Counsel for 

Baltimore County 
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PROTESTANTS'MEMORANDUM 
AND APPENDIX IN LIEU OF FINAL ARGUMENT 

Gun Road Historical and Protective Association, by Paul Donoghue, President, and 

individual neighbors, Frank Lindberg, Wendy Adams, Thomas Jarvis, Elizabeth Donoghue, 

Willie Moore, Mary Jane McGill, Charles McGill and Paul Donoghue, Protestants, by 

J. Carroll Holzer, Esquire and Holzer & Lee, their attorney, submit this Memorandum in Lieu 

ofFinal Argument and say: 

I. 


STATEMENT OF THE CASE 


This matter came before the Zoning Commissioner for consideration ofPetitions for 

Special Hearing and Special Exception filed by the owners of the property, Elizabeth A. Smith 

and her husband, Lynn R. Hogg. They requested a Special Exception to permit a Class B Group 

childcare center as a principal use on their property, pursuant to §424.5A of the Baltimore 

County Zoning Regulations to allow a maximum of twenty-four (24) children. Special Hearing 
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relief was also requested from §409.l2.B ofthe Zoning Regulations to approve a modified 

parking plan. A Site Plan was submitted prepared by Larry Link, a licensed architect. 

(Note: On April 17, 2008, a Class A Group childcare center use permit was issued by the 

Director of Permits and Development Management which allowed for twelve (12) children as an 

accessory use within the Petitioners single-family dwelling. The Protestants claim the property 

was not posted with a sign). 

The above-named Protestants appeared before the Zoning Commissioner and opposed the 

request and on May 12, 2009, the Petition for Special Exception was denied by the Zoning 

Commissioner and the Special Hearing Request was dismissed as moot. The Zoning 

Commissioner noted that the Office ofPlanning and the Division of Traffic Engineering 

recommended denial of the Special Exception. The Zoning Commissioner found that under the 

tests set out in §S02.l.B of the Zoning Regulations, there were two (2) factors that justified 

denial. First, that in other cases before the Zoning Commissioner a Special Exception for 

day care use Class B is most appropriately located on the fringes of a residential community as 

opposed to its interior. The Zoning Commissioner further found the traffic to be generated by 

the proposed day care center will tend to cause congestion on Gun Road. The Zoning 

Commissioner also found that the proposed traffic patterns that will be generated by the 

increased use are problematic. 

Finally, the Zoning Commissioner found that the number ofchildren proposed in the 

middle of a very low-density single-family neighborhood tilts the character of the operation from 

an accessory type use to a principal type business use, which was inconsistent with the Zoning 

Classification. 
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An appeal was filed to this Board from the Zoning Commissioner's Decision by the 

Petitioners. Early at the hearing of this case before the Board, a new Site Plan was prepared for 

the Petitioners by James V. Hermann which differed from the Plans submitted by architect Link 

After debate, the parties agreed to a Stipulation which the Board accepted and remanded the 

matter back to the Zoning Commissioner based on the new Hermann Plan. 

On March 24, 2010, the Zoning Commissioner reviewed the new Plan and reviewed 

additional negative comments from the Planning Office. The Zoning Commissioner, after 

reviewing the Amended Site Plan did not find any basis for altering or amending his original 

Decision denying the request for Class B childcare center. From that Decision, the matter was 

again forwarded to the Board of Appeals for its consideration. 

II. 


STATEMENT OF FACTS 


The Board of Appeals heard this case over the course of nine days beginning 

November 10, 2009 and continuing through and concluding on July 15,2010. 

Protestants presented the testimony of eleven (11) witnesses, Wendy Adams 

(309 Gun Road), Thomas Jarvis* (402 Gun Road), Elizabeth Donoghue* (508 Gun Road), 

Willy Moore (510 Gun Road), Joe Bennett (516 Gun Road), Frank Lindberg (511 Gun Road), 

John Bryan** (Deputy Fire Marshall and Chief Fire Protection Engineer for DEPRM), Mary 

Jane Macgill (319 Gun Road), Dennis Wertz (Baltimore County Office ofPlanning), Charles 

Macgil1 (319 Gun Road) and Paul Donoghue (508 Gun Road). 
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William Jahnigan,* Michael Thomasson,* Steven Joseph Antonelli,* Beth Smith,* 

Jessica Baker,* Jamie Rudy, James Hennann, Wes Guckert, Lt. Messing and Lynn Hogg and 

Robert Powell (Supervisor of Soil Evaluations and Ground Water Management for DEPRM), 

testified for Petitioners. With the exception ofPetitioners Smith and Hogg, owners of 

505 Gun Road, none of the witnesses who testified on their behalf are Gun Road residents. 

A. 	 Protestants' Case 

Wendy Adams 

Ms. Adams, a 309 Gun Road resident, has lived in the area her entire life. She testified 

that she and Gene Pometto, her husband, are opposed to the special exception and variance 

which Petitioners request, because a twenty-four (24) child day care facility in the middle of the 

neighborhood is contrary to the spirit and character of the Gun Road community. Gun Road, 

Ms. Adams testified, is no place for a "business or commercial venture." She testified that she 

did not see any sign posted on Hogg's property relative to the Class "A" license and would have 

opposed such a use. 

Thomas Jarvis 

Mr. Jarvis, who has lived at 402 Gun Road for thirty-five (35) years, explained that his 

home is at the end of a panhandle driveway the entrance to which is directly opposite the 

intersection ofGun Road and Keech Road, nearly directly across the street from the entrance to 

505 Gun Road. Mr. Jarvis, therefore, has ample opportunity to observe traffic entering and 

exiting Cuddles Day Care, not just for customers of the business, but delivery trucks and other 

*Testimony attached in Appendix A - November 10, 2009 

**Testimony attached in Appendix B June 30, 201 
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vehicles, which increased traffic adversely affecting quality of life on Gun Road. There are more 

trash cans at the HoggiSmith residence relative to the norm, Mr. Jarvis testified, and more trash 

gets out of the SmithiHogg cans on to the street, compared to the other neighbors. This 

community, explained Mr. Jarvis, does not lend itself to a business of this nature. He opposes a 

day care business of any size, especially one with twenty-four (24) children. He testified that he 

did not see any sign posted on Hogg's property relative to the Class "A" license. 

Elizabeth Donoghue 

Ms. Donoghue has lived at 508 Gun Road since 1997 and walks often, at least 2-3 days 

per week, from her house which is diagonally across Gun Road from 505. Her walks continue 

south across the property which is directly opposite 505 Gun Road. She is aware of increased 

traffic as a result of the day care c~nter with the Class A license, and is very much opposed to the 

special exception, because people choose to live on Gun Road to avoid just this sort of increased 

traffic and commercial activity. Gun Road is unique throughout Baltimore County, 

Ms. Donoghue testified, for its rural character, beauty and history, which a twenty-four (24) child 

day care facility would negatively impact. She insisted that she did not see the Zoning Notice 

sign, which was supposedly posted for thirty (30) days beginning March 14, 2008, prior to 

issuance of the Class A license. She testified that she did not see any sign posted on Hogg's 

property relative to the Class "A" license and would have opposed such activity. 

William H. Moore 

Mr. Moore has lived at 510 Gun Road with his wife and two sons for fifteen (15) years. 

Mr. Moore owns about seven acres ofproperty and supported the 2008 CZMP down zoning, 

arguably at personal financial sacrifice, because the character of the neighborhood overrides 

financial self-interest. 
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Mr. Moore, who testified over the course of three days, explained that the Gun Road 

community is an anomaly, not just with respect to the immediate surrounding area but compared 

to other R.C. 5 Zoned communities. Mr. Moore presented an historical context. While the 

surrounding southwest Baltimore County area developed throughout the 60's and 70's into a 

bedroom community oftypical suburban housing developments, Gun Road did not change. The 

Gun Road Historical and Protective Association has it roots in the 1960's when neighbors 

banded together to fight off efforts by developers to commercialize nearby properties. 

The Gun Road residential community is historically significant. The age, width and 

condition of Gun Road itself distinguishes the neighborhood. Gun Road is a dead end road with 

only one entrance and exit (Rolling Road). The houses on Gun Road and the properties on 

which the homes are situated are significantly unique relative those in other R.c. 5 zones as well 

as the immediate surrounding area. 

There are forty (40) houses on Gun Road and two on Keech Road. But for the Petitioners 

and their Cuddles Day Care, no Gun Road resident runs any type ofbusiness out of their home. 

A Class B license will, by operation oflaw, necessarily make the principal use of 505 Gun Road 

a business. 

Mr. Moore testified that the Cuddles Day Care playground has, since its construction, 

violated Baltimore County Code, initially because it did not have the five foot (5') high stockade 

board-on-board fence. Hogg/Smith moved the playground, presumably because it was too close 

to the property line on the Keech Road side ofthe property. Now, the obviously (commercial for 

its size), bright plastic playground equipment is in the Gun Road "view shed." And, while not 
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too close to the property line, is still in violation ofcurrent zoning regulations because the 

absence of any fence, much less the requisite sixty inch (60") stockade fence which Petitioners 

have never thought necessary to build. Photographs of the playgrounds (Protestants' Nos. 10 and 

11) are in evidence. 

Mr. Moore explained that the County will require the business owners to utilize a 

commercial trash removal business if they obtain a Class B license, because its principal use will 

be a business. This is problematic from Mr. Moore's and the neighborhood's perspective 

because there will be yet additional and noisy traffic from commercial trash haulers on the 

already-too narrow, hilly and curvy road. This would be inconsistent with the letter and spirit of 

the R.c. 5 Zone in addition to posing additional problems from transportation perspective. See 

Protestants' Exhibit 16. 

The stone wall issue is a conundrum, according to Mr. Moore, and is typical of the 

difficult situation in which the local taxpayers find themselves, because per the February 19, 

2010 memorandum from Division ofTraffic Engineering Chief Stephen Weber to Dennis Wertz, 

the stone wall presents hazards for its obstruction of sight lines for traffic exiting the business 

establishment. Mr. Moore does not advocate that Petitioners do any less than what the law 

requires, especially when the safety of neighborhood residents (or anyone else, for that matter) is 

at issue, but he also does not want the aesthetically-pleasing stone wall razed. The same would 

hold true for the white fence, which may also be problematic for traffic exiting Cuddles for the 

same reason--obstruction of drivers' sightlines to the north---but the removal ofwhich would 

detract from the attractiveness of the property. 
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Mr. Moore presented a 50+ photograph Power Point slide show (Protestant's No. 19) 

which establishes the remarkable beauty and history ofGun Road and its houses. Three houses 

(309,324 and 403) are on the Baltimore County Landmark Preservation Commission List. 

Those three (3), plus two (2) others (301 and 319) are on the Maryland Historical Trust 

Inventory List. 

Mr. Moore, who is a principal and Vice President of Southway Builders, where he has 

worked since 1993, presented a video (Protestants' No. 18) of Gun Road from the vantage point 

of a driver entering on to Gun Road from South Rolling Road and proceeding south to the 

terminus of the road at an unofficial entrance to the fourteen thousand (14,000) acre Patapsco 

Valley State Park, which surrounds the southern and western boundaries of the Gun Road 

neighborhood. 

Mr. Moore explained that the Oblate Sisters Convent and day care facility is located at 

the north end of Gun Road, closer to Rolling Road than any of the forty-two (42) houses on Gun 

and Keech Roads. The Mt. Providence traffic, then, does not pass by a single home on 

Gun Road. 

Mr. Moore showed yet another video (Protestants' No. 23) which shows three (3) 

vehicles - a trash truck and two buses, approaching 505 Gun Road from the north, which 

establishes the difficulty with which vehicles, especially larger ones, navigate the narrow, 

shoulder-less Gun Road. All of the vehicles were well over the centerline ofthe road. 

Mr. Moore testified that there are three clusters of two to three houses towards the south 

end of Gun Road which are situated near each other and which are owned by members of three 

extended families. These seven (7) houses are in at least the third if not fourth generation of 
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family ownership. The average length ofownership of all properties on the entire road is 

fifty (50) years, and the current average duration ofresidency is thirty (30) years, indication of 

yet another facet of Gun Road which makes it unique relative to other R.c. 5 Zoned areas as well 

as the general vicinity. 

Mr. Moore explained why comparing Gun Road to Relay, as Petitioners through counsel 

on cross examination tried to do, is a red herring. Relay is a much larger area than Gun Road, in 

terms of popUlation, number of houses, number of streets and traffic. Gun Road is isolated, 

because it is sandwiched between the state park to the south and west and 95 to the east. Relay 

has many through arteries including, for example, those that serve traffic from Catonsville, 

Arbutus and Halethorpe to Elkridge. 

There is overwhelming opposition to operation of the day care with a Class B license, 

Moore testified. The neighborhood has been consistently apprised as to the status ofPetitioners' 

case, and the vast majority (all but perhaps three homeowners) have communicated concern 

about the effect granting SmithIHogg the Class B license, which will make the primary use of 

505 Gun Road a commercial enterprise. Insertion of a commercial enterprise into the middle of 

such a pastoral residential setting, Moore explained, will tend to destroy the fabric of the 

neighborhood whose residents have been fighting diligently for decades to preserve for future 

generations. 

Joseph Bennett 

Mr. Bennett has lived at 516 Gun Road for thirty-three (33) years. His wife's family has 

owned property on Gun Road for over eighty-seven (87) years. Mr. Bennett owns a twelve (12) 

acre parcel which includes his horse farm from which he, his wife and seven grandchildren ride 
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into the Patapsco Valley State Park, which his property borders to the west. Mr. Bennett also 

supported the 2008 zoning change, because he and his family value the rural character of the 

community, unique among R.C. 5 as well as other zoned areas of Baltimore County. 

Mr. Bennett stressed that many families, like his own, have been property and 

homeowners on Gun Road for generations and they, like those who purchased homes on 

Gun Road, love the neighborhood for its rural feel so close to the city. 

Mr. Bennett testified about the Maryland State Department and Assessment trade name 

application dated February 26,2008 for Cuddles Day Care (protestant's No. 26). SmithlHogg 

submitted the applications days prior to their purchase 0(505 Gun Road, directly contrary to 

Beth Smith's November 10, 2009 testimony on this point. At page 44 lines 11-12 of the 

transcript of the hearing, Ms. Smith testified that she decided to operate the day care facility in 

the "neighborhood after we moved ... in the March, April time frame." 

Mr. Bennett explained that SmithiHogg should have, in his opinion, purchased a 

commercial property from the start, not invest in a business in a residential community where a 

primary use business can lawfully operate only by special exception. 

Mr. Bennett testified about and presented video evidence of traffic entering and exiting 

the Cuddles Day Care driveway on to Gun Road (Protestants' No. 29), which evidence 

established without exception that all traffic shown on the video traveled well across the center 

line of Gun Road when making the right tum from 505 Gun Road on to north bound Gun Road. 

There is evidence in the video that traffic cannot enter and exit the business driveway at the same 
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time, because the video showed a south bound Gun Road car corning to a complete stop just 

short of the entrance to the SmithIHogg business, waiting for a car exiting the business to 

negotiate its right tum on to north bound Gun Road. This contradicts testimony of 

James Hermann, the Petitioners' landscape architect. 

Mr. Bennett also testified about still photographs (Protestants' No. 28) of the common 

driveway for 508,510,512 and 514 Gun Road and the dangerous site lines to the south due to 

the bank on the west side of Gun Road and, even more so, the sharp incline for traffic traveling 

north on Gun Road after exiting the commercial day care business. 

Mr. Bennett testified about and submitted photographs of vehicles that were involved in a 

head-on collision at the crest of the blind rise between 505 Gun Road and the common driveway 

that serves 508, 510, 512 and 514 Gun Road. This is likely the most precarious section of a 

typically dangerous road and is within a hundred yards or so of the Cuddles Day Care driveway. 

Frank Lindberg 

Frank Lindberg is the adjoining property and homeowner to the north at 511 Gun Road. 

Mr. Lindberg, who recently retired after a forty-five (45) year career as an engineer for Northrup 

Grumman, has lived on Gun Road for twenty-eight (28) years. The original horne on 

Mr. Lindberg's "Waveland" property dates to 1836, according to Mr. Lindberg, who also 

informed the Board that Gun Road has been in existence since before the Revolutionary War. 

The road is as narrow as seventeen feet (17'), has no shoulders, and has steep embankments on 

either side. 
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Mr. Lindberg testified that Gun Road residents are, as a rule, vigilant about zoning issues. 

On cross examination and in response to Petitioners' counsel's own question about why he did 

not protest the granting of the Class A license, Mr. Lindberg said that he did not see the Class A 

sign posted during the thirty (30) day period beginning March 14,2008. It is very unlikely, 

Mr. Lindberg testified, that the many residents traveling past the SmithiHogg property would not 

have seen a zoning hearing sign with six inch letters had such a sign, in fact, been posted. 

Mr. Lindberg testified that he opposes the granting the special exception which is 

necessary in order for Petitioners to obtain the Class B day care license. 

John Bryan 

John Bryan works for Permits and Development Management (PDM). He is the Chief 

Fire Protection Engineer for the Building Management, Building Plans Review. He has also 

been the Deputy Fire Marshall for Baltimore County for thirty-two (32) years, which job entails 

enforcement of fire prevention codes and the Baltimore County Building Code, among others. 

Mr. Bryan is a nationally certified Building Official, Building Code Official, Building 

Inspector and one and two family Building Inspector. He has a B.S. in Fire Protection. 

A Transcript of Mr. Bryan's testimony before the Board on June 30, 2010, is attached as 

Appendix B. 

Mr. Bryan testified that the law requires that a Class B licensed day care facility with 

more than twelve (12) children engage a licensed architect before the County would issue a use 

and occupancy permit. Further, the architect would prepare and sign off on drawings which 

establish conformity with Chapter 43 of the Maryland Existing Building Codes, including safety 

12 




I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

and accessibility provisions. (NOTE: This Site Plan would have to be prepared after DEPRM 

did soil evaluations to determine what areas need to be set aside for the septic system, the drain 

field, and one backup drain field. These areas would not be available for the driveway or the 

parking lot with handicap access. The driveway has to be twenty feet (20') wide throughout with 

a thirty-five foot (35') inside radius to allow access for a seventy-five thousand (75,000) pound 

fire truck. A thirty-five foot (35') radius where the driveway meets Gun Road would most likely 

require the removal of the decorative stone entranceway which would permanently ruin the 

appearance of the property). 

The character of the building will "absolutely, absolutely" change, according to 

Mr. Bryan, because there would have to be emergency lighting and a "fulJ blown" smoke and 

fire alarm system. There would have to be, typically, two code-compliant accessible entrances to 

the building (32-inch wide doorways), thirty-six inch (36") wide interior hallways and, 

potentially, a wheel chair ramp. Bryan testified that any number of children above twelve (12) 

changes the building from an accessory use for a residential structure to a commercial building. 

(T. p. 8, Appendix B). 

Mr. Bryan explained that the law requires installation of a fire sprinkler system in the 

absence of at least a one hour, possibly a two-hour fire "separation" system. (There has been no 

testimony that such a fire separation system is, in fact, in place. It is more likely than not that 

there is no hour or more fire separation system in place now, based on the age of the house and 

the fact that the house was constructed for residential purposes). If the building requires a 

sprinkler system, then the building would have to be within one hundred fifty feet (150') feet of a 

fire hydrant. (NOTE: There has been no testimony that the fire hydrant is within one hundred 
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fifty feet (150') of the building. The drawings, to the contrary, establish that the hydrant at the 

northwest border ofthe property is closer to two hundred twenty-five to two hundred fifty feet 

(225' -250') from the building). 

The day care owners, in other words, would have to install a fire separation system 

between the residential and day care areas of the building or, alternatively, provide a fire hydrant 

to within one-hundred fifty feet (150') ofthe structure to service the fire sprinkler system 

pursuant to Chapters 9 and 10 of the Code. 

The exterior of the building would also have to be altered pursuant to the applicable 

Maryland Accessibility Code. There would have to be a minimum number of parking spaces and 

certain number of those would have to be handicap accessible. For example, there would have to 

be an eight foot (8') wide parking spot and with an additional eight foot (8') wide access aisle for 

handicap parking, and there would also have to be handicap parking signage, because the 

primary use of the property would be commercial, not residential. 

If the building has the day care facility on one floor and living quarters on the second 

floor, according to Mr. Bryan, then there would have to be "fire separation" between the primary 

. commercial use part ofthe building and the living quarters. The code requires minimum aisle 

and doorway widths and requires compliance with combustibility regulations. All toilet facilities 

for use by day care children would have to be handicap accessible. 

While the County does not technically enforce federal ADA requirements, Maryland's 

8-A Accessibility law, according to Mr. Bryan, parallels the federal statute and regulations so 

that there is, at least as a practical matter, enforcement of the same strict regulations through the 
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State counterpart. For example, there would have to be an "accessible route" to "all primary 

function areas," which would likely mandate some type of internal wheelchair accessible ramps, 

as well. 

Per the "disproportionality" aspects of both County and State regulations, the Building 

Inspector and Chief Fire Protection Engineer testified, twenty percent (20%) of construction 

costs must be earmarked for ADA upgrades 

Mr. Bryan confirmed that county law does not permit him to grant waivers from the 

requirements of the Maryland Accessibility Code. Thus, above twelve (12) children changes this 

house from a residence with accessory use as childcare to a commercial building under the 

Baltimore' County Building Code. 

Mary Jane Macgill 

Mary Jane Macgill has been a resident of319 Gun Road for forty-four (44) years. 

Ms. Macgill is also a licensed real estate agent and broker. She has been in the real estate 

business since 1986. She is a lifetime member of the Howard County $1 Million Club and has 

listed and sold Ten Million Dollars ($10,000,000.00) worth ofproperties. She has an 

undergraduate degree from University ofMaryland-College Park and an MBA from Loyola 

College ofMaryland. 

Ms. Macgill testified that she has listed neighborhood properties, including 

505 Gun Road. She defined the neighborhood as attractive and unique relative to the general 

vicinity in that there are larger lots and older, larger homes. The neighborhood is serene, borders 

the state park, has historical significance and is very stable. She stated the properties typically 

list for quite a bit more than those in nearby Catonsville and Arbutus neighborhoods. 
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The Board conditionally qualified Ms. Macgill as an expert witness to the extent that she 

testified about "perceived factors she would consider in advising prospective purchasers" about 

given properties. 

Ms. Macgill testified that the changes to 505 Gun Road that would be necessary as a 

result of its primary business use classification would affect its "sale-ability." Fewer buyers 

would be attracted to a property which is commercial as opposed to residential. Further, the 

aesthetics of a nearby residential home would be adversely affected, in Ms. Macgill's expert 

opinion, by its proximity to a commercial building. Based on the requisite changes about which 

Mr. Bryan testified, according to Ms. Macgill, it likely would cost a prospective purchaser 

$1 OOK to "fix" the property by renovating it back into a completely residential home. Further, 

the location of 505 Gun Road in the relative center of the neighborhood compounds the problem, 

because of its visibility. 

Ms. Macgill's concerns as a resident relate to the dangerous precedent that such a 

profound change would set.' She questioned who would want to live next to a commercial 

building on Gun Road? Wouldn't the next investor (as opposed to a home owner) reasonably be 

able to argue that, "if the owners of 505 are allowed to run a business out of a building whose 

primary use is commercial, why shouldn't I be allowed to do the same?" "Why shouldn't I be 

allowed to put a condo or an apartment building on the lot next door?" 

The increased traffic as a result of the present Class A day care facility, according to 

Ms. Macgill, is evident and is a detriment to the overall character of the neighborhood. 

Granting Petitioners their Class B license would compound an already unfortunate and 

dangerous situations. 

Ms. Macgill opposes the Petitioners' application for a Class B day care license. 
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Dennis Wertz 

Dennis Wertz has been an employee of the Baltimore County Office ofPlanning for 

twenty-eight (2S) years. He has been the District 1 planner for nine years. 

Mr. Wertz reiterated that the current zoning for Gun Road, including 505 Gun Road, is 

R.C. 5, and that it was the county councilman who initiated the zoning change pursuant to the 

200S C.Z.M.P. 

The proposed day care center, according to Mr. Wertz, is allowed only by special 

exception, not as a matter of right. He stated that when a property becomes a Class B day care 

center, it becomes a commercial primary use. 

Mr. Wertz, conducted the initial staff review of the Class B application in December, 

200S and wrote the April S, 2009 and February 25,2010 staff reports, recommending that the 

Class B application be denied for several reasons. Wertz claimed that a Class B day care center 

would be incompatible and inappropriate with the neighborhood. It would operate as the 

principal use in the middle ofa low density residential area, which would distinguish this 

property from others on the road. 

Mr. Wertz testified that Mr. Hermann's revised site plan does not address Division of 

Traffic Engineering Chief Stephen Weber's concerns, which Mr. Weber spells out in his 

February 19,2010 memorandum to Mr. Wertz. First, the Hermann revised plan does not address 

site line issues which are problematic as a result ofboth the fence along the road and the stone 

pillars closer to the driveway, because it is not clear what Petitioners intend to do with the fence, 

and the plan does not even address the stone wall. 

17 




I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

The Hennann Plan likewise does not address the driveway width issue, either, because it 

would have to be at least twenty feet (20') wide for at least a distance of one hundred forty feet 

(140') from the road if not for its entire length. Increasing the width of the driveway, according 

to Mr. Wertz, is also a problem, because that would make the property inconsistent with the 

character of the neighborhood. 

The revised Site Plan does not comply with the County's Zoning Regulations Section 409 

- parking. 

More generally, Mr. Wertz testified, pennitting the special exception would be contrary 

to the spirit and intent of the R.C. 5 Zone, which was enacted to protect and maintain the rural 

character ofthe neighborhood. 

The Office ofPlanning has maintained a consistent position for Denial of this Special 

Exception request for a Class B operation on both the Link Plan or the Hennann Plan. 

Paul Donoghue 

Paul Donoghue has lived at 508 Gun Road since 1997. He is married and has two (2) 

teenage sons. Mr. Donoghue is President of the Gun Road Historical and Protective Association 

and provided the Rule 8 documentation, including an affidavit, that qualified him to speak in that 

capacity as well as a resident and homeowner. 

Mr. Donoghue testified that he and others conducted a survey ofresidents of the forty­

two (42) homes on Gun Road and Keech Road. Residents of thirty-eight (38) of the homes, 

ninety percent (90%) have expressed opposition to the granting ofthe Class B license. Other 

than Smith/Hogg, only one other neighbor has supported the Petitioners' plans to tum the house 
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into a primary use business. One homeowner moved but has not sold her house, and she did not 

weigh in on the issue. Another relative newcomer to Gun Road did not take a position. 

Protestant's No. 36 is the "survey summary" which identifies the addresses of the houses, the 

homeowners' names and the homeowners' position on whether Petitioners should be given the 

Class B license. 

Mr. Donoghue testified about the fifty-five (55) signed statements from residents or 

homeowners which articulates their position that they are opposed to the granting of a special 

exception which will allow more than twelve (12) children at the home day care facility at 

505 Gun Road. (Protestants' No. 37). Speaking on his own behalf, Mr. Donoghue pointed out 

that not one resident of Gun Road or Keech Road has testified on behalf of Smith/Hogg (other 

than Petitioners themselves). Pointing to the Protestants' side of the courtroom, Mr. Donoghue 

emphasized not only the near unanimity of the neighborhood's opposition to expansion of the 

day care facility, but also the consistent support the residents of Gun Road have shown by 

appearing in court on all nine of the hearing dates. People's Counsel's sign-in sheets, submitted 

as Protestant's exhibits, verify that, on average, at least twelve (12) residents, often eighteen (18) 

or more, have appeared in court to express support for the neighboring homeowners' concern 

about the adverse effect an expanded day care facility whose primary use is a business will have 

on Gun Road. 

Mr. Donoghue expressed his concern about the credibility of Petitioners' assurances that 

they will not seek to expand beyond the twenty-four (24) children they now ask approval for and 

that HoggiSmith will comply with all of the requirements about which Mr. Bryan testified. 
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Mr. Donoghue gave as examples, Ms. Smith's testimony on Day 1 ofthe hearing that she and 

Mr. Hogg did not decide to tum the property into a day care business until after they bought the 

house. 

Donoghue testified that Ms. Smith's application for the SDAT trade name application 

(Protestants' No. 26) on February 26,2008, before she and Mr. Hogg settled on the property, 

belies her testimony. 

Further, Mr. Donoghue pointed out, Ms. Smith represented on her March 7, 2008 

application for Class A license that the nearest child care center is on "Aylesbury Avenue [in] 

Catonsville (over one mile away)." Ms. Smith had no good explanation for this error, but she 

did acknowledge during her November 19,2009 testimony (page 163 lines 12-15) that she knew 

about the Oblate Sisters' day care center at the time that she completed the application. She had 

enrolled her daughter in the Oblate sister's child care center when she was the appropriate age. 

Charles Macgill 

Mr. Macgill, a resident of 319 Gun Road for forty-four (44) years, testified that 

Gun Road is dangerous relative to most other roads, including those in other R.c. 5 Zones, due 

to its hills, curves, narrow width, poor site lines and steep banks. As a result, there have been 

numerous accidents over the years, and one ofMr. Macgill's concerns is that the increased traffic 

as a result ofthe day care facility has made an already treacherous road more risky. Granting 

Petitioners their Class B license will considerably increase the traffic over and above what is 

already perceived to be an unreasonably dangerous situation and will adversely affect the health 

and welfare of the residents of this R.C. 5 Zone. 
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B. Petitioners' Case 

Beth Smith 

Beth Smith, owner of Cuddles Day Care, testified at page 44 lines 11-12 of the transcript 

of the November 10.2009 hearing that she decided to operate the day care facility in the 

Marchi April, 2008 time frame, after she and Mr. Hogg purchase 505 Gun Road. Protestants' 

No. 26, the February 26, 2008 SDAT trade name application, proves this wrong. 

Ms. Smith testified that the Class A zoning sign was displayed for the requisite thirty (30) 

day period beginning March 14,2008. Many Protestants challenged that statement. 

Ms. Smith acknowledged at page 163 lines 12-15 of the transcript that she represented in 

writing on the March 7, 2008 application that the nearest child care center is on Aylesbury 

Avenue in Catonsville, over one mile away. This, obviously, given all of the various testimony 

about the Oblates Sisters' day care facility, is not true. 

Ms. Smith initially represented that the county zoning regulations do not require that the 

day care center's play area be fenced notwithstanding that her own site plan requires that it be 

fenced. Later, she conceded (at page 201 lines 3-21) that her business would be in violation of 

the regulation which requires that the play area have a five foot (5') high fence and that she 

"absolutely" intends to bring the playground into compliance with the relevant regulation. Some 

eight months later. however, according to husband and day care business co-owner Lynn Hogg, 

the playground is still not fenced. Neither had any explanation. much less a plausible one, for 

this continuing County Code violation. 
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Ms. Smith also testified that she moved the playground from the south east corner of the 

property that borders Keech Road and the Rudy parcel to within the Gun Road view shed on the 

west side of the house to get it in the shade. Photographs which Protestant witness Willy Moore 

testified about and which were moved into evidence indicate otherwise, because the original 

location is much more shaded relative to the playground's new location. 

Ms. Smith testified at page 61 line 18 that the facility has two septic systems, yet 

DEPRM's Rob Powell strongly suggested otherwise to the extent that he saw no evidence of two 

systems either while conducting his May, 2009 investigation or during his search of the county's 

records of septic system permits for 50S Gun Road. 

Ms. Smith also testified at page 79 lines 7-8 that, contrary to County Chief Traffic 

Engineer Stephen Weber's conclusion, the stone pillars at the driveway are not a visual 

obstruction to traffic exiting the day care business property on to Gun Road. 

Bill Jahnigen 

Mr. Jahnigen testified on direct examination (November 10,2009, at page 261ines 19-20) 

that his son-in-law Jamie Rudy lives on the property adjacent to the SmithiHogg property. On 

cross examination, he clarified at page 291ines 8-14 that his son-in-law does not live on 

Keech Road, next door to Cuddles Day Care, and that there is no house on his son-in-law's 

property. Mr. Jahnigen had no explanation for why both his son-in-law Jamie Rudy and 

daughter Laura Rudy initially expressed in writing their opposition to the day care 

(Protestant's Nos. 1 and 2) later did a turn-about. 
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Mike Thomasson 

Mr. Thomasson, an Anne Arundel County-based real estate developer, owns the thirty­

four (34) acre parcel ofland that is situated at the terminus of Keech Road and borders Interstate 

95 on east side of the property. Mr. Thomasson intends to develop that property with twenty­

six (26) houses and is involved in litigation with Baltimore County in federal court. 

Mr. Thomasson conceded that he has no idea the need for a day care facility in this 

neighborhood. 

Stephen Antonelli 

Mr. Antonelli, a customer of the business, does not live on Gun Road and does not know 

who the patrons would. be if the Class B license was issued or how respectful of the 

neighborhood the new customers would be. 

Jessica Baker 

Jessica Baker, Beth Smith's daughter, lives two and one-half (2 J..i) miles away and has 

two (2) children who are clients at the day care center. 

Jamie Rudy 

Jamie Rudy owns property contiguous to the HogglSmith property but lives on Ivy 

League Court in Catonsville. He bought the property to build three houses, reportedly could 

only get one lot to perc and intends to build a large house on the lot. He conceded that he 

originally opposed the Class B day care license. 
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James Hermann 

Mr. Hermann is not a civil engineer or an architect. He is a landscape architect. His plans 

therefore would not be acceptable for the Building and Fire Inspectors per the testimony of 

John Bryan, who testified that a licensed architect and a civil engineer, with respect to the fire 

lane, would have to submit revised plans before the County would issue an occupancy and use 

permit even ifPetitioners obtained a Class B license. 

Mr. Hermann acknowledged that Gun Road is rural. 

He relied upon the survey for the contract of sale and did not have the property surveyed 

again for his own use and satisfaction. Mr. Hermann acknowledged that he did not double-check 

the measurements to confirm the distance between the house and the driveway. Mr. Hermann 

accepted that the County regulations would require a twenty foot (20') wide driveway. In 

response to questioning by Board member Witt, Mr. Hermann admitted that cars would spill out 

on to Gun Road if there were twenty-four (24) cars dropping off or picking up children at the 

same time. 

Mr. Hermann said that the playground was originally "pretty close" to the Rudy property 

line. He testified that Smith/Hogg relocated the playground and that there was Q.O fence much 

less the five foot (5') high stockade fence around the playground as regulations require. 

Mr. Hermann testified-incorrectly-that other Gun Road residents must back out of 

their driveways on to Gun Road. Mr. Moore corrected this misconception during his own 

testimony and by way of admission of photographs and video. 

Mr. Hermann acknowledged that certain of the proposed parking spaces would have cars 

partly on the existing driveway and partly on the unpaved portion of the property. 
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Robert Powell 

Robert Powell is the Supervisor of Soil Evaluations and Ground Water Management for 

DEPRM and is a thirty-three (33) year employee of DEPRM. He testified that 505 Gun Road is 

serviced by public water but by a private septic system. Mr. Powell was at 505 Gun Road in 

May, 2009 to inspect, at least visually, the septic system, in response to a complaint (by 

Jamie Rudy, the adjoining Keech Road landowner to the east) that sewage was flowing from the 

Hogg/Smith septic system on to the neighboring property. 

A more thorough evaluation of the septic system will be required, according to 

Mr. Powell, before issuance of the Class B license. Mr. Powell referred to the March 9,2010 

report which Dave Lykens, DEPRM-Coordination, prepared and forwarded to 

Timothy M. Kotroco (Petitioners' # 9). A usage letter must be submitted and nvo soil 

evaluations will be required. Mr. Powell clarified that a soil evaluation is a "perc test." 

The second (successful) perc test is necessary, Mr. Powell explained, because there must be a 

"repair area" in the event of failure of the primary system. 

Mr. Powell indicated that, so far as he can tell from his visual inspection of the property 

and absence of existence of any septic permits on file with the County, there is presently only 

one septic system on the subject property. This is contrary to the testimony of property and day 

care owner and Petitioner Beth Smith, who represented in her testimony that there are now, in 

fact, two septic systems on the property. 

Protestants note the following in keeping with Powell's testimony: 

25 




I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Logically, the County should reasonably require that DEPRM conduct its two soil 

evaluations before Petitioners submit architectural and civil engineering drawings in the event 

that the County grants Petitioners the Class B license. The civil engineer will have to submit 

plans for the twenty foot (20') wide driveway with thirty-five foot (35') turning radius and 

handicap accessible parking spaces, for example, and it does not make sense for this to be done 

absent knowledge of where the two drain fields would be situated. 

Wes Guckert 

Mr. Guckert, the Petitioners' traffic expert, acknowledged that Goo Roadis narrow and 

has no shoulder. He recommended that trees to the north of the stone wall be trimmed to 

improve site lines. Mr. Guckert also conceded that 505 Gun Road is in the center of the 

neighborhood. 

Lieutenant Messing 

Lieutenant Messing, of the County Fire Marhall's office, testified that the facility is 

currently, so far as he knows, in compliance with fire regulations, but he also acknowledged that 

he's never set foot on the property and cannot reasonably speak to the changes which would have 

to be made ifthe Class B license is granted per John Bryan's testimony. 

Lynn Hogg 

Mr. Hogg, the co-owner of 505 Gun Road and Cuddles Day Care, admitted under oath 

that the day care center is currently in violation of county zoning regulations for the lack of a 

five foot (5') high stockade board-on-board fence around the playground. 
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Summary 

Protestants have presented to the Board a unique visual presentation of the nature of the 

Gun Road Community. The video and power point presentations depict not only views ofthe 

multiple historic homes on Gun Road, but also views of the general neighborhood which present 

for the record the large lots, the generally old large homes which create the unusual nature and 

setting of Gun Road into which the intrusion of a commercial day care operation is totally out of 

character in the opinion ofthe neighbors and the Association. The Board has also been treated to 

multiple videos that show the unique character of Gun Road which establishes a very narrow 

country road with no shoulders with hills which impact site distance and such a narrow road that 

County trash trucks, school buses and traffic entering and leaving the subject site, 505 Gun Road, 

the Cuddles Day Care, by necessity cross the yellow centerline which creates traffic concerns. 

The videos likewise show traffic issues at the current entrance to 505 Gun Road. This testimony 

is unrebutted. The videos and the power point presentations should provide the Board with a 

visual understanding of the Protestants testimony. 

III. 


QUESTIONS PRESENTED 


1. 	 Petitioners have failed to meet their burden of proof 
pursuant to the Baltimore County Zoning Regulations, 
§502.1 and the Maryland case law; in fact, the Protestants 
have affirmatively established that the Special Exception 
for a Class B child care facility will negatively impact the 
immediate neighborhood as discussed in People's Counsel 
v. Loyola. 
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IV. 

LAW CONCERNING SPECIAL EXCEPTIONS AND 502.1 CRITERIA 

Special Exceptions in the Court of Appeals 

Judge Hall Hammond, later Chief Judge for many years, explained the law of special 

exceptions in Montgomery v. Merlands Club. Inc., 202 Md. 279 (1953). It is the seminal case. 

The more recent decisions are actually restatements or reformations ofJudge Hammond's 

analysis and language. So, in Turner v. Hammond, 270 Md. 41 (1973), Judge McWilliams said: 

"Occasionally the bar and less often the bench lose sight of the 
concept that the conditional use or special exception, as it is generally 
called, is a part of the comprehensive zoning plan sharing the presumption 
that as such it is in the interest of the general welfare and, therefore, valid. 
Rockville Fuel and Feed Co. v. Board of Appeals of the City of 
Gaithersburg, 257 Md. 183, 187 (1970). The special exception is a valid 
zoning mechanism that delegates to an administrative board a limited 
authority to permit enumerated uses the legislature has determined can be 
allowed, properly albeit prima jacie, absent any fact or circumstance 
negating the presumption. Rockville. supra. In Montgomery County 
v. Merlands Club. Inc.. 202 Md. 279, 287 (1953), we said: 

, ... The duties given the Board are to judge whether 
the neighboring properties and the general neighborhood 
would be adversely affected, and whether the use, in the 
particular case, is in harmony with the general purpose and 
intent of the zoning plan. ' 

While the applicant has the burden of adducing testimony 
which will show that his use meets the prescribed standards and 
requirements he does not have the burden of showing affirmatively that 
his proposed use accords with the general welfare. If he shows to the 
satisfaction of the Board that the proposed use would be conducted 
without real detriment to the neighborhood and would not actually 
adversely affect the public interest, he has met his burden. The extent of 
any harm or disturbance to the neighboring area and uses, is, of course, 
material but if there is no probative evidence of harm or disturbance in 
light of the nature of the zone involved or of factors causing disharmony 
to the functioning of the comprehensive plan, a denial of an application for 
a special exception is arbitrary, capricious and illegaL Rockville. supra." 
270 Md. 41. 
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There were many Court of Appeals' special exception decisions between 1953 and 1973, all of 

which followed the path between Merlands Club and Turner v. Hammond. 

Chief Judge Hammond's 1970 opinion, Rockville Fuel and Feed Co. v. City of 

Gaithersburg, 257 Md. 183 (1970), is also quoted often. Another case, Redden v. Montgomery 

County, 270 Md. 668 (1974), analyzed particular problems of a proposal for a facility to house 

the elderly and handicapped. Special exceptions never were routine or automatic. 

In 1981, the tradition carried forward Schultz v. Pritts, 291 Md. 1 (1981) in Board of 

County Comm 'rs. v. Holbrook, 314 Md. 210 (1988). There, Judge Harry Cole quoted 

Judge Davidson's opinion in Schultz and referred to the earlier decisions. 

"In Schultz v. Pritts. supra, this Court determined the applicable 

standard for judicial review of the grant or denial of a special exception 

use. We observed. 


'The special exception use is a part of the comprehensive zoning 

plan sharing the presumption that, as such, it is in the interest of the 

general welfare, and therefore, valid. The special exception use is a valid 

zoning mechanism that delegates to an administrative board a limited 

authority to allow enumerated uses which the legislature has determined to 

be permissible absent any fact or circumstance negating the presumption. 

The duties given the Board are to judge whether the neighboring 

properties in the general neighborhood would be adversely affected and 

whether the use in the particular case is in harmony with the general 

purpose and intent of the plan.' 


* * * 

'The extent of any harm or disturbance to the neighboring area and 
uses is, of course, material. If the evidence makes the question of harm or 
disturbance or the question of the disruption of the harmony of the 
comprehensive plan of zoning fairly debatable, the matter is one for the 
Board to decide. But if there is no probative evidence of harm or 
disturbance in light of the nature of the zone involved or of factors causing 
disharmony to the operation of the comprehensive plan, a denial of an 
application for a special exception use is arbitrary, capricious, and illegal. 
Turner v. Hammond. 270 Md. 41, 54-55 (1973); Rockville Fuel and Feed 
Co. v. Board of Appeals of Gaithersburg, 257 Md. 183, 187-88 (1970); 
Montgomery County v. Merlands Club. Inc .. 202 Md. 279, 287 (1953); 
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Anderson v. Sawyer, 23 Md. App. 612, 617 (1974). These standards 
dictate that if requested special exception use is properly detennined to 
have an adverse effect upon neighbors properties in the general area, it 
must be denied.' 291 Md. At 11-l3, 432 A.2d l319. [emphasis in 
original]. 

We then defined the specific nature of the requisite adverse impact required to warrant 
denial of a special exception application: 

'[A] special exception use has an adverse effect and must 
be denied when it is determined (rom the facts and circumstances 
that the grant ofthe requested special exception use would result 
in an adverse effect upon adjoining and surrounding properties 
unique and different "om the adverse effect that would otherwise 
result "om the development of such a special exception use 
located anywhere within the zone. Thus, these cases establish that 
the appropriate standard to be used in detennining whether a 
requested special exception use would have an adverse effect and, 
therefore, should be denied is whether there are facts that show that 
the particular location would have any adverse effects above and 
beyond those inherently associated with such a special exception 
use irrespective of its location within the zone." 291 Md. At 15 
[emphasis supplied]. 314 Md. At 216, 217. (emphasis supplied). 

It is important to recall what led Judge Rita Davidson to write the Schultz opinion. She 

wrote to reject the Court of Special Appeals' view that a special exception use must be approved 

if it can be shown that its adverse effects are no worse than some use permitted by right in the 

zone. Her simple point was that a special exception use could be denied based on particular 

problems because the legislature intended stricter scrutiny than that provided for pennitted uses. 

Schultz did not envision routine or semi-automatic approval of special exceptions. The 

decision remanded the matter for a review ofparticular access problems. Similarly, Holbrook 

respected the Zoning Board's the administrative denial ofa special exception, based just on a 

particular visual intrusion and its detrimental impact upon the character ofthe neighborhood. 
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Recent Court of Special Appeals Applications 

Since Holbrook, there have been a number of special exception decisions issued by the 

Court of Special Appeals which apply the above standards and are helpful here. 

People's Counsel v. Mangione, 85 Md. App. 738 (1991) sustained this Board's denial of 

a convalescent home in a residential zone based on particular problems site problems above the 

norm for residentially zoned properties. It was offthe main road and had poor access on 

narrow winding streets where children played. It would block out light from the west and 

exacerbate both drainage and erosion problems. 

Mangione shows that the proposed use need not give rise to a worst case scenario, or 

mathematical demonstration, to warrant denial. There were many other residential zones in 

Baltimore County which also would pose particular and unusual problems. 

Mangione, fn. 6, also confirms that under BCZR 502.1: 

The size and scope of the project are thus relevant considerations. 
To contend otherwise ... is to engage in specious and sophistic reasoning." 

In Hayfields v. Valleys Planning Council, 122 Md. App. 616 (1998), the Court remanded, 

on environmental grounds, the Board's approval of a country club/golf course special exception. 

It rejected the Board's reasoning that the proposal should be approved merely because there were 

other properties underlain by theCockeysville Marble aquifer which also could be vulnerable. 

122 Md. App., at 649-55. 

The Board had granted the special exception because it thought there were other locations 

in the zone which plausibly could suffer adverse environment effects equal to or worse than the 

subject site. But this is not the standard. The standard is simply whether the subject site poses 

problems over and above the norm for the entire zone. 
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Loyola 

The most recent discussion by the Court ofAppeals ofMaryland addressed the case of 

People IS Counsel (or Baltimore County. et al. v. Loyola College in Maryland, 406 Md. 54 

(2008). Judge Harrell ofthe Court of Appeals reviewed the legacy in Maryland Land Use Law 

ofSchultz v. Pritts, as having been beneficial and "well applied for the most part over the 

ensuing years." The Court stated: 

"We aim in the present case to greater clarity in explaining 
the property evaluative framework for discrete Special 
Exception/Conditional Use applications and dispelling any 
lingering misunderstandings ofwhat the Court truly intended when 
it filed the Opinion in Schultz twenty-seven (27) years ago." 
(at page 57). 

The Court distilled the legal issues for review into a sole question and that was whether 

the zoning body must consider a comparison of the potential adverse effects of the proposed use 

at the proposed location to the potential adverse effects of the proposed use at other similarly 

zoned locations throughout the jurisdiction? The Court then concluded that Schultz imposed no 

such requirement. (at page 66). 

The Loyola case clearly arose in Baltimore County and was subject to the §502.1 criteria 

of the Baltimore County Zoning Regulations as is the case before this Board. 

The Court ofAppeals cited Anderson v. Sawyer, 23 Md. App. 612 (1974), a Decision by 

Judge Rita Davidson, who seven (7) years later became the author ofSchultz v. Pritts, setting 

forth the standard to be reviewed by the finder of fact in granting or denying a Special Exception 

as the following: 

"The duties given the Board are to judge whether the 
neighboring properties in the general neighborhood would be 
adversely affected and whether the use in the particular cases in 
harmony with the general purpose and intent of the Plan." 
(emphasis supplied). (at page 84). 
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The Court in Loyola, also cited Board ofCounty Commissioners for Cecil County 

v. Holbrook, 314 Md. 210 (1988) at page 93. In Holbrook, a landowner sought a Special 

Exception to locate a mobile home in an area zoned for agricultural use and a neighboring 

property owner who owned a brick home objected to the mobile home on a visual and aesthetic 

basis. The Cecil County Board ofAppeals denied the Special Exception Request which was 

affirmed by the Court ofAppeals. The Court in affirming the Cecil County Board summarized 

the standard as follows: 

"In summary, where the facts and circumstances indicate 
that the particular Special Exception Use and location proposed 
would cause an adverse effect upon adjoining and surrounding 
properties unique and different, in kind or degree, then that 
inherently associated with such a use regardless of its location 
within the zone, the Application should be denied." The Court in 
Holbrook, then concluded the following: 

"The evidence revealed that the Peters built 
there One Hundred Forty-Seven Thousand 
($147,000.00) house in a uniquely valuable, heavily 
forested, low growth area. Moreover. photographs 
clearly depicted the direct and approximate view of 
the mobile home from the Peters home. The Board 
found that this evidence 'vividly indicated the 
debilitating effect of the mobile home of the Peters 
propertv. inferring thereby that the trailer's 
continued presence would create significantly 
greater adverse effects in this location than were 
located in other areas in the zone.'" (emphasis 
supplied). (at page 93). 

The Court ofAppeals in Loyola stated that: 

"The Court [Holbrook] did not compare the location of the 
proposed use to other locations within the zone, or require such an 
analysis in every case. Instead. it highlighted characteristics of 
the particular neighborhood that exacerbated the problems 
inherent to the placement of a mobile home there." (emphasis 
supplied). (at page 95). 
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Finally, the Court in Loyola, in its Analysis section of the Opinion, (at page 101), 

provides the following points. First, it is clear that the focus for the trier of fact should be 

entirely on the neighborhood involved in each case. (at page 102). The Court established the 

test for this Board as follows: 

"Schultz speaks pointedly to an individual case analysis 
focused on the particular locality involved around the proposed 
site. See Schultz, 291 Md. at 15.... (These cases establish that a 
Special Exception Use has an adverse effect and must be denied 
when it is determined from the facts and circumstances that the 
grant of the requested Special Exception use would result in an 
adverse effect upon adjoining and surrounding properties unique 
and different from the adverse effect that would otherwise result 
from the development of such a Special Exception use located 
anywhere within the zone. (Emphasis added). Schultz 291 Md. at 
11... The duties given the Board are to judged whether the 
neighboring properties in the general neighborhood would be 
adversely affected and whether the use in the particular case is in 
harmony with the general purpose and intent of the Plan... If the 
Applicant shows to the satisfaction of the Board that the proposed 
use would be conducted without real detriment to the 
neighborhood and would not actually adversely affect the public 
interest, he has met his burden. The extent of any harm or 
disturbance to the neighboring area and uses is of course, material. 
(Emphasis supplied)... These standards dictate that if a 
requested Special Exception use is properly determined to have 
an adverse effect upon neighboring properties in the general 
area. it must be denied." (emphasis supplied). (at page 102-3). 

The effect of the Loyola Decision on the Protestants is that the Protestants' burden is 

eased in that they no longer have to establish by a comparative analysis and evidence that this 

proposed use on Gun Road would have greater impact on the neighborhood ofGun Road than it 

would elsewhere in the Zone. Thus, the Protestants' burden of establishing, at comparative 

analysis, has been eased by the Court of Appeals in the Loyola case. It is also clear from the 

Loyola case that the Court ofAppeals has placed the greater and more significant focus on the 

impact of the proposed use on the immediate neighborhood. In the Legal Argument, the 
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Protestants will maintain that the Petitioner has clearly not met its burden of meeting the criteria 

of §502.1 of the Baltimore County Zoning Regulations, nor has it established that its use will not 

negatively impact the immediate Community of Gun Road. In fact, Protestants submit that by 

the presentation of their testimony, the power points, and the videos, that the Protestants have 

clearly established the negative impact ofthis proposed Class B facility on the immediate 

neighborhood of Gun Road. 

V. 

LEGAL ARGUMENT 

Protestants submit that from a legal perspective, the Petitioners have failed to meet their 

burden of proof pursuant to the requirements of the Baltimore County Zoning Regulations, 

§502.1. In fact, Protestants have affirmatively established that the Special Exception for a 

Class B childcare facility will negatively impact the immediate neighborhood as discussed in 

People's Counsel ofBaltimore County v. Loyola, and thus, the Special Exception should be 

denied by this Board. 

The facts and the law are clear in this case as reflected by the Zoning Commissioner in 

two (2) Opinions and Orders. The Zoning Commissioner found that in other cases that have 

been presented to the County for Special Exceptions, a day care use Class B has been determined 

to be most appropriately located on the fringes of a residential community as opposed to its 

interior. Secondly, he found the traffic to be generated by the proposed increased day care will 

cause congestion on Gun Road and that the traffic patterns that will be generated by the increase 

use are problematic. The Zoning Commissioner further recognized that the increase from 

twelve (12) students tilts the character of the Petitioners operation from an accessory type use for 

a residence to a principle type business use which is inconsistent with the Zoning classification. 
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This position is supported by the testimony of John Bryan, the Chief Fire Protection engineer for 

building management and building plans review. 

Protestants submit that on remand, the Zoning Commissioner, even with a new Site Plan, 

the Zoning Commissioner's Decision was the same. Protestants submit that the Zoning 

Commissioner got it right. 

The Baltimore County Planning Office likewise got it right. Dennis Wertz, a long time 

employee of the Baltimore County Office ofPlanning and District I Planner for nine (9) years, 

on behalf of the Planning Office, recommended to this Board denial of the Special Exception 

request. In his first staff report of2009, and the subsequent 2010 report, Wertz provided reasons 

that the Class B Application should be denied. He characterized that when a property becomes a 

Class B day care center, it becomes a commercial primary use as opposed to accessory use to a 

residence. He testified the Planning Office felt a Class B day care center would be incompatible 

and inappropriate with the neighborhood, that it would operate as a principal use in the middle of 

a low density residential homes with large lots and historic properties. Wertz also felt that the 

Hermann Plan did not address site line issues for the driveway related to both the fence and the 

stone pillars and thus, impacted sight distance. He likewise discussed the driveway width issue 

as well as failure to comply with the parking regulations. Finally, he concluded that the Special 

Exception would be contrary to the spirit and intent of the R.c. 5 Zone which was enacted to 

protect and maintain the rural character of the neighborhood. The Planning Office got it right, 

too. 
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Protestants, in a carefully prepared presentation which included, for the benefit ofthis 

Board, Power Points and actual video showing not only the neighborhood's rural context, and 

character, but also specific incidents related to the narrowness of Gun Road and traffic 

complications inherent in the location with specific problems related to the ingress and egress of 

vehicular traffic in and out of 505 Gun Road. It is seldom the occasion that the Board has visual 

proofof the kinds of traffic problems generated by this proposed day care operation. Examples 

of trash trucks and school buses taking over the entire Gun Road, crossing centerlines as well as 

examples of traffic leaving 505 Gun Road which crosses the centerline in order to make turns in 

and out of the subject site all enhance and support the conclusions of the Zoning Commissioner 

and the Office ofPlanning's comments and findings. 

Protestants' Concerns 

It is clear from the cumulative Protestant testimony that there is certain skepticism among 

the vast majority ofthe residents that reside on Gun Road that the Petitioners intend to comply or 

will comply with the legal requirements of a Special Exception. First, there is the testimony of 

multiple witnesses that they never saw an initial sign for a Class A childcare facility. Secondly, 

that the testimony ofMs. Smith that they did not decide to have a childcare operate out of their 

home until after they purchased the property was clearly shown by the physical evidence of their 

application not to be true. And finally, while a fence has always been required to surround the 

play area, even up to the present time, proper compliance of that requirement by Petitioners has 

not been accomplished. 

These issues certainly create legitimate concerns by the Protestants as to the operation of 

this Class B facility. 
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Turning to other issues of concern by the Protestants, it is clear that the vast majority of 

Gun Road residents oppose this request. In addition, the testimony of Robert Powell, Supervisor 

of Soil Evaluations and Ground Water Management for DEPRM, raises issues concerning the 

adequacy of the septic system, ifin fact, the Board grants the Special Exception. It should be 

noted that Powell testified that, contrary to Mrs. Smith's testimony, that there were not two (2) 

septic systems on the property. Powell indicated he could only determine from a visual 

inspection of the property and the lack of any septic permits on file with the County that there 

was only one septic system there now. Powell further indicated that there should be an 

additional evaluation for capacity of an alternate septic system. 

In addition to the testimony ofDennis Wertz for Planning recommending denial and the 

testimony ofMr. Powell from DEPRM, significant testimony of John Bryan was provided. 

Bryan who is a fire protection engineer for the County as well as a building code official, clearly 

testified that going from twelve (12) children, which is an accessory use to a residence, to more 

than twelve (I 2) changes the character ofthe facility from residential to commercial. The 

significance ofthat legal effect should not be lost on the Board because it is clear that the 

character then of the 505 residence changes to a commercial structure for purposes ofthe 

building code and the fire code. As Bryan testified, if in fact the Board grants a Special 

Exception, a licensed architect and engineer must prepare formal drawings and provide strict 

compliance with fire codes as well as building codes. It is clear from his testimony that those 

codes require certain changes both internal to the building and external that changes the character 

of the structure from residential to commercial. 
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Finally, Mrs. Mary Jane McGill, who is a Gun Road resident, but also a licensed real 

estate agent and broker, testified that based on her experience, the changes necessary to a 

residence based on Mr. Bryan's testimony and based upon the fact that the building becomes 

commercial as opposed to residential would cause questions in regard to the building's 

attractiveness as a residence as well as possible devaluation of adjacent properties based on their 

proximity to a commercial building. She further testified that a prospective purchaser more than 

likely will desire to use the facility as a commercial building because of the cost to return the 

building back to a residence as a result ofthe changes that were required to confonn to a Class B 

childcare. 

William Moore testified that the difficulties posed by the Petitioners obtaining a Class B 

childcare center create a conundrum for the neighborhood. That is to say, that the current fence, 

front yard and stone walls of 505 Gun Road present a pleasant residential appearance to anyone 

traversing Gun Road; however, those same fences, landscaping and stone walls create a safety 

problem from the traffic standpoint as testified to not only by the neighbors and the videos 

shown to the Board, but admitted by Wes Gukert, the traffic engineer, testifying for the 

Petitioners. Thus, if the neighborhood wants increased safety of access to 505 Gun Road, stone 

walls must be removed and the driveway widened which makes the 505 residence look more 

commercial. On the other hand, if the Community wants the continued residential look and the 

Special Exception is granted, they will have continued site distance and safety problems. This 

conundrum on the part of the Community should be resolved by this Board in denying the 

Special Exception request since the conundrum illustrates exactly the point that is made in 

Schultz v. Pritts and People's Counsel ofBaltimore County v. Loyola and the many Appellate 

cases that have been decided as set forth in this Memorandum. 
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It is clear from all of the testimony that the impact of a Class B facility on the interior 

portion of Gun Road is greater than if it were located elsewhere in the same R.c. 5 Zone. For 

instance, while a comparison is not necessary under Loyola, it is clear that a Class B childcare 

facility on Rolling Road or in Relay would have less ofan impact on the neighborhood as 

discussed by Mr. Moore than it does on Gun Road. 

Finally, Mr. Donoghue testified on behalf of the Gun Road Historical and Protective 

Association which was formed to protect the unique and unusual nature of Gun Road from 

improper development even before the instant case arose. 

There is one final point of consideration that should be mentioned concerning the 

Gun Road area and that is that the County Councilman for the First District took it upon himself 

to downzone the Gun Road area to R.c. 5 and the County Council adopted that recommendation 

which shows the intent of the Council to preserve the rural nature of this area from 

overdevelopment which supports Protestants' testimony. 

There is one additional point that should be mentioned and that is the testimony of both 

parties reflects that the Oblate Sisters facility at the entrance to Gun Road provides adequate 

local childcare capacity for this area of Baltimore County, and thus, there is no demand or need 

for additional services to be rendered by the Petitioners. 

Violation 

Protestants also raise one final point for the Board. Under Baltimore County Code §32­

4-114( c), the County is not to accept, and this Board should not grant relief, where there is an 

existing zoning violation unresolved on a subject property. The testimony ofboth Petitioner and 
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Protestant establish that during the operation as a Class A childcare facility, Petitioners never 

provided the required fencing around the outdoor play area. Further, once the outdoor play area 

was moved to the proposed location according to the Hermann Plan, Petitioners still failed to 

erect the required fencing. Both Petitioners acknowledged lack offencing, acknowledged their 

awareness of the requirement for the fencing and indicated that at the time of this hearing before 

the Board, they have not complied with the existing requirements. 

Pursuant to the above quoted Section, this Board should deny the relief requested. 

VI. 


CONCLUSION 


For all of the above reasons, Protestants respectfully request this Board to deny the 

Petition for Special Exception and Special Hearing. 

Respectfully submitted, 

508 Fairmount A venue 

Towson, Maryland 21286 

410-825-6961 

Attorney for Protestants 
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I HEREBY CERTIFY that on this --f-r- day of September, 2010, a copy of the 

foregoing Protestants' Memorandum in Lieu of Final Argument was mailed first class, postage 

pre-paid to the following: Lawrence Schmidt, Esquire, Gildea & Schmidt, 600 Washington 

Avenue, Suite 200, Towson, Maryland 21204; and Carole S. Demilio, Esquire, Deputy People's 

Counsel for Baltimore County, 105 West Chesapeake Avenue, Suite 204, Towson, Maryland 

21204. 

C:\My Docs\Memos 201 O\Moore - Protestants Memo in Lieu of Final Argument 9/811 0 
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IN THE MATTER OF: 

Case No.: 09-153-SPHX 
LYNN HOGG & ELIZABETH SMITH 
(AKA CUDDLES DAYCARE) 

Wednesday, June 	30, 2010 

Pursuant to Notice, the above-entitled hearing was 
held before Chairman Belt, at 

Jefferson Building, Second Floor, Suite 203,105 West 
Chesapeake Avenue, 

Tow son, M a ~y 'I and 2 1 2 0 4, com men c I n gat 1 0 : 0 0 a. m . , 
there being present on 

behalf of the respective parties: 

ON BEHALF OF THE APPELLEES/PETITIONERS: 

LAWRENCE E. SCHMIDT. ESQUIRE 

ON BEHALF OF THE APPELLANTS/PROTESTANTS: 

J. CARROLL HOLZER. ESQUIRE 
CAROLE DEMILIO. ESQUIRE. 
THE OFFICE OF PEOPLE'S COUNSEL FOR BALTIMORE 

COUNTY 

ALSO PRESENT: 

THE GUN ROAD HISTORICAL & PROTECTIVE 
ASSOCIATION 

PAUL DONOGHUE. JOE BENNETT. FRANK LINDBERG, 
LUCY & PAUL 

MCKEAN. NAOMI BALDWIN, WILLIAM H. MOORE. DONNA 
MURPHY & 

MICHELLE REED 

Debbie H. Eichner 

Eichner Transcribing Services 


8101 Bletzer Road 

Baltimore. Maryland 21222 


410-477-1242 


EICHNER TRANSCRIBING SERVICES (410)477-1242 
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IN RE: PETITIONS FOR SPECIAL EXCEPTION * BEFORE THE ~.~ ~.~ 

AND SPECIAL HEARING C s: "'i'J 

NE Comer ofGun Road and Keech Road * COUNTY BOARD OF APfW:~S' iii 
(50S Gun Road) »m ~ ~ 

* FOR =88 g .~ 
13th Election District ./ ~~ C=ffl 
1st Councilmanic District * BALTIMORE COUNTY ~ ~ €J1 
Lynn R. Hogg, et ux * Case No. 2009-0153-SPHX 

Petitioners 

* * * * * * * * * * l * * * * 
PETITIONERS' POST HEARING MEMORANDUM 

Lynn R. Hogg and Elizabeth A. Smith, his wife, by and through their attorneys, 

Lawrence E. Schmidt and Gildea and Schmidt, LLC, hereby file this Post Hearing Memorandum: 

in support of the Petitions for Special Exception and Special Hearing filed herein and.· 

respectfully state: 

I. BACKGROUND & PROCEDURAL HISTORY 

This matter comes before the County Board of Appeals of Baltimore County (hereinafter. 


"Board") on Petitions for Special Exception and Special Hearing for the property known as 505 


Gun Road located in southwestern Baltimore County. The subject property is owned by Lynn R. 


Hogg and Elizabeth A. Smith, his wife (hereinafter "Petitioners"). The Petitioners request special 


exception approval for a Class B Group Child Care Center on the property, pursuant to Baltimore 


County Zoning Regulations ("BCZR") § 424.5.A. The Petitioners also request approval of a 


. . 

modified parking plan, pursuant to BCZR § 409.12. The matter is before the Board pursuant to . 

an appeal of the written Findings of Facts and Conclusions of Law and Order of Zoning 

Commissioner William J. Wiseman, III, dated May 12, 2009. 

The Petitioners' property has been described as located in Relay, Arbutus, and/or greater· 

Catonsville. Whatever the labeled community, the property is located in southwestern Baltimore 

County, near the County's boundary with Howard County and the Patapsco Valley State Park. 

The properly is located within immediate proximity of several major interstate roadways, 



including the Baltimore Beltway (1-695), 1-95 and 1-195. The overall area (see aerial photos, 

Petitioners' BOA Exhibit No. 14) can be described as an institutional/employment center in 

character, given the property's immediate proximity to the University of Maryland-Baltimore 

County ("UMBC") and UMBC Technical Research Park. However, notwithstanding this 

character, there are a number of established residential communities within this area of 

southwestern Baltimore County. The subject property itself is located within a residential 

community which features single-family detached dwellings located on Gun Road and Keech 

Road. Access to the community is via the major interstates nearby; to Rolling Road and Gun 

Road. 

The subject property itself is located at the northeast corner of the intersection of Keech 

Road and Gun Road. It is 2.44 acres in area, zoned RC-5. The property is improved with an 

existing sil1gle-family detached dwelling in which the Petitioners reside. The Petitioners are 

empty nesters and their grown children live elsewhere. The dwelling is quite large and the 

residential portion occupies two floors totaling 4,157 square feet. The lower floor contains an 

existing Class A Group Child Care Center which occupies 1,169 square feet. Vehicular access to 

the property is directly from Gun Road. As one enters the property from that roadway, the 

interior of the property is accessed via an existing macadam driveway which extends into the 

property nearly one-hundred fifty feet and then becomes a loop driveway. The Petitioners and 

visitors to the site follow the loop in a counterclockwise direction to the immediate frontage of 

the house. In addition to the dwelling, the property also features and existing pool and deck. 

Although the property is served by public water, there is no public sewer service and there is an 

existing working septic system. 

The Petitioners purchased the property in February, 2008. Shortly thereafter, Ms. Smith 

desired to open a daycare facility at the property. She testified that she loves children and that the 

2 




genesis of the daycare operation was to accommodate her grandchildren. At the time, the 

property was zoned DR-I. Group Child Care Centers are defined in BCZR § 101.1; including 

both Class A and Class B facilities. They are regulated under BCZR § 424. Section 101.1 defines 
, . 

a "Group Child Care Center" as "a building or structure wherein care, protection and supervision 

is provided for part or all of a day, on a regular schedule, at least twice a week to at least nine 

children, including children of the adult provider." A "Group Child Care Center, Class A" is 

defined as "a group child care center wherein group child care is provided for no more than 12 

children at one time." A "Group Child Care Center, Class B" is defined as "a group child care 

center wherein group child care,is provided for more than 12 children." 

In the spring of 2008, Ms. Smith moved forward with her plans for the child care 

operation. She became licensed by the Maryland State Department of Education (Petitioners' 

BOA Exhibit No.2) and satisfied the rigorous requirements imposed by the Maryland State 

Department of Education, Office of Child Care on daycare operators. As noted above, the 

property was then zoned DR-I. Under that zoning classification Group Child Care Centers, Class 

A are permitted by use permit as an accessory use in a single-family detached dwelling. BCZR § 

424.4 requires that an individual make application to Baltimore County Department of Permits 

and Development Management' ("PDM") for a use permit to operate such a Class A facility. 

Such application was made by Ms. Smith on or about March 7, 2008. After intake, Baltimore 

County then arranges for the p()sting of a sign on the property to provide public notice to the 

community of the application. In this case, a sign was posted on March 14, 2008, by Martin 

Ogle, an independent sign poster approved by Baltimore County. Mr. Ogle is in no way affiliated 

with the Petitioners and is on a list of "approved sign posters" maintained by PDM for zoning 

cases. Mr. Ogle provided Baltimore County with photos of the posted sign, and after the sign 

was posted, PDM monitored the application. When no request for public hearing or inquiry was 
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made, the file was forwarded to Director Timothy M. Kotroco for disposition. After the required 

posting period, Mr. Ogle returned to the property and removed the posted sign. Director Kotroco 

approved the issuance of the use pennit on April 17, 2008. Thus, M.s. Smith has been validly 

operating a Class A operation since shortly after that approval date 1. 

The existing operation has continued, uninterrupted, for over two years without incident. 

There have been no traffic accidents whatsoever involving anyone, including residents, staff, 

clients or guests of the operation since it began. Indeed, many of the residents who now oppose 

the instant Petitions knew nothing about the existing operation until the current Petitions were 

filed. Indeed, the "best evidence" that a daycare center is appropriate for this property is the fact 

that the existing operation has been ongoing on the site for over two years without any apparent 

"adverse impacts" whatsoever. The "impacts" of the existing daycare center are so benign that 

during cross examination of one of the Protestants (Mrs. Donohue) she testified to the effect that, 

she did not even know that there was a daycare in operation directly across from her property 

until the notice for the Class B Group Child Care Center was posted. 

After approximately a year of operation, Ms. Smith decided to expand the facility to 

allow infants currently enrolled to move from age group to age group. There are no daycare 

facilities in the immediate area that specialize in infant care because infant care requires a higher 

child/teacher ratio. Her operation has been successful and news of a reliable, safe and well run 

child care spreads quickly by word of mouth. A Class B Group Child Care Center is defined in 

BCZR § 101.1 as "a group child care center wherein group child care is provided for more than 

12 children." Under the zoning regulations, Ms. Smith could be pennitted to enroll up to 40 

children at the facility. However, given the limitations of the interior space and her desire to limit 

I Although the Protestants apparently object to the current use, it is a legal use and has valid approval from 
Baltimore County. As will be discussed hereinafter, this case is really about the impact of an addition of 12 children 
to the existing daycare center. 
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· the operation, she seeks approval for a maximum of24 children2
• 

In September, 2008, the Baltimore County Council (as part of the 2008 Comprehensive 

Zoning Map Process ("CZMP")) rezoned the subject property to RC-5. This rezoning was a 

result of Issue No. 1-0541Bill No. 85-08 and was not limited to the subject property. Rather, it 

included approximately 315 acres and many of the properties which abut Gun and Keech Roads. 

The rezoning had little impact on the existing daycare operation, in that a Class A facility in an 

existing dwelling is perm~tted in both the RC-5 zone ~nd the DR-1 zone, by use permit. 

Additionally, Class Bfacilities are permitted in both zones by special exception. Therefore, in 

order to obtain zoning approval for the Class B operation, the Petitioners filed the requisite 

Petition for Special Exception. 

In addition to the Petition for Special Exception, the Petitioners also filed a Petition for· 

Special Hearing. BCZR § 409 sets forth the County's requirements for off-street parking for uses 

delineated in the BCZR Such parking requirements regulate the number of parking spaces 

required for any given use, as well as the size, orientation and construction of such spaces. The 

BCZR requires that all street parking spaces be striped (i.e. painted) and that they be of a durable 

and dustless (e.g. macadam) surface. In this case, desiring to keep the residential appearance and· 

feel of the property and in view of the actual operation under the existing and proposed center, 

the Petitioners requested a modified parking plan to waive the paint/striping and durable and 

dustless requirements. It is to be noted that this is not a zoning variance and that the 

"modification" to the parking requirements· in the BCZR is expressly permitted under BCZR § 

After the requisite zoning Petitions were filed, some, but not all, in the community began 

2 The instant Petition seeks only to allow 12 additional children which the Petitioners have stipulated. Any number 

beyond that amount would require another filing/hearing in the future. 

3 Zoning variances may be granted by the Zoning Commissioner and Board pursuant to the provisions of BCZR § 

307. No variance is sought in this case. 
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to oppose the proposed daycare expansion. These opponents have put incredible effort in 

opposing what will unquestionably be a limited impact of 12 additional children at this site. It 

cannot be emphasized enough that Ms. Smith's current Class A operation is permitted and can . . 

continue. The Protestants efforts are geared to prevent an additional 12 infants and toddlers (all 

children of pre-school age) from receiving daycare services at this property. Thus, whatever the 

impacts of a child care facility at this site on the "bucolic character" of the Gun Road area and/or 

the traffic on Gun Road, the existing center will continue . 

. Ms. Smith's daycare operation is highly regulated and receives both announced and 

unannounced inspections by multiple agencies, including: Office of Child Care, Baltimore 

County Fire Marshall, and Baltimore County Building Inspection. The daycare operation has 

also been subject to close scrutiny by the neighborhood since the pending Petitions were filed. In' 

addition to the video taping, picture taking and constant surveillance, by neighbors, complaints 

have been made to the Department of Environmental Protection and Resource Management 

("DEPRM") about the existing septic system. However, DEPRM inspected the site on May 19, 

2009 and its written report indicates "no violation noted," "no evidence of [septic] failure" and 

"no leaks observed about the septic fields." More recently, upon request of the Petitioners, 

Robert Powell from DEPRM, in an effort to familiarize himself with the subject property, visited 

the site. He physically inspected the existing septic system and concluded that there was no 

evidence of septic failure and no leaks observed about the septic fields. He testified that should 

the Board grant the requested special exception, the Petitioners would be required to have a 

licensed septic contractor inspect the existing septic system and test for a back-up septic site 

elsewhere on the property. The Petitioners agreed to all such requirements, inspections and tests· 

with the granting of the special exception. Moreover, the Petitioners have been routinely 

inspected by the County Fire Department and have passed all regulatory inspections (see 
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Petitioners' BOA Exhibit No.5). There are not now nor have there been any zoning violations 

issued by PDM. There are no violations from the State of Maryland either. 

After the Petitions for Special· Exception and Special Hearing were filed and duly 

advertised by Baltimore County, the matter dame in for hearing before Zoning Commissioner 

William J. Wiseman, III. Commissioner Wiseman denied the Petitions by Opinion and Order 

dated May 12,2009. As noted above, a timely appeal was filed to the Board. This appeal before 

the Board is "de novo" in nature and thus the findings of Commissioner Wiseman are of no 

effect. Indeed, the case before the Board was significantly different than the hearing before 

Commissioner Wiseman. Commissioner Wiseman's hearing lasted less than one day, while the 

proceedings before the Board consumed eight days of hearing. Moreover, many more and 

different witnesses appeared at the Board. The scant record before the Zoning Commissioner is 

quite different than that before the Board. 

Additionally, the Petitioners submitted a new site plan to the Board. It was the 

submission of this site plan which lengthened the hearing. Following an objection to the 

introduction of the site plan, a stipulation by and between the parties was agreed wherein the 

case was remanded to Zoning Commissioner Wiseman. This was to ensure that the plan met the 

County's technical requirements for the filing of site plans in support of zoning petitions. The 

Petitioners' site plan (see Petitioners' BOA Exhibit No. 13), was reviewed and approved by W. 

Carl Richards, Jr., Zoning Supervisor. His acceptance signature is noted on the plan. 

Additionally, Commissipner Wiseman convened a public hearing to expressly accept that plan 

on March 11, 2010. By his Order dated March 24,2010, Commissioner Wiseman found, " ... that 

the plan was properly presented to the Bureau of Zoning Review and sealed, signed and certified 

-by the necessary parties. The plan meets all requirements for filing and will be accepted and 

transferred to the Board of Appeals pursuant to the terms of the stipulation." Following the 

7 




e. 

Zoning Commissioner's hearing, the matter returned to the Board for further proceedings. 

At the hearing before the Board, significant testimony was offered by Ms. Smith 

regarding the operation of her facility. As noted above, she indicated that presently the facility . . 

serves 12 children. The facility is open from 7:30 a.m. until 5:30 p.m., Monday through Friday. 

Like most daycare centers, parents and guardians drop children off during the two hour window 

from 7:30 to 9:30 a.m. This staggered drop-off is particularly significant, given concerns of the 

Protestants regarding traffic. Thus, the use is unlike other commercial operations with a set 

starting time whereby traffic all arrives at the same time. The staggered drop-off time ensure that 

there will be a minimal amount of vehicles visiting the property at anyone time. Similarly, child 

pick-:up is from 3 :30 to 5:30 p.m. Again, given the varying routine and schedule of the parents, 

children are picked up during that two hour span so that few vehicles are at the site at anyone 

time. This staggered pick-up and drop-ff was expressly shown in the Protestants' video which 

was presented to the4 Board. The video demonstrated, during the entire filmed period, no traffic 

incidents whatsoever. 

As noted above, there is no before or after school care, that is, all of the children served 

are infants and toddlers ranging in age from infant to four years old. Therefore, there is a single 

drop off in the morning and a single pickup in the afternoon. There are no additional trips to take 

children to and from school. Moreover, the operation is fully staffed by Ms. Smith and her 

employees; who are all fully licensed and accredited with the State of Maryland. Photographs of 

the interior child care area were presented which show an attractive and professionally run 

center. 

II. ARGUMENT 

1. The Petition for Special Exception for a ClassB Group Child Care Center should be 

Granted. As noted herein above, a Class B Group Child Care Center is permitted in the RC-5 
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zone by special exception. (See BCZR § 424.5.A). Special exception uses are governed by the 

standards enumerated in BCZR § 502. The law of special exceptions has been discussed by the 

appellate courts of Maryland frequently over the years. A recent comprehensive discussion of 

special exceptions is contained in an opinion of Maryland's highest Court (i.e. Court of Special 

Appeals), in People's CounselJor Baltimore County v. Loyola College in Maryland, 406 Md. 54 

(2008). This lengthy opinion comprehensively discussed the history and development of special 

exception law in Maryland and provides guidance in the Board's consideration of the instant 

request. 

As noted in Loyola, the "fairly static and rigid form of zoning" known as Euclidean 

Zoning was upheld as a lawful exercise of the state's police power by the United State Supreme 

Court in the Village ojEuclid Ohiov. &imbler Realty Company, 272 US 365 (1926). Baltimore 

County's zoning scheme is a Euclidean form of zoning. Under such an approach, a municipality 

divides an area geographically into particular zones and specifies what uses are permitted in each 

zone. Euclidean Zoning is designed to achieve stability in land use, planning and zoning and has 

been described as a relative inflexible statutory scheme. (see Loyola, infra, pg. 69, quoting 

Mayor and City Council v. Rylyns, 372 Md. 914 (2002)). 

In order to provide some means of flexibility to Euclidean Zoning scheme, the concept of 

"special exceptions" was created. In other jurisdictions, special exceptions are known as 

"conditional uses" and that term is perhaps a better description of the intended use regulation. 

Special exceptions/conditional uses are "middle ground" uses between those uses which are 

permitted automatically in a given zone and those uses which are prohibited under any 

circumstances. 

As recounted in Loyola, special exceptions were discussed by the Maryland courts as a 

viable zoning tool as far back as 1946 (see Heath v. Mayor and City Council ojBaltimore, 187 
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Md. 296 (1946). Over the years, the appellate courts of this State carved out the necessary 

analysis for an administrative body to consider when evaluating the propriety of a proposed 

special exception use. The ~oyola Court examined the history of this analysis in its opinion. 

Most zoning authorities in Maryland would acknowledge that· the current special 

exception analysis was first enunciated by the Court of Special Appeals in the bellwether 

decision of Schultz v. Pritts 291 Md. 1 (1981). The Schultz Court rejected prior standards in its 

analysis of the special exception zoning tool as part of a Euclidean Zoning scheme. The Court 

noted that "the special exception use is a part of the comprehensive zoning plan sharing the 

presumption that, as such, it is in the interest of the general welfare, and therefore, valid". Id at 

11. Thus, it is. to be noted that special exceptions are unlike zoning variances, which are not 

favored under law. Whereas variances carry a legal presumption that they are contrary to the 

zoning scheme and ·should thus be denied, a special exception use is part of that scheme and is· 

therefore favored under law. In an often quoted paragraph from the Schultz opinion, the Court 

held that a special exception use should be granted unless persuasive evidence was submitted 

that the, " ... use would result in an adverse effect upon adjoining and surrounding properties 

unique and different from the adverse effect that would otherwise result from the development of 

such a special exception use located anywhere within the zone." Id at 12. In Schultz and the 

cases which followed, the appellate courts noted that all special exception uses carry with them 

adverse impacts4. For example, in Mossburg v. Montgomery County, 107 Md.App. 1 (1995), the 

Court considered a proposed special exception use for a solid waste transfer station. Recognizing 

that all solid waste transfer stations cause certain inherent impacts (i.e. noise, traffic, etc.), the 

Court emphasized it was not the fact of these impacts revisited which justified the denial of the 

4 As the Courts have stated, land uses permitted by special exception are so designated (rather than being permitted 
by right) because of the impacts they inherently posses. 
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special exception. Rather, only if those impacts were particularly egregious at the subject 

location. could the special exc~ption be denied. 

Sit~i1arly, in a Baltimore County case (Hayfields; Inc. v. "V.alleys Planning Council, Inc., 

122 Md.App. 616 (1998)), the Court of Special Appeals considered a special exception for a golf 

course. The Court noted that all golf courses would involve the use of large amounts of water to 

irrigate and maintain the golf course. Thus, it was not this use of water (e.g. impact on the water 

table, run off, etc.) which could justify a denial, but whether the use the particular location 

involved justified a denial. 

Thus, in the instant case, it is not enough that the proposed daycare center will generate 

traffic. Rather, it must be shown that the traffic generated will cause a particularly egregious 

impact at the subject location. Other impacts must be similarly adjudged. 

2. Special Exception Requirements. 

Baltimore County's treatment of special exceptions is contained in BCZR § 502.1. 

Therefore, a veritable "laundry list" of considerations is spelled out which must be applied to any 

special exception application. BCZR § 502.1 states: 

A. 	Be detrimental to the health, safety or general welfare of the locality 
involved; 

B. 	 Tend to create congestion in roads, streets or alleys therein; 
C. 	 Create a potential hazard from fire, panic or otherdanger; 
D. 	 Tend to overcrowd land and cause undue concentration of population; 
E. 	 Interfere with adequate provisions for schools, parks, water, sewerage, 

transportation or other public requirements~ convemences, or 
improvements; 

F. 	 Interfere with adequate light and air; 
G. 	 Be inconsistent with the purposes of the property's zoning classification 

nor in any other way inconsistent with the spirit and intent of these Zoning 
Regulations; 

H. 	 Be inconsistent with the impermeable surface and vegetative retention 
provisions of these Zoning Regulations; nor 

I. 	 Be detrimental to the environmental and natural resources of the site and 
vicinity including forests, streams, wetlands, aquifers and floodplains in an 
RC.2, RCA, R.C.5 or RC.7 Zone. 
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An evaluation of each of those factors is persuasive to .a finding the special exception 

should be granted. The Petitioner presented extensive testimony as to each factor. 

BCZR § 424.5.A requires that the Board evaluate the Class B Group Child Care center in 

accordance with the standards of BCZR § 502.1. Testimony and evidence was offered by the 

Petitioners regarding those criteria. 

i. Create a potential hazard from fire panic or other danger. 

As noted herein, the property is subject to annual inspections by the Baltimore County 

Fire Marshall's office and has passed every inspection. It has received inspection certificates 

evidencing compliance with the criteria mandated by the Fire Department (Petitioners' BOA 

Exhibit No.5). The Protestants solicited the testimony of John Bryant from the Building 

Inspections Division ofPDM. Mr. Bryant, who has never set foot on the property, testified that a 

series of improvements might be required to bring the building into compliance with the building 

and fire codes. The desired impact of his testimony was reduced however by the subsequent 

testimony of Captain Richard Green at the Fire Department who indicated that there is a fire 

hydrant on the property, that the property is in compliance with the Fire Code and there are no 

entrance or driveway issues whatsoever that would interfere in any way with Fire or Emergency 

vehicle access to the property or the daycare facility within it. Additionally, the Petitioners 

indicated that many of the building upgrades required for the request Class B Group Child Care 

Center, had in fact, already been installed; a contention that none of the Protestants or Mr. Bryant 

could refute given the fact that they had not been on the property. In sum, the Protestants hope to 

convince the Board that the building could not meet the requirements. This contention is simply 

factually inaccurate. Many of Mr. Bryant's proposed impro~ements have already been made. 

Others will be installed upon the grant of the special exception and subsequently inspected by the 

representative agencies. Future permits will ensure compliance. 
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Moreover, the Protestants objections on this issue are also legally incorrect. Much of the 

Protestants concerns in this regard were that the building was inappropriate for the proposed use 

and that the operation could not be conducted safely and according to code. In response, it is first 

noted that the operation is subject to intense scrutiny under the licensing requirements imposed 

by the State of Maryland and Ms. Smith's licensing through the Department of Education. Thus, 
\ . 

both Baltimore County and the State of Maryland will monitor the operation on an on-going 

basis to ensure the safety of the children cared for at this facility. Second, and more importantly, 

the "on site" impacts of the proposed operation are not relevant under the special exception 

criteria. In Hayfields, supra, opponents to a proposed special exception golf course objected 

upon the basis that development of a historic farm property with a country club/golf course 

would cause the loss of that "historic public resource" and the loss of the prime agricultural soils 

on the property. On appeal, the Court of Special Appeals rejected this contention, noting that the 

special exception test relates to "off site" impacts and not "on site impacts." In the instant case, 

the Protestants objections (offered through the testimony of Mr. Bryant) complained of such 

alleged failings as the lack of handicap ramps, insufficient ADA door frame widths, etc. These 

factors have no impact on the impact of the proposed Class B operation on the locale. They 

effect only the internal operation of the facility, which has no relevance to the special exception 

criteria. 

In sum, the proposed Class B Child Care Center poses no threat from panic, fire or other 

danger on the surrounding locale. Moreover, the building and operation has and will continue to 

be monitored to ensure that the children who are cared for will be in a safe environment; 

compliant with all government standards. There is no evidence to the contrary. 

ii. Tend to overcrowd land and cause undue concentration ofpopulation. 

The proposed Class B facility will not overcrowd land or cause undue concentration of 
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population. It will not increase residential density. As noted aboye, the licensing provisions 

enforced by the State of Maryland will ensure that adequate area will be provided to conduct the 

operation. These State requirements establish the number of employees required and ensure that . . 

the children are cared for in an appropriate environment. Ms. Smith testified that an additional 12 

children would require only one additional staff member to comply with the child/teacher rations 

required by the State of Maryland. 

The subject property is nearly two and one-half acres in area. It is more than sufficient in 

size to accommodate the proposal. No additional building construction is proposed or required; 

no set back variances are needed. This is not a situation where the building or lot cannot handle 

the proposed operation. 

Interestingly, the rezoning of the property during the 2008 CZMP served to eliminate 

certain requirements relating to the size of the lot, setbacks and similar standards. Specifically, 

BCZR Section 424.7 establishes certain bulk standards for group centers in the DR zones. These 

requirements relate to minimum lot size, setbacks, impervious areas and the like. Parenthetically, 

the proposed operation meets these requirements; however, more importantly, they are not 

applicable. When the property was re-zoned to RCS, these reguirements became no longer 

applicable. In sum, the proposal does not overcrowd the property. 

iii. Interfere with adequate provisions for schools, parks, water, sewer, 

transportation or other public requirements, conveniences or improvements. 

There will be no impact of the Class B Group Child Care Center on these criteria. The 

property is not served by public sewer. It will not impact schools, parks or other public 

improvements. Public water is available to the site and there is no public sewer system that will 

be impacted. 

The proposed use will also provide a needed service (child care center), with a 
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unique focus in infant care and will be a valuable-resource to the surrounding locale. Michael 

Thomasson, owner of an adjacent property that is proposed for residential development, testified 

that a child care center is an asset to residential neighbor~oods, as it provides a needed service to 

residents who have small children. Even the Protestants "expert" real estate agent, acknowledged 

that property values can be increased or decreased due to the presence of a child care center, 

depending upon the perspective of each individual owner's needs and desires. She also testified 

that the play ground equipment on the property is similar to other equipment on residential lots 

nearby and will not be an adverse factor on property values. In sum, the use will not 

detrimentally impact property values, since as many people who might object to such a use 

would welcome it. 

The property is inside the Urban-Rural-Demarcation-Line ("URDL") which has 

been established by Baltimore County. Thus, the County has designated this property and its 

environs as an urban setting and not ruraL The proposal will not detrimentally impact any of the 

public services which serve this urban locale. 

iv. Interfere with adequate light and air. 

There are no proposed changes to the building. It is not inappropriately tall nor will it 

case a shadow onto adjacent properties. It is significantly setback from the nearest property line. 

The use will not cause the emission of any smells or other factors. 

v. Be inconsistent with the purposes ofthe property's zoning classification or any 

other way inconsistent with the spirit and intent ofthese regulations. 

This is one of the major complaints offered by the Protestants. In a nutshell, they object 

to the impacts of this Class B center on what was repeatedly referred to as the "historic" and 

"bucolic" character of the Gun Road community. This objection is completely without merit for 

many reasons. First, the Gun Road community is not historic. Admittedly, there are some old 
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houses in the community but this fact alone does not make the community historic. Like many 

words used in County regulation; the term "historic" has a defined meaning in County law and 

not merely the generic definition which ~ight be used in layman's discussion. The County Code 

allows for the protection of historic landmarks and the creation of historic districts, such as the 

Relay Historic District, which is less than two miles from the subject property. Similarly, the 

State of Maryland and the Federal Government provide for protection of historic properties and 

areas. The Gun Road community is not a historic district. The area and properties therein are not 

on the County landmarks list or under any Federal historic designation. The designation of 

certain buildings by the Maryland Historic Trust confers (under law) no historic significance and 

provides no historic "protection." "Old" does simply not mean "historic" under the law. None of 

the criteria which permits the government (be it Federal, State or local) to designate an area as 

"historic' and thus worthy of preservation exist in this case. Although submitted by the 

Protestants, who rightfully are proud of their neighborhood, it is not historic. 

Insofar as bucolic, this description also misses the mark. As noted above, area photos 

show that this community is in the middle of the institutional and employment center that is 

clustered around the UMBC campus. UMBC and its Technology Park are a mere stone's throw 

from the subject property. Certain residents testified that they get their exercise by walking to 

and through the greater UMBC campus. Moreover, the community itself is not purely residential 

in character. One adjacent neighbor apparently operates a produce market and parks his large 

commercial truck with commercial advertising in the front yard, highly visible to all passersby. 

The massive Oblate Sister's facility is just one property removed from the subject property. This 

facility itself has a large day care operation, which interestingly enough, does not focus on highly 

needed infant care. The Oblate Sister's facility provides residential services for nearly 100 sisters 

of that religious order. Additionally, the Oblate Sister's propose a significant construction project 
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on their property, which will include substantial building and parking facilities. The size and 

scope of the activity and building on the Oblate Sister's property dwarfs the activity on the 

subject property which i.s nearby. 

Moreover, by law, the designation of the Class B Group Child Care Center itself as a 

special exception use carries with it the legal inference that it is "part of the zoning scheme" and 

thus presumptively valid. Although Ms. Smith charges a fee for the service she provides, to label 

this a "commercial intrusion" is not an entirely accurate portrayal of the activity here. This is not 

an office, factory, restaurant or place where services or goods are maimfactured and/or sold. It is 

a place where small children are cared for; in an extended family setting. To argue that an 

operation designed to care and nurture infants and toddlers is a commercial operation which will , 

ruin the bucolic character of a neighborhood within the core of an adjacent transportation 

network and burgeoning college campus and research/employment center is disingenuous. The 

spirit and intent of the Petitioners' request is consistent with the BCZR. 

vi. Be inconsistent with the impermeable surface and the vegetation retention of 

these zoning regulatidns. 

This operation will also meet these requirements. Compared to the acreage of the 

cproperiy (2.44 acres), the impermeable surface proposed is limited. There will be no clearing of 

woodland or vegetation required. Absent a denial of the special hearing and requirement for 

macadam spaces, no new impervious surface is required or proposed. 

vii. Be detrimental to the environmental and natural resources of the site and 

vicinity includingforest, streams, wetlands, aquifers and flood planes in an RC 2, RC 4, RC 5 or 

RC 7 zones. 

There will be no adverse environmental impact. There is no impact to any adjacent 

environmental resources at all. In sum, there will be no environmental detriment occasioned by 
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the proposed use. 

viii. Tend to create congestion in roads, streets or alleys therein. 

Much of the proposed opposition to the Petitioners' proposed plans relates to traffic . . 

concerns. Admittedly, the Class B Group Child Care Center will generate some traffic to and 

from the property. Any center will generate traffic during its hours of operation. However, 

clearly that impact will not be detrimental to the locale and particularly egregious in this 

neighborhood. The video presentations prepared by the Protestants had the opposite effect of 

what was intended; in that they showed a lightly traveled road with no congestion and little 

potential for accident. 

As was developed during the testimony and evidence in this case, when the Protestants 

initially decided to oppose this request, one of their members was William Moore, a resident in 

the locale and member of the Baltimore County Planning Board. Mr. Moore apparently enlisted 

the assistance of Dennis Wertz, of the Office of Planning to oppose the request. Mr. Wertz had 

worked with Mr. Moore as part of his Planning Board responsibilities.5 

Apparently hoping to get further support from County agencies, Mr. Moore and the 

Office of People's Counsel contacted Steven Weber of the Bureau of Traffic Engineering. Mr. 

Weber's initial assessment, prior to apparent lobbying by Mr. Wertz was succinct and presented 

an unbiased and accurate assessment of the use. As he noted in his reply email.Mr. Weber 

opined that the site was "an ideal location" for a Class B Group Child Care Center.6 This is 

because of the unique character of the property and access thereto. Unlike many of the other 

properties on Gun Road, the Petitioners' property is not served by a driveway/parking pad which· 

5 Mr. Wertz prepared a written report to the Zoning Commissioner, which was far more lengthy then the typical 
report generated in a case of this type. Despite his written opposition, he acknowledged during cross examination 
that the proposal did not create e "traffic issue", that the Petitioners' play ground equipment was not visible from 
Gun Road and that the parking spaces on the site which were the subjeCt of the modified parking plan did not impact 
the neighborhood. These statements contradicted much of the testimony of the residents who appeared in opposition. 
6 Mr. Weber's e-mails are part of the record in this case and were also introduced before the Zoning Commissioner. 
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immediately abuts Gun Road. Rather, the property is served by a lengthy circular driveway. This 

circular driveway allows patrons of the child care center to enter the property, proceed nearly 

two hundred fifty feet into the property and drop-off children immediately in front of the daycare 

center entrance. In many cases, the Zoning Commissioner or Board are confronted with a 

situation where vehicles are stopped along the public road way and a public safety issue is 

created during the drop-off and pick-Up of children. In those instances, congestion can result in 

the public thoroughfare and the safety of both parents and children is at risk. Thus, Mr. Weber's 

comment that this location is "ideal" is of merit and based upon the loop driveway and preferable 

traffic configuration it provides. There will be no detrimental impact to the sUrrounding locale in 

that all of the pick-Up and drop-off of children can be safely conducted well within the interior of 

the property so that there will be no adverse impact on the adjacent public roadway or adjacent 

properties. 

The Protestants claim is apparently that any additional volume of traffic on Gun Road 

will cause major problems. They note some visitors, like all other drivers on Gun Road 

(including residents and, the local school bus driver) occasionally stray across the solid yellow 

line on that roadway. This is primarily due to the fact that Gun Road is narrow and carries such 

light traffic volumes. These volumes are so light that residents apparently teel comfortable in 

straying over the center line and the school bus driver can turn around by stopping in the middle 

of one public road (Keech Road) and backing through an intersection into another (Gun Road) as 

was highlighted in the Protestants' video. On cross-examination, Mr. Magill, a resident of Gun 

Road, testified that to his knowledge, there have not been any traffic accidents on Gun Road for 

more than 10 years. 

The expert testimony and extensive report produced by Wes Guckert of The Traffic 

Group was also persuasive as to the "traffic issue" and not refuted by any expert testimony or 
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evidence. He concluded that the minimal increase in traffic caused by this expansion will not 

cause any congestion or overcrowd Gun Road. Road capacity cannot be seriously contended to 

be an issue. Moreover, insof~ as sight distance, Mr. Guckert opined that vehicles, can safely 

enter and exit the property. He suggested two slight modifications to the front of the site to 

improve sight distance. One would be to trim the numerous trees which line the front of the 

Petitioners' property. During the course of the hearing, this work was preformed. The other was 

to relocate a fence along the property's frontage. The plan, as shown, proposes the simple 

relocation of this fence. If special exception approval is granted, it will be relocated in 

accordance with the approved plan. Indeed, the Petitioners stand ready to make whatever 

improvements the Board or County might require throughout the approval/permitting process. 

Although the Petitioners do not desire to adversely impact the residential feel of their lot, they 

will do whatever is required by the Board or Baltimore County during the permitting/inspection 

process. Indeed, the driveway is wide enough at that location to accommodate two cars; one 

entering and one exiting. Moreover, it is to be noted that the Petitioners' driveway is wider, has 

better sight distance and alignment than most of the other driveways in the area, including that 

one shared by Protestants Donoghue and Moore and the total of 11 drivers who live in the . 

households that share that common driveway. Notwithstanding the Protestants arguments, how a 

poor driveway condition at the Protestants properties justifies denial of the instant Petition, 

traffic is simply not an issue. 

In sum, the request easily complies with all of the standards in Section 502.1. The request 

satisfies the standard of law as enunciated in Schultz and Loyola. 

3. The Playground Equipment. 

There was also testimony offered about the playground equipment on Petitioner's 

property which is used by the children who are enrolled in the center. When the Class A facility 
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was approved, the Petitioner's proposed that the equipment would be located immediately 

adjacent to the dwelling and in the yard area between the house and Gun Road. Even at that 

location, it ~ould be (as indicated by Mr. Wertz) barely visible. from the road, given the 

landscaping, distance setback and grade. However, when the center began operation, the 

equipment was placed in the rear yard, to accommodate any concerns of visibility from the 

neighbors and afford more privacy. This location was acceptable to the State licensing authorities 

and thus is remained there for the first year of operation. When the instant Petition for Special 

Exception was filed, the plan filed therewith shows that the equipment be placed where 

originally shown. That area will also be fenced and setback from the nearest property line, as 

required by the BCZR. This "relocation" to the original site done by the Petitioners to avoid the 

need for any variance and eliminate the opposition from contending that the Petitioner's were in 

violation of the BCZR. The Petitioner's anticipated (correctly) that their request would be 

scrutinized by the neighbors and that any deviation (even if in the neighbor's best interests and 

acceptable to the State) would be claimed as a violation and would be used in a negative 

connotation. 

The Petitioners proposed location as shown on the plan offered to the Board satisfies all 

requirements. If the opponents prefer; and the County and State agree, the Petitioners will retain 

the equipment in the rear yard where originally built. They remain willing to work with their 

neighbors; even if the offer is not reciprocated. 

4. The Special Hearing Request for the Modified Parking Plan should be Granted. 

As noted herein above, the Petitioners have also filed a Petition for Special Hearing, 

wherein they request approval of a modified parking plan, pursuant to BCZR § 409.12. It need 

first be emphasized that this is not a request for a zoning variance. The request is made via a 

Petition for Special Hearing (per BCZR § 500.7), not a Petition for Variance. Most importantly, 
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the standards for variance do not apply to the instant request. 

The Board is well familiar with the variance standards as set out in BCZR § 307 and 

enunciated in Cromwell v. Ward, 102 Md. App. 691 (1995). In that seminal case, the Court stated 

that the variance test is a two step inquiry. First, the Board must determine whether the property 

is unique. Only, if uniqueness is determined' can the Board move on to the second analysis, i.e. 

whether the applicant would suffer a "practical difficulty" or "unreasonable hardship" if the 

variance requested was denied. In this case, no finding of uniqueness is required. Moreover, the 

legislature in drafting the BCZR omitted the requirement of "practical difficulty" or 

"unreasonable hardship". In lieu thereof, the regulation requires a finding of "undue hardship". 

This standard is different from not only BCZR § 307 but also not used in other statutes 

throughout Maryland that have been subject to appellate court interpretation. The BCZR 

provides that when words or terms are undefined in BCZR § 101.1, that the words shall be 

accorded their definition in Webster's Dictionary. 

In Webster's, "undue" is defined as "unsuitable as to time, place or occasion" (emphasis 

added). "Hardship" is defined as suffering or privation; privation meaning the taking away of 

something. In this case, the requested modification relates to two requirements under the parking 

requirements imposed in BCZR § 409. That is, the Petitioners desire to retain several of the 

parking spaces as grass spaces, and neither stripe (paint)' or provide a durable and dustless 

surface to those spaces. Needless to say, even the Protestants do not object to this requested relief 

in that all parties agree that the Petitioners property should retain its residential feel and 

character. 

The Petitioners aver that the desire to retain the current driveway (which accommodates 

existing and anticipated volumes easily), as well as the character of the property" constitutes an 

"undue hardship". The installation of additional macadam would be unsuitable to this place/site 
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and would deprive the owners of the character of the property which they wish to retain. It is also 

noted that only several of the spaces are subject to this request. Spaces one, two and three as 

shown on the property will not be p~ved or striped; and a portion of spaces six and seven w~ll be 

on the fringe of the lawn. Indeed, these grass spaces in their present configuration are being used 

by the Class A Group Child Care Center without any impact. 

Additionally, the plan (Note No.4) as approved by Mr. Richards (Zoning Supervisor) 

shows three other regulations for which a modification may be required, subject to the 

interpretation of the Board. These three requirements relate to required dimensions of "drive 

aisles". The parking regulations in BCZR § 409 regulate not just the number of parking spaces 

required (and their dimension and character) but also other components of a parking lot. In a 

commercial setting, a parking lot typically contains both actual parking spaces and traffic areas 

where vehicles maneuver and act.::ess specific spaces. This maneuvering room is designated as 

"drive aisles" as distinguished with "driveways" which typically lead from a public road into the 

interior of the property. When this plan was filed, a question was raised whether the loop road on 

the subject property was a "driveway", or a drive aisle; since it provided access to certain spaces 

on site. The Petitioners believe that the loop road is most appropriately characterized as a 

driveway and thus a modified parking plan for "drive aisle" requirements is not needed. Mr. 

Hermann, Petitioner's expert witness testified about this distinction. However, if the Board 

concludes that the access is a drive aisle then Petitioners likewise seek a modification of that 

requirement. 

Finally, Petitioners have made quite clear during the proceedings that they will modify 

the plan as required by the Board or any agency of Baltimore County in order to meet any 

standard determined applicable. If the Board denies the special hearing; it may nonetheless grant 

the special exception. The approval of the modified parking plan is not a prerequisite to the 
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special exception for the Group Child Care Center, Class B. Just as the Petitioners agree to 

relocate the fence and trim the trees (already done) on the property's frontage, they will improve 

the driveway as req1:lired. However, they aver that such improvements are n~t required as the site 

can easily handle the existing and proposed traffic and has operated without incident in the 

current configuration; and such improvement would only diminish to character of the subject 

property. 

5. Consideration of the ~pecial Hearing does not preclude granting the Special 

Exception. 

During the hearing, the Protestants advanced the argument a special exception to allow 

for a Class B Group Child Care Center cannot be granted due to a Variance for the same property 

being necessary. Despite this being an incorrect statement of the facts in this case, they seem to 

make this assertion in large part based on Chester Haven Beach Partnership v. Board ofAppeals 

for Queen Anne 's County, 103 Md. App. 324,653 A.2d 532 (1994). By citing this overruled case 

law, an attempt is made by Protestants to use the Chester Haven ruling to extend that Court's 

finding a special exception was not permitted due to a variance being filed for the same property 

to the case sub justice where a special exception has been applied with an accompanying 

SPECIAL HEARING. In so doing, Protestants not only ignore a later ruling from the Court of 

Special Appeals distinguishing Chester Haven, but also misconstrues the differences of legal 

principles involved with a variance request from that of a special hearing. 

In Chester Haven, a special exception and variance were applied for a residential 

development in Queen Anne's County. The speciaJ exception request was for a Planned Unit 

Development ("PUD") and variances were required (among others) to alter the desired character 

of these PUDs outlined in the regulations from single family dwellings to clustered development. 

The Court of Special Appeals denied the request for special exception, as it "found this relief was 
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contingent upon the requested variances. As such, the Court first analyzed the variance request 

and failed to find the prong of uniqueness had been proven. Therefore, the special exception 

cou~d not be approved due to a major component of the ch~racter of PUDs being unavailable. In 

so doing, the Court found the special exception could not be approved without the variances as 

they were in attempt to eliminate necessary characteristics of PUDs. 

Similarly, in 1996, the Court of Special Appeals also denied a special exception for a 

trucking facility based on the circumstances of variance approval being necessary to alter the 

character of the special exception request in Umerley v. People's Counselfor Baltimore County, 

108 Md. App. 497, 672 A.2d 173. Here, setback, lot coverage and area to' be used for building, 

operation and storage so altered the character of what was permitted without the variances the 

resulting use would not be what was permitted for trucking facilities. Just as in Chester Haven, 

the Umerley Court saw the two requests as contingent on one another and denied the petition 

based on a lack of uniqueness. 

The Court stated: 

In the case sub justice, the Umerleys petitioned for a special 
exception to operate a Class II trucking facility on the subject 
property. For such a special exception to be granted, the Merles 
must show that all the conditions established by the Baltimore 
County Council for operation of a Class II trucking facility are 
met. The Umerleys cannot meet several of these applicable 
conditions. Accordingly, they have applied for variances from 
these conditions. As noted in the preceding section, however, the 
petition for those variances will not be successful. As stated supra, 
because the Umerleys failed to produce substantial evidence 
showing that the subject property is "unique," their variance 
requests must faiL fa. at 510, 672 A.2d at 179. 

Both of these decisions were distinguished by a later Court of Special Appeals case of 

Alviani v. Dixon, 365 Md. 95, 775 A.2d 1234 (2001), in which it was found that a special 

exception could be approved when submitted together with a variance request for the same 

property. The Court approved a Fuel Service use while allowing some minor setback variances. 
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In so finding, the Court found: 

We hold that in certain circumstances, a zoning body may grant a 
special exception together with area variances to what otherwise 
would be specific standards or requirements applicable to such 
special exception. The speCial exception, however, must be in a 
section of the local code for which variances are not excluded. 
Moreover, the granting of the variances may not be so substantially 
alter the criteria for the granting of the special exception so that the 
criteria of the special exception would be swallowed by the 
variance to the extent that the special exception would not be a use 
that was contemplated in the comprehensive zoning scheme in 
respect to any particular special exception. Id. at 119,775 A.2d at 
1249. 

In this way, the special exception was not contingent upon the requested variances and 

therefore could be approved even if petitioned with the variance petition. The variances did not 

so alter the character of a use that the remaining character elements could be addressed 

independently and was therefore approved. 

As demonstrated in this latest Alviani case from the Court of Special Appeals,' special 

exceptions can be approved when applied for with a variance request; however, this entire 

analysis and argument is unnecessary as Protestants' argument over this issue ignores the fact a 

variance request has not be submitted, but rather that for a special hearing. Even if the two legal 
<. 

notions of variance and special hearing were to be seen as synonymous (an error of the law), the 

special exception request is not contingent on this special hearing, rather, the special hearing 

seeks to clarify a modified parking is proper for the property in question although it is not 

required for the child care use. The special hearing merely seeks to maintain the current 

characteristics of the property, while limiting any further disturbance by providing pervious area, 

thereby creating a better environmental property. 

As stated directly by the Umerley Court itself: 

The difference between a special exception and a variance lies in 
the legislative approval of the underlying use. A special exception 
grants pennission to engage in a use that the appropriate legislative 
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authority has sanctioned under certain conditions. The special' 
exception is an acknowledgement by the appropriate zoning 
authority that those conditions have been met. A variance, by 
,contrast, grants permission to engage in a use that the appropriate 
legislative, authority' has otherwise proscribed. It represents a 
determination by the appropriate' zoning authority that adherence to 
the letter of the applicable zoning regulations would result in 
extreme hardship to the property owner. Id at 51 d, 672 A.2d at 
179. 

Therefore, a variance allows people to engage in development otherwise prohibited, 

while a special exception deems these uses to be preferred and rather evaluates the detrimental 

impact. As variances normally deal with a prohibited action, these, characteristics or proof are 

based on the uniqueness of the property and undue hardship or practical difficulty. This standard 
, 

for consideration is different than that of the special hearing applied for. Here, the Petitioner is 

not applying for a variance, but a special hearing. 

Special hearings are permitted under BCZR § 500.7, which states: 


§ 500.7 Petitions for public hearhig; notice. 


The said Zoning COIl?JTIissioner' shall have the power to conduct 

such other hearings and pass such orders thereon as shall, in his 
discretion, be necessary for the proper enforcement of all zoning 
regulations ... or to determine any rights whatsoever of such person 
in any property in Baltimore County insofar as they are affected by 
these regulations. 

As found by the Court of Special Appeals in Antwerpen v. Baltimore County, 163 Md. 

App194, 877 A.2d 1166 (2005), "A request for a special hearing is, in: legal effect, a request for 

declaratory judgment." Id at 209, 1174 and therefore the focus of analysis for this special hearing, 

is on the propriety of the request in relation to the purpose of the Zoning Regulations. In this 

case, BCZR § 419.12 allows special hearings for a modified parking plan if it can be 

demonstrated there is an undue hardship. Therefore, the more stringent variance standards of 

uniqueness or practical difficulty are not present, arid there is no case law in Maryland 

preventing a special exception and special hearing being filed together. By attempting to use the 
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Chester Haven decision in order to demonstrate. a special exception cannot be approved when a 

variance is filed is ignoring the clear definitions within the BCZR and case law, and also the 

legal standards which apply t~ both special hearings and variances. A's such, this argument for 

denial of the proposed petitions should b~ ignored. 

Respectfully Submitted, 

::::.,~~~ 
~SCHMIDT 

Gildea & Schmidt, LLC 
600 Washington Avenue, Suite 200 
Towson, MD 21204 
(410) 821-0070 
Attorneyfor Petitioners 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY, that on this ~ day of September, 2010, a copy of the foregoing 
Petitioners' Post Hearing Memorandum was mailed, first class, postage pre-paid, to: 

J. Carroll Holzer, Esquire 
Holzer & Lee . 
508 F':lirmount Avenue 
Towson; MD 21204 
Attorneyfor Protestants 

Carole S. DeMilio, Esquire 
People's Counsel for Baltimore County 
The Jefferson Building 
105 West Chesapeake Avenue, Room 204 
Towson, MD 21204 

~~ 

AWRENCE E. SCHMIDT 
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432 A.2d 1319 
291 Md. 1,432 A.2d 1319 
(Cite as: 291 Md. 1,432 A.2d 1319) 

Court of Appeals of Maryland. 

Roger SCHULTZ et al. 


v. 

Robert K. PRITTS et al. 


No. 153. 


July 16, 1981. 


Applicants for special use permit to construct fu­
neral establishment in single family residential zone 
appealed the denial of their application by the 
county board of zoning appeals. The Circuit Court, 
Carroll County, Donald J. Gilmore, J., reversed and 
remanded the matter to the board for a new hearing, 
and application protestants appealed. The Court of 
Special Appeals dismissed the appeal on the ground 
that the circuit court's order was not a fmal judg­
ment. Protestant filed a petition for writ of certior­
ari and applicants filed a cross petition, both of 
which the Court of Appeals granted. The Court of 
Appeals, Davidson, J., held that: (I) circuit court's 
order remanding the proceeding to the board was a 
fmal appealable order; (2) applicants were not 
denied due process by the board's consideration of 
cumulative evidence submitted after close of the 
hearing on the application where applicants acqui­
esced in submission of the evidence; and (3) the ap­
propriate standard to be used in determining wheth­
er requested special exception use would have ad­
verse effect and therefore should be denied is 
whether there are facts and circumstances that show 
that particular use proposed at particular location 
proposed would have any adverse effects above and 
beyond those inherently associated with such spe­
cial exception use irrespective of this location with­
in zone. 

Vacated and remanded with directions. 

Smith, J., concurred in part and dissented in part 
and filed opinion. 

West Headnotes 

Page 1 

[1] Zoning and Planning 414 €=;::;>1738 

414 Zoning and Planning 
4l4X Judicial Review or Relief 

414X(E) Further Review 
414kl736 Decisions Reviewable 

414k1738 k. Finality; ripeness. Most 
Cited Cases 

(Formerly 414k741) 
Circuit court's order, on appeal from decision of 
county board of zoning appeals denying application 
for special exception use permit, which remanded 
case to board and thereby terminated judicial pro­
ceeding and denied parties means of further prosec­
uting or defending. their rights in judicial proceed­
ing was appealable fmal order. Code, Courts and 
Judicial Proceedings, §§ 12-101(f), 12-301. 

[2] Administrative Law and Procedure 15A €=;::;> 
458.1 

15A Administrative Law and Procedure 
] 5AlV Powers and Proceedings of Administrat­

ive Agencies, Officers and Agents 
15AIV(D) Hearings and Adjudications 

l5Ak458 Evidence 
15Ak458.1 k. In general. Most Cited 

Cases 
(Formerly 15Ak458) 

In general, while administrative agencies are not 
bound by technical common-law rules of evidence, 
they must observe basic rules of fairness as to 
parties appearing before them. 

[3] Constitutional Law 92 €=;::;>4027 

92 Constitutional Law 
92XXVII Due Process 

92XXVII(F) Administrative Agencies and 
Proceedings in General 

92k4027 k. Hearings and adjudications. 
Most Cited Cases 

(Formerly 92k318(l» 
When administrative agency relies upon evidence 
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Westlaw 

956A.2d 166 
406 Md. 54, 956 A.2d 166 
(Cite as: 406 Md. 54, 956 A.2d 166) 

M 
Court of Appeals ofMaryland. 


PEOPLE'S COUNSEL FOR BALTIMORE 

COUNTY, et a1. 


v. 

LOYOLA COLLEGE IN MARYLAND. 


No. 137 Sept.Term, 2007. 


Sept. 9, 2008. 


Background: Petitioners sought judicial review of 
order of board of zoning appeals approving applica­
tion for special exception. The Circuit Court, Bal­
timore County, Ruth Ann Jakubowski, J., remanded 
to board for further action, and applicant appealed. 
The Court of Special Appeals vacated and re­
manded with instructions, I and petitioners sought 
writ of certiorari. Writ was granted. 

Holding: The Court of Appeals, Harrell, J. held 
that applicant was required to adduce evidence of 
potential adverse effects of its proposed use only 
within area of such proposed use. 

Decision ofCourt of Special Appeals affirmed. 

Murphy, J., concurred with separate opinion. 

West Headnotes 

[1] Zoning and Planning 414 <£=:;:>1745 

414 Zoning and Planning 
414X Judicial Review or Relief 

414X(E) Further Review 
414k1744 Scope and Extent of Review 

414k1745 k. In general. Most Cited 
Cases 

(Formerly 414k74S.1) 
When the court of appeals reviews the final de­
cision of an administrative agency, such as the 
Board of Zoning Appeals, it looks through the cir­
cuit court's and intermediate appellate court's de-

Page 1 

cisions, although applying the same standards of re­
view, and evaluates the decision of the agency. 

[2J Zoning and Planning 414 <£=:;:>1747 

414 Zoning and Planning 
4l4X Judicial Review or Relief 

414X(E) Further Review 
414k1744 Scope and Extent ofReview 

414k1747 k. Questions or errors of 
law. Most Cited Cases 

(Formerly 414k745.l) 
Legal conclusions of board of zoning appeals were 
entitled to no deference, on review by the court of 
appeals in proceedings on application for special 
exception, where controversy concerned proper ap­
plication and analysis of case law, rather than of 
statute or regulation administered by the agency. 

(3) Administrative Law and Procedure 15A <£=:;:> 
413 

ISA Administrative Law and Procedure 
ISAIV Powers and Proceedings of Administrat­

ive Agencies, Officers and Agents 
15AIV(C) Rules and Regulations 

15Ak412 Construction 
15Ak413 k. Administrative construc­

tion. Most Cited Cases 

Statutes 361 ~219(1) 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules ofConstruction 
361k213 Extrinsic Aids to Construction 

361k219 Executive Construction 
361k219(1) k. In general. Most 

Cited Cases 
Deference often accorded an administrative 
agency's interpretation by a reviewing court extends 
only to the application of the statutes or regulations 
that the agency administers. 

[4] Zoning and Planning 414 ~1473 
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September9,2010 

Sent via Hand Delivery 
Ms. Theresa R. Shelton 
County Board of Appeals of Baltimore County 
105 W. Chesapeake Avenue, Suite 203 
Towson, MD 21204 

Re: 	 Cuddles Day Care/505 Gun Road 
Case No.: 09-153-SPHX 

Dear Ms. Shelton: 

Enclosed please find an original and three (3) copies the Petitioners' Post Hearing 
Memorandum with the accompanying exhibits for the above captioned matter. Thank you 
for :your cooperation in this matter. With kind regards, I am 

Very truly yours, 

LES: jkl 
Enclosures 
CC: 	 J. Carroll Holzer, Esquire, Holzer & Lee 

Carole S. DeMilio, Esquire, People's Counsel for Baltimore County 
James V. Hermann, JVHermann & Associates 
Lynn R. Hogg & Elizabeth A. Smith, Cuddles Day Care 
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BALTIMORE COUNTY 
II< BEFOi9AHP OF APPEALSIN RE: PETITIONS FOR SPECIAL EXCEPTION 

and SPECIAL HEARING 
NE Corner of Gun Road & Keech Road '" COUNTY BOARD OF 
(505 Gun Road) 

APPEALS FOR 
13til Election District 
1sl Councilmanic District 	 BALTIMORE COUNTY 

Lynn R. Hogg, et ux. 
Pelilione.rs 

• 	 Case No.: 2009-01 53-SPHX 

* 	 *'" 
PROTESTANTS' MEMORANDUM 

1. 	 Under Maryland law, a rcal estate broker may testify as to the valuation of real 

property. 

The case of Me/rad v. Me/rod, is directly on point for this issue. In this case, the Court of 

Special Appeals found prejudicial error in the trial court's refusal to allow a real estate broker to 

tcstify. See Me/rod v. Melrod. 83 Md. App. 180 (1990), attached hereto and incorporated herein. 

The trial court would not allow the real estate broker to testify about the value of the husband's 

properties, on the basis that the broker was not an appraiser, and therefore, not qualified as an 

I expert. 

The Court of Special Appeals explained that Maryland case law has been repeatedly cited 

in error as supporting the refusal of broker testimony. The case most often erroneously referred 

to is Stickle v. Cit)!, ofBailimore, in which the Court of Appeals refused to allow the testimony of 

a real estate broker as to the value of real property. The Me/rod court points out the basis for the 

Court of Appeals' ruling in Stickle was: "not that the witness was a real estate broker rather than 

LAWOFF"IC:r. 

HOI.ZER ANI:) I.EE 
THE;:lOe BUILC1NQ 

~Qf.I FAIRMOUNT AVIi:NUt:: 

rOWSON, MARYlANO 

an appraiser. but that he did not have even a minimal understanding of the principles implicit in 
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the definition of fair market value (referencing the multiple times that the witness was unable to 

define fair market value). Melrod 1I. Me/rod at 190. ciling Stickle v. CitJe o[Ballimore, 252 Md. 

464 (1969). 

The court explained that "there is no inflexible rule 'detining how much a person must 

know in order to be qualified to express and give expert opinion on any given subject." 

Me/rod v, Melrod at 191. If a real estate broker has prepared the appropriate research, valuations, 

comparisons and has a level of expericncc/knowledge in the valuation of real property, a courl 

may not exclude the broker's testimony solely on the basis of not being an appraiser; to do so 

would result in "manifest prejudice:' fd. at 193. 

Respectfully submitted, 

Attorney for Protestants 

CERTIFICATE OF SERVICE 

1 HEREBY CERTIFY that on this ~y ofJuly, 2010. a copy of the foregoing 

Protestants' Memorandum was mailed first class, postage pre-paid to the following: 

Lawrence Schmidt. Esquire, Gildea & Schmidt, 600 Washington Ave.. Suite 200~ Towson, MD 

21204; and Carole S. DeMilio, Esquire, Deputy People's Counsel for Baltimore County, 105 
I 

West Chesapeake Ave., Suite 204, Towson, MD 21204. 
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10 ML.E. Sv:idenco § 180 

Marylomd Law Encyclopedia 

Databaso updated May 2010 

Anne M.H. Poley. J.D., ofthe sQd'fofthe Nlltioual Legal Research Group, me., and Edward K. Espittg. J.P. and Susan 

1.. ThOJl:lU, J.D. 


IV: ~AR.TICULAR. TYPES OF EVIDENCE 


E. OPINION :eVIDENCS 


2. Expert Testimony 


c, CompetenCy OfBxpctts 


IQpic Summ$l.l Refmnces ~Qrrelation T~ 

§ 180. Valuation t:xports 

west's Key Number Digest 

While there is no inflexible rule defining bow much, a wlt:l:tCl!lll must koow ill order 1.0 be qualified to express an 
opinion MJ an expert on value, it must be made to appeal' thlt the witness possesses such special knowlodse or expe­
ricoco 011 tile subject as to make it appear that his or her opinion is ofsome value; ~how~, tile e:II:pert need not 
have direct ~nal knowledge of an itfm in ordet'to express an opinion as lO its value. W.J 

IDusti'atioDS: 

Tho haad of 11 hOspital':! department or IICCOl.l11tS, who was familial' with the eustom.ruy clwgcs for services such III 
those afforded to the plaintiff, was competent to testU)r as lUI. expert on the fair and rClISOo!Wle V1lIuo orthose servi~S;
f2lJ similarly, one who had been in tho construction busluess for nlO~ than 30 years and was familiar with the 
p12li.o.lirr" butli1lnsl having hud the f()UlldatiOQ AIld. fi.o:nishc:d othermatcria.l.s thwofor, was competent to testify as to the 
value ofthc plaintiff's bll,ildb.lg at tho ti.ql.c: in questioo. c;vcn though hI: bad not!leen the buildillg from the time it WDS 
tmilt until four years afler the time in questlOD. ral . f 

A pt~ who is familiar wim 1b.e value ofpropcrty in the neighborhood, md wbo has exatnined the proporty in 
question, may testify as to the value of11lll1d. ~ It is well established tbllt Any rcd-l:statc d.ealer. assessor, or any othet' 
penon who has e:ngagod. in business of such a <:har;cter as to have acquired. $pec:W latowlcd,ge of the subject is 
competent to testifY with reference tQ the value ofland ifho or she hu an oppoitunity to Corm a. COllect opinion as to its 
value. ~ Thus, it is Ffljudicial error for the eourt to refUse to allow areal-oswc broker to testify as an expc:rt wit/less 
OD lb.!!: value of Ii party!! property and property interests oolely on the basi8 that such witness is nat 1m. apprAiser, ~ 
.ne fact chat II witness is ;1 governxnent officii! also docs not constitute IS ground for disqualifying him or her from. 
t~1ng lllIlIll <eXl'ctt on the VlIluc ofcc:rtatn property IDl but merely constitutes a cim:un9tancc to be considc:w1 by 
the juxy .In weigbinB the ~ert's teStmionYi tal however, bof6ro reDl~~ Q1Il glve opinions ofland values 
tbey must qualitY by showing thm they bavc knowledge ofcomparable salesl that is. they should know whllt similar 
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westlaw. 
.574 A.2d 1 , FOR EDUCATIONAL USE omy Pagel

/ 83 Md.App. 180, 574 A.2d 1 
,(Cite IIi: 83 Md.App. 180, 574 A.ld 1) 

Court of'SpcQi-.i App;lds ofMaryland. 

Ann Marie :MEUlO)) 


v. 

. Joscph K.. MELROD. , 


No. 1385 Sept. Term 1'8', 


May 31, 1990. 

Both particz 1I1'I'Icilled fr6:11) a judsmcnt of abSOlute 
divQt(x; entetcd by the CirCl.J.it C01l1't, Moo.tgolner:y 
County, L. Loonw Ruben, 1. The Court of Special 
Appeal$, Bloom.!., held thllt: (1) cowt'& method of 

, detr:rminit)8 what was marital ~cl whet 'I7f1I,S non­
marital property, in the ~e of the: husbwlt$lI.s~ts, 
was erroneous; (2) it was prcjudi,<jal crrof to refuse 
to allow wife's espert 'Witness to testU'y rcglll'dinS 
the: value of husbllWl'J property inwtcsk\ on ground 
that ~en, a rOll estate broker, W(lJI not an Ap­
prmser; and (3) Chauccllot' did nQt tIb~c: his discre­
tion in failinJ to award wife indcfmitc alimony, I.IS 

;such rcHcf'W~ Dot tcql.Ul!sted. 

Affitn:II~:d in part IUl,d reversed in part; remanded. 

West Headnote!; 

III Divorce 134 ~52.3(1) 

134 Divorce 
134V Alimony, AlIowlUl,cCS, and ).)isposition of 

Property 
134k24S DiSposition ofProperty 

134k252.3 Partic:ular Property or Intere~1;s 
II%Id Mode of Allocalion 

134k2Sl.3(1) k. In gCIlt:11l1. MOSf Cited 

Divorce: 134 €=>%S2.3(3) 

134 Divorce 
134V Alimony, AlIoW8.Doc$, lU1d I)ispositloll of 

Propll1y , 

134kZ46 Di~po:litiQll QfProper1:y 

134,k2S2.3 PlIl'ticWAl' Propcny w: IDtcrC$t$ 
3l'Id Mode ofAUoClltlol1 

l34k2S:2.3(3) k. Sepa.tll~ property and 
property a«luired before n:uuriIl.Sc. Most Cited 
Cru:es 
In &CDenl, "maritl11 propt:rly" is any p~~rty. 
howovcr titled, ,acquired by either or both of the 
putles during tht maxriaiC. thus, it does nOt in. 
dud: pruperty acquired before the marriage; ex,.. 
pte~~ly excluded is property a.«luiJod by inherit­
alice Or gift. tOm :it third pw;ty, pbmerty 'lmcludcd 
by valid II.gtument, oi property "ditectly trac:eablc:" 
to lIomrwiw sources. Code. family Law, §S.201 
(e). 

(2,1 Divwce 134 ~2S2.3(1) 

134 )')ivorcc 
134V Albnony, Allowances, and Disposition of 

l'ropcrty 
134kl48 Disposition ofPropmy 

134k2Sl.3 Plll'ticulnr Ptoperty or Interests 
and Mode ofAlloeadoll 

134k2S2.3(1) k. In gt:nc:ral. MO$t Cited 

Di~ree 134 e=>151.3(3) 

134 Divorce 
134V Aliml)ll)" AlloWIIDces, and Disposition of 

:Pl.'Opcrty 
134ta<1g PillpositiQ:tl of'Ptopctt:y 

1S4k252.3 PatUculu Property or Interms 
and Mode of AllocatiQJl 

134k252.3(3) Ie. Separate property and 
ptoperty /ll:quin:d before marriage. Most Ci~ 
Cases 
Method of dGtennhllng wha.t was marhal and what 
was nonmarital property belonging to hWlband, 
wUcrc:by ~y expenditure out of husband's, oom· 
1llina'lcd tloomarital and marital fimd$J for lUI), pur­
pOX, would be CQl1SU'Ilcd ~ cXI'CDditure of both 
marital and tlOIUIWi~ moncy in the:: smo propor­
tion '!ha( his nwital and nonmarlraI incomo bore to 
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RE: PETITION FOR SPECIAL EXCEPTION * BEFORE THE 
505 Gun Road; NE corner of Gun 
Road & Keech Road * ZONING COMMISSIONER 
13th Election & 1st Councilmanic Districts 
Legal Owner(s): Elizabeth Smith & Lynn Hogg* . FOR 

Petitioner(s) 
* BALTIMORE COUNTY 

* 09-153-X . 

* ,.* * * * * * * * * * 

MEMORANDUM 

People's Counsel submits the following references in support of the position that a 

real estate broker may be qualified to testify as an expert and render an opinion on the 

impact of a zoning special exception on the value of homes in the neighborhood and (he 

subject site. 

BCZR Appendix H Rule 7 a. states: 

"Proceedings before the board being administrative in nature, the board will not 
be bound by the technical rules of evidence but will apply such rules to the end that 
needful and proper evidence shall be most conveniently, inexpensively and speedily 
produced while preserving the substantial rights of the parties." 

BCZR 501.4: 

"The Board shall have the right to employ such technical, expert and other 
assistance as in its judgment may be necessary to aid in the proper investigation and 
determination of any questions pending before it." 

Maryland Rule 5-702: 

"Expert testimony may be admitted, in the form of an opinion or otherwise, if the 
court determines that the testimony will assist the trier of fact to understand the evidence 
or to determine a fact in issue. In making that determination, the court shall determine (1 ) 
whether the witness is qualified as an expert by knowledge, skill, experience, training, or . 
education,(2) the appropriateness of the expert testimony on the particular subject, and 
(3) whether a sufficient factual basis exists to support the expert testimony." 

Johnson & Higgins ofPa., Inc. v. Hale, 121 Md. App. 426 (1998): 
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A person whose education and work expenence had provided him with 

considerable background in the field of marine insurance was properly qualified as an 

expert in the field; the fact that he had not personally worked as an insurance broker, or 

specifically underwritten tug arid barge operations, did not disqualify him as an expert 

regarding marine insurance contracts. 

See attached from Salkin, American Law of Zoning 5th Edition, § 40:36: 

"Real estate brokers are frequently used to prove the probable impact or lack of 
impp.ct of a proposed use, ..." 

See attached from Salkin, American Law of Zoning 5th Edition, § 40:31. 

CAROLE S. DEMILIO 
Deputy People's Counsel 
Jefferson Building, Room 204 
105 West Chesapeake Avenue 
Towson, MD 21204 
(410) 887-2188 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY tha:t on this 14th day of July, 2010, a copy of the foregoing 

Memorandum was mailed to J. Carroll Holzer, Esquire, Holzer & Lee, 508 Fairmount Avenue, 

Towson, MD 21286 and Lawrence E. Schmidt, Esquire, Gildea & Schmidt LLC, 600 

Washington Avenue, Suite 200, Towson, MD 21204, Attorney for Petitioner(s). 

. o~~~~ 
!, 	

CAROLE S. D ILIO 
Deputy People's Counsel for 
Baltimore County 



§ 40:30 AMERICAN LAW OF eNG 
can separate the material and relevant facts and arrive at the 
truth. 

§ 40:31 The rules of evidence 

As is true generally in proceedings before administrative bod­
ies, the "strict rules of judicial procedure are not imposed with 
respect to inquiries made by" the board of appeals. 1 In general, it 
is held that the board of adjustment is not bound by the rules of 
evidence.2 The courts have said that such a board has sufficient 
expertise in the matters which come before it to sort the wheat 
from the chaff without the aid of the formal rules which apply to 
courts, and with which the members are not fully conversant.3 

[Section 40:31J 

l Fandel v. Board of Zoning Adjustment of Boston, 280 Mass. 195, 182 N.E. 
343 (1932). 

2Neuman v. City of Baltimore, 251 Md. 92, 246 A.2d 583 (1968); Monte 
Vista Professional Bldg., Tnc. v. City of Monte Vista, 35 Colo. App. 235, 531 P.2d 
400 (1975); Bonnie View Country Club, Inc. v. Glass, 242 Md. 46, 217 A.2d 647 
(1966); Dal Maso v. Board of County Com'rs of Prince George's County, 238 Md. 
333, .209 A.2d 62 (1965); Socony Vacuum Oil Co. v. Murdock, 165 Misc. 713, 1 
N.Y.S.2d 574 (Sup 1937); Zimarino v. Zoning Bd. of Review of City of Provi­
dence, 95 R.1. 383, 187 A.2d 259 (1963); Carter v. Town of Chapel Hill, 14 N.C. 
App. 93, 187 S.E.2d 588 (1972); Board of Adjustment of City of San Antonio v. 
Willie, 511 S.W.2d 591 (Tex. Civ. App. San Antonio 1974), writ refused n.r.e., 
(Dec. 11, 1974). 

See also Silveri v. Nolte, 128 A.D.2d 711, 513 N.Y.S.2d 205 (2d Dep't 
1987); Van Sant v. City of Everett, 69 Wash. App. 641, 849 P.2d 1276 (Div. 1 
1993). Local zoning boards are not strictly bound by formal rules of evidence as 
long as the party whose rights are being determined has the opportunity to ex­
amine an adverse witness and to present evidence in support of his position and 
in rebuttal of his opponents. Burton v. New Hanover County Zoning Bd. of 
Adjustment Under. Zoning Ordinance of New Hanover County, 49 N.C. App. 
439,271 S.E.2d 550 (1980). 

See generally Roswig, Rules of Evidence in Zoning Trials, 31 Syracuse L. 
Rev. 787 (1980>'. . 

3People ex reI. F~rdham Manor Reformed Church v. Walsh, 244 N.Y. 280, 
155 N.E. 575 (1927). 

Admission into evidence of a memorandum of law submitted to the zon­
ing board of adjustment by counsel for applicants for a variance was proper as 
it could be found material in assessing the legality of the actions of the board. 
Carter v. City of Nashua, 113 N.H. 407, 308 A.2d 847 (1973) .. Where zoning 
hearing board granted a certificate of occupancy confirming a nonconforming 
use of a 27-unit trailer park, the board did not abuse its discretion by relying on 
findings in solicitor's letter to the borough council regarding the property even if 
the letter was hearsay, considering there was no objection made to its use. 
Borough of Youngsville v. Zoning Hearing Bd. of Borough of Youngsville, 69 Pa. 
Commw. 282, 450 A.2d 1086 (1.982). Evaluation of the testimony offered at a 
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DETERlVIINATION OF THE ZONING COMMISSIONER ON REMAND 

FROM THE BALTIMORE COUNTY BOARD OF APPEALS 


This matter originally came before the Zoning Commissioner for consideration of 

Petitions for Special Hearing and Special Exception filed by the legal owners of the property, 

Elizabeth· A. Smith and her husband, Lynn R. Hogg, through their attorney, Lawrence E. 

Schmidt, Esquire. Pursuant to Section 424.5A of the Baltimore County. Zoning Regulations 

(B.C.Z.R.), the Petitioners requested a special exception to allow a Class B Group Child Care 

Center as a principal use on their property with a maximum of up to 24 children. l Special 

hearing relief was also requested from Section 409.12.B of the B.C.Z.R. to approve a modified 
, 

f 
parking plan on the property. i 

Following a public hearing before the undersigned, the requested relief was denied in an 

Order dated May 12,2009. The Petitioners filed a timely appeal to the Baltimore County Board 

of Appeals and a de novo hearing ensued. On behalf of the Petitioners, Mr. Schmidt offered an 

amended site plan into evidence that was not previously submitted to the Zoning Commissioner. 

-
1 On April 17, 2008, a Class A Group Child Care Center Use Permit was issued for this location by Timothy M . 
Kottoco; Director of the Department of Permits and Development Management. This permit, introduced at the 
Zoning Commissioner's hearing as Petitioners' Exhibit 2, allows for a maximum of 12 children and is an accessory 
use within the Petitioners sirlgle-family dwelling. The petition for special exception was therefore filed to expand 
the existing facility. 

>­en 

IN RE: PETITIONS FOR SPECIAL HEARING * BEFORE THE 
AND SPECIAL EXCEPTION 
NE Comer of Gun Road and * ZONING COMMISSIONER 
Keech Road 
(505 Gun Road) 

13th Election District 
1st Council District 

Lynn R. Hogg, et ux 
Petitioners 

* 

* OF 

* BALTIMORE COUNTY 

* 

* Case No. 2009-0153-SPHX 

* * * * * * 



J. Carroll Holzer, Esquire and Carole S. DeMilio, Esquire who respectively represented the 

Protestants and the Office of People's Counsel at the de novo hearing, objected to the submittal 

of the amended plan. 

In the interest of judicial economy, the parties settled this dispute by entering into! a 

stipulation whereby this case was remanded to this Commission "for the sole purpose of him 

convening a public hearing at which time the Hermann site plan shall be offered into evidence." 

See stipulation. The stipulation provided that "following the hearing, the Zoning Commissioner 

shall issue a written decision indicating if the plan is compliant with County rules/regulations for 

site plans accompanying Petitions for Special Exception and Special Hearing and shall also 

affirm or amend, as the case may be, his decision of May 19,2009 based thereon." Accordingly, 

this matter was scheduled for a public hearing on March 11,2010 to consider the effects, if any, 

of the amended site plan on the decision to deny the Petitioners' request for Special Exception. 

Appearing at the p~blic hearing following the remand were Lynn Hogg and Jim Hermann 

with JV Hermann & Associates, LLC, the registered landscape architect who prepared the 

amended site plan, along with Petitioners attorney, Charles Marek, Esquire from Gildea and 

Schmidt, LLC. Several interes~ed citizens appeared at the hearing including Paul and Lucy 

McKean, John Joseph Bennett, William H. Moore, and Paul Donoghue. J.. Carroll Holzer, 

~ 


Esquire appeared on behalf of several citizens who oppose the requested relief. 

The subject property andrequested relief were explained in great detail in the May 19, 

2009 Order and will not be recounted in this Order. To briefly summarize, the Petitioners have 

operated Cuddles Early Learning Center as a Class A Child Care Center since June 2008 and 

now wish to increase the number of pre-school children enrolled in the center from 12 to 24. 

While a Class A Center is permitted as of right in the R.C.5 zone, the proposed increase in 

-2­



enrollment creates a Class B Child Care Center, which is only permitted by Special Exception? 

Accordingly, the Petitioners filed a Petition for Special Exception, which was denied for several 

reasons more fully explained in my Order ofMay 12,2009. 

At the publi~ hearing following the Board of Appeals' remand, Mr. Marek simply 

introduced the new site plan for the Petitioners and refrained from making any argument with 

regard to how the amended plan might affect the prior denial of the special exception use. The 

. plan was marked and accepted into evidence as Petitioners' Remand Exhibit 1. : 

Testimony describing the changes illustrated on the amended plan was briefly given by 
I 

Mr. Mar.ek and William H. Moore ..Mr. Marek explained that the primary changes include the 

relocating of the playground area, modifying parking space locations, and correcting the width of 

the macadam driveway. Mr. Moore expanded on these amendments and point~d out that the new 

plan also reflects changes to fencing along Gun Road, corrections to the circle driveway 

configuration and location of the residential transition area (vegetative buffer). 

The Zoning Advisory Committee (ZAC) comments concerning the updated plan were 

received and are made a part of the record in this case. 

After reviewing the amended site plan, I find that the plan was properly presented to the 

Bureau of Zoning Review and sealed, signed and certified by the necessary parties. The plan 

meets all requirements for filing and will be accepted and transferred to the Board of Appeals 

pursuant to the terms of the stipulation. Given the limited testimony presented at the remand 

hearing, I do not find any basis for altering or amending my original decision denying the 

2 Group Child Care Center isdefmed in Section 101 of the B.C.Z.R as: "A building or structure wherein care, 
protection and supervision is provided for part or all of a day on a regular schedule at least twice a week to at least 9 '1 children, including children of the adult provider." A Group Child Care Center, Class A, is defmed as: "A Group !J 	 Child Care Center wherein chUd care is provided for no more than 12 children at one time". A Group Child Care 
Center, Class B, is defined as: "A Group Child Care Center wherein child care is provided for more than 12 
children." 
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Petitioners' request for a Class B Child Care Center use on the subject property. In my 

judgment, the proposal still does not meet the criteria set out in Sections 502.1.B and 502.1. G of 

the B.C.Z.R. and thus, the burden of proof to demonstrate otherwise lies with the Petitioners. 

THEREFORE, IT IS ORDERED by the Zoning Commissioner of Baltimore County, this 

J,41Si. day of March, 2010, that the amended site plan will be accepted into 

evidence, incorporated in the case file, and transmitted to the Board of Appeals. 

IT IS FURTHER ORDERED that the Conclusions and Findings of Fact contained in the 

Order issued on May 12,2009 continue to remain in full force and effect. 
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MARYLAND 

JAMES T. SMITH, JR. WILLIAM J. WISEMAN III 
COl/illy Executive March 24,2010 Zoning Commissioner 

AndreW'M. Belt, Panel Chair 
Board of Appeals of Baltimore County 
105 West Chesapeake A venue, Room 203 

. Towson, Maryland 21204 

RE: ORDER ON REMAND - PETITIONS FOR SPECIAL HEARING 

AND SPECIAL EXCEPTION 


NE Comer of Gun Road and Keech Road 
(505 Gun Road) . 
13 tl) Election District - 1 st Council District 

'Lynn R. Hogg, et ux - Petitioners 

Case No. 2009·0153-SPHX 

Dear Mr. Belt: 

The public hearing on remand to provide an opportunity for the Zoning' Commissioner, 
County reviewing agencies and the parties time to clarify or amplify their opinions on the 
amended site plan has been completed. Accordingly, the case file(s), amended site plan 
(Petitioners' Remand Exhibit 1) and agency comments are being returned to you and Theresa R. 
Shelton for further proceedings. 

By copy of this letter, all parties have been provided with the findings and deCision 
rendered in this matter. 

EMAN, III 
Zoning Commissioner 

WJW:dlw for Baltimore County 
Enclosure 

c: Lawrence E. Schmidt; Esquire & Charles Marek,Esquire, Gildea & Schmidt; LLC, 
600 Washington Avenue, Ste. 200, Towson, MD 21204 

Elizabeth Smith and Lynn Hogg, 505 Gun Road, Halethorpe, MD 21227 
Jim Hermann, JV Hermann & Associates, LLC, 1895 Eden Mill Road, 

Pylesville, MD 21132 '. 
Paul F. and Lucy W.McKean,403 Gun Road,.Baltimore, MD 21227 

Jefferson 8uilding i 105 West ChesHpcuke Avenue. Suite 103 i Towson. Maryland 21204 I Phone 41 0-887-JR68 I Fax 410-887-3468 
www.ballimorecollnlymd.gov 

http:www.ballimorecollnlymd.gov
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MARYLAND 

JAMES T SMITH, JR. WILLIAM J. WISEMAN III 
County Executive March 24,2010 Zoning Commissioner 

Andrew M. Belt, Panel Chair 
Board of Appeals of Baltimore County 
105 West Chesapeake Avenue, Room 203 
Towson, Maryland 21204 

RE: ORDER ON REMAND - PETITIONS FOR SPECIAL HEARING 
AND SPECIAL EXCEPTION 


NE Corner of Gun Road and Keech Road 

(505 Gun Road) 

13th Election District - 1 st Council District 

Lynn R. Hogg, et ux - Petitioners 

Case No. 2009-0153-SPHX 


Dear Mr. Belt: 

The public hearing on remand to provide an opportunity for the Zoning Commissioner, 
County reviewing agencies and the parties time to clarify or amplify their opinions on the 
amended site plan has been completed. Accordingly, the case file(s), amended site plan 
(Petitioners' Remand Exhibit 1) and agency comments are being returned to you and Theresa R. 
Shelton for further proceedings. 

By copy of this letter, all parties have been provided with the findings and decision 
rendered in this matter. 

Zoning Commissioner 
for Baltimore County WJW:dlw 


Enclosure 


c: Lawrence E. Schmidt, Esquire & Charles Marek, Esquire, Gildea & Schmidt, LLC, 
600 Washington Avenue, Ste. 200, Towson, MD 21204 

Elizabeth Smith and Lynn Hogg, 505 Gun Road, Halethorpe, MD 21227 
Jim Hermann, JV Hermann & Associates, LLC, 1895 Eden Mill Road, 

Pylesville, MD 21132 
Paul F. and Lucy W. McKean, 403 Gun Road, Baltimore, MD 21227 

.Ii:IT.:rsoll Building i lOS West Chesapeake Avenue. Suite 103 i Towson. Maryland 21204 I Phone 410-887-311611 I Fax 410-887-3468 
www.haltil1lorecolllllyrnd.gov 
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Andrew M. Belt, Panel Chair 
March 24,2010 
Page 2 

John Joseph Bennett, 516 Gun Road, Baltimore, MD 21227 
William Moore, 510 Gun Road, Baltimore, MD 21227 
Paul G. Donoghue, President, Gun Road Historical and Protective Association, 

508 Gun Road, Baltimore, MD 21227 
Elizabeth A. Donoghue, 508 Gun Road, Baltimore, MD 21227 
Larry Link, L.J. Link, Jr., Inc., Box 727, Brooklandville, MD 21022 
J. Carroll Holzer, Esquire, Holzer & Lee, 508 Fairmount Avenue, Towson, MD 21286 
Nancy J. and Frank A. Lindberg, 511 Gun Road, Baltimore, MD 21227 
Janet G. Bruns, 301 Gun Road, Baltimore, MD 21227 
William Watson, 422 Gun Road, Baltimore, MD 21227 
Jackie Hedeman, 408 Gun Road, Baltimore, MD 21227 
Frank Allen Earp, 424 Gun Road, Baltimore, MD 21227 
Naomi Baldwin, 324 Gun Road, Relay, MD 21227 
Mary Jane and Charles G. Macgill, 319 Gun Road, Relay, MD 21227 
Jeremy S. Walsh, 5300 Keech Road, Relay, MD 21227 
Dennis E. Wertz, Community Planner, Office of Planning 
Stephen E. Weber, Chief, Traffic Engineering Division, DPW 
People's Counsel; File 
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RE: 	 PETITION FOR SPECIAL EXCEPTION· * BEFORE THE COUNTY 


505 Gun Road; NE corner of Gun 

Road & Keech Road BOARD OF APPEALS 
* 
13th Election & 1st Councilmanic Districts 
Legal Owner(s): Elizabeth Smith & Lynn Hogg* FOR 

Petitioner(s) 
. BALTIMORE COUNTY * 
09-153~X* 

BALTIMORE COUNTf * * * * * * * * * 
BOARD OF Af'PE.ALS . 

People's Counsel files this Memorandum in Support ofMotion to Dismiss 
Petitioner's Petition f(}i: Special Exception and Modified Parking Plan 

Protestants and People's Counsel joined in an oral Motion to Dismiss Petitioner's 

case on Day 2 of the hearing. The Board of Appeals ("CBA") asked all Counsel to 

prepare Memorandum to be submitted simultaneously on ~anuary 11, 2010 before any 

further proceedings in this case. 

Introduction 

The Motion is based on the following: (i) lack of jurisdiction based on lack of 

public notice on the amended petition due to Petitioner's introduction at the hearing of a 

site plan that is not the original site plan submitted at the Zoning Commissioner's hearing 

. and reviewed by the Baltimore County agencies; (ii) the proposed site plan has not been 

seen or reviewed by the Baltimore County agencies charged with review of zO,ning 

petitions; (iii) lack of jurisdiction based on lack of public notice on the amended petition 

because Petitioner's counsel introduced a new or amended plan for the first time on the 

. first day of the hearing on November 10, 2009, thus depriving Protestants and People's 

Counsel of the required noticeliad opportunity to prepare their case; (iv) at the hearing on 

Day 1, Petitioner's attorney continued to refuse to provide a copy of the site plan to 

opposing counsel, and refused to provide them with a copy following the first day of 

hearing so that they may have had, at the least, a copy to prepare for the subsequent 

hearing dates; (v) it appears the proposed plan ~oes not contain the necessary 

requirements for a plan required by Zoning Review, Department of Permits and 

Development Management and, in any event, the proposed plan does not affinnatively state 
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or explain the difference from the original plan submitted with the zoning petition by "red-line" 

or any other way. 

Petitioner's actions have placed an undue burden on Protestants and Peopie's . 

Counsel and constitutes defective notice which prohibits Petitioner from proceeding with 

this hearing before the CBA. In addition, Petitioner's actions are unfair to the CBA who 

is being asked to rule on a zoning petition without the benefit of Baltimore County 

comments on the plan in areas such as fire code, road and traffic impact, design, 

screening, landscaping, and enviI:onmental impact. Since Petitioner is requesting a 

special exception and modified parking plan, such comments concern the standards under 

BCZR 502.1 as well as the parking requirements and are· directly related to the CBA's 

decision. In any event, in zoning matters on appeal such comments are always in the 

CBA file for its review. 

It is also important to note that the Zoning Commissioner denied the relief based 

on the vehicular access, site distances, and compatibility of the size of the proposed day 

care center, all of which depend on specifics in the site plan reviewed by the Zoning 

Commissioner. 

Moreover, the Office of Planning found numerous deficiencies in the original site 

plan and recommended a denial of the special exception. It is logical to assume that the 

proposed site plan also requires the benefit of scrutiny by the Planning Office and the 

other reviewing agencies. The Planning Office's comments dated April 8, 2009 are 

strikingly lengthy and comprehensive, a~d include the following: 

"The size (capacity) of the proposed group childcare center is not 
compatible with, and won't complement, the Gun Road neighborhood .... A Class 
B Group Child Care center is not a logical extension of a residential use ... The 
site plan doesn't comply with Section 409 (Off-street Parking and Loading) of the 
BCZR ... It appears that the site plan doesn't accurately show the location of the 
one-way driveway .... The existing fence surrounding the play area shown on the 
site plan is in violation of· the BCZR. . . . Public sewer does not serve this 
neighborhood. It isn't clear whether the private on-lot sewer system will be 
adequate to serve a large-capacity day care center." 

2 




Petitioner cannot try to ~scape the unfavorabie Planning comments by claiming 

they do not pertain to the newly proposed site plan or by suggestfng they comply with the 

Planning Office's objections without another review by the Planning staff, among others. 1 

Any changes to the site plan would necessarily relate to these issues. A petition 

may not be amended at the CBA in such a way as to increase the impact of the proposal or add a 

new element which a member of the public reasonably would fmd material in considering 

whether to participate. Cassidy v. County Board ofAppeals 218 Md. 418 (1958). 

Legal Analysis 

The notice requirements in zoning cases is statutory and the Maryland appellate 

courts have addressed this issue. In addition, the respected zoning treatise, Anderson's 
\ 

American Law o/Zoning, discusses this issue at length. 

Notice is an element of procedural due process of law. It is incorporated in the 

Express Powers Act, Article 25A, S~c. 5(U), Maryland Code, in County Charter Sec. 603 

for the Board of Appeals, and County Code Sec. 26-127 pertaining. to zoning 

commissioner hearings. 

Defective notice is fatal to jurisdiction. Cassidy, supra. While its scope of review is de 

novo, the CBA nevertheless exercises appellate jurisdiction. UPS v. People's Counsel 336 Md . 


. 569 (1994). A petition may not be amended at the CBA if it increases a plan's impact or add s an 


element which a citizen reasonably would fmd material in deciding whether to participate. 


Cassidy, supra. 

In People's Counsel v. Mangione, 85 Md. App. 738 (1991), the Court of Special 

Appeals reversed the Circuit Court's granting of a Motion to Alter or Amend, thus 

prohibiting a Petitioner from amending his special exception for a 240-bed nursing" 

facility to a 120-bed nursing facility, even though arguably a less intense use. The 

Petitioners originally sought a special exception for a 240 bed facility. The request was 

denied by both the Zoning Commissioner and Board of Appeals. On appeal, and after the 

Circuit Court affirmed the CBA's denial, the Petitioners filed a Motion to Amend with 

the Circuit Court to reduce the size to a 120 bed facility. The Circuit Court granted the 

Motion and remanded the case to the CBA. The Court of Special Appeals reversed the 
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Circuit Court and rejected Petitioners' argument, among others, that the Petition before 

the Zoning Commissioner sought only to obtain zoning approval for a convalescent home 

and that the number of beds was not relevant to the relief sought. The CSA stated: 

"Our review of the record does not reflect that a petition for a 120-bed facility 
was ever filed with the administrative zoning agency ... We first note that the site plans 
that are included in the extract as being filed with the application (that is missing) refer to 
a 240-bed facil~ty." Id. at 744. 

"The record reflects that at no time was an application for a 120- bed facility ever 
filed with the administrative agency. Nor is there any record that the original 240-bed 
application was downsized by proper amendment. ... Furthermore, the Board made no 
ruling on the feasibility of a 120-bed facility." Id. at 747. 

Although the amendment in Mangione occurred in the appellate process after the 

CBA hearing, the law pertains to the instant case under the UPS case, supra at 581!584, 

which held the CBA exercises appellate jurisdiction in a de novo appeal: 

"The Baltimore County Charter, in § 602 (e), grants to the Board of Appeals 
"original and exclusive jurisdiction over all petitions for reclassification." This is the only 
original jurisdiction granted to the Board of Appeals by the Charter or laws of Baltimore 
County. Except for reclassifications, the Board's jurisdiction is exclusively appellate .... 
Baltimore County has decided to give its Board of Appeals original jurisdiction in only 
one category of cases, namely reclassifications. In all other matters, Baltimore County 
has decided to vest only appellate jurisdiction in the Board of Appeals." . 

Even if the amendment proposed by the Petitioner was in response to opponents' 

concerns, amendments to the site plan on the hearing date were not permitted by the Court of 

Special Appeals in Great Falls v. Constellation, 122 Md. App. 700 (1998). There, the petitioner 

Constellation requested a special exception for a nursing home. On the last day of the hearing 

and with only a few days notice to the opponents, Constellation offered a revised site plan that 

reduced the square footage of the building in response to objections by the neighbors, showed 

additional landscaping to provide more buffer between the proposal and the residences, reduced 

the length of one wing of the structure in response to an adjoining neighbor's opposition, and 

showed a revised planting and forest conservation plan showing additional landscaping to more 

effectively screen and buffer the proposal from an opponent's residence. None of the 
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amendments produced a concomitant negative effect. The special exception was approved by the 

Board and affirmed by the Circuit Court. The CSA reversed and remanded, citing Constellation's 

failure to comply with the, Board's 10 day notice requirement for introduction of evidence. The 

CSA said the notice provision was a rolling requirement enforceable throughout the many days 

of hearing, the Board had no discretionary power to waive the notice, and dismissed 

Constellation's argument that the Board could "waive minor procedural defects or errors that do 

not affect substantive rights of the parties in order to proceed on the merits." Id. at 743. Instead 

the CSA found that the inability of the opponents to respond to the amended plan because the 

record was closed constituted a prejudicial, rather than a minor error. Id. at 744 . 

. Although the re were specific statutory notice requirements in Great Falls, it is relevant 

here because the Court recognized that opposing parties must be given the opportunity to review 

with Counsel and experts, if any, and prepare a response to, an amended plan, even if the plan 

attempts to address concerns of the opposition in their favor or to resolve disputed issues. 

The issue of amendment of a site plan and notice was again addressed in In The 

Matter Of John Mangione, et al #03-C-03-009661. (Coincidently, this case involves a 

different location for an assisted living facility proposed by another member of the 

Mangione family. But it is otherwise unrelated to the CSA case cited above). 

In a Circuit Court opinion in this 2003 'Mangione case, Judge John O. Hennegan 

reversed and remanded the CBA's approval of a special exception and variances for a 

proposed continuing care facility building in Padonia. At the hearing, the CBA permitted 

amendments of the variance requests which increased the height variance from 50 ft to 60 

ft and the length of the building from 250 ft to 260 ft. In addition to referring to the 

Express Powers Act, Judge Hennegan pointed out that the amendment at the CBA level 

violated the notice provision in the Baltimore County Code [currently BCC 32-3-302] 

and Rule 2a of the CBA, which requires a ten day notice for hearings to all parties. 

5 




Judge Hennegan reversed the CBA's decision, which was based on the CBA's 

position that the amendment was in its sole discretion. The Circuit Court disagreed and . 

stated: 

"The Board, however, incorrectly assessed its amount of discretion. The Board 
has de novo review, yet it still exercises appellate jurisdiction. UPS v. People's Counsel, 
336 Md. 569 (1994). Although the Board has the right to hear additional evidence, I if the 
additional evidence is material, then the other party must have proper notice of that 
evidence. Cassidy v. County Board of Appeal, 218 Md. 418 (1958)." 

. Petitioner in the instant case claims that there is no change to the special exception 

request, only changes to the site plan. But in Mangione, 2003, the Petitioners also argued 

that no additional notice is required because the changes in the sit~plan were minor, that 

this was not an "amendment" because only the site plan and not the zoning petition itself 

was changed, and that there is no requirement that the zoning petition contain the 

dimensions of the proposal. 

Judge Hennegan rejected Petitioners' positions and pointed out that the Zoning 

Commissioner "needed the dimensions of the facility at his disposal" to review the 

special exception request under the BCZR 502.1 criteria. Judge Hennegan pointed out: 

"By changing the facility's dimensions, a new determination is required as to 
whether or not section 502.1's criteria were met. The increased height and width of the 
facility could possibly not satisfy the criteria of 502.1 which would prevent granting the 
special exception. 2 . . . 

This Court finds that Petitioners' claim is without merit. A decision on whether 
the facility meet the criteria of section 502.1 cannot be made without looking at the site 
plan. Therefore, this Court finds that the site plan is an integral part of the petition." 

The Circuit Court held that the material change to the site plan required that notice 

be given and an opportunity for the public to be heard. The Court remanded the case for a 

new hearing. 

Similarly, in the instant case, the Petitioner is requesting a special exception, 

which by its nature requires review a detailed site plan by Protestants and People's 

Counsel, as well as the CBA. A day care facility differs from the surrounding residential 

uses. The nature of the special exception use here includes both the home and outdoor 

facilities, as well as the roads in and out of the neighborhood. Compared to the 
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surrounding single home uses, it is more intense in areas such as traffic, concentration of 

population, and safety for both the children and the neighborhood residents, including 

fire, pedestrian and traffic safety. Thus the details in the site plan are important to the 

community and merit special attention from Baltimore County agencies charged with 

zoning, planning and development. 

It is also significant that the R.C. 5 zone, which, applies to the site, has numerous 

restrictions, in addition to the general restrictions in residential zones. They include 
I 

location and sjze of accessory structures or uses, the setbacks from property lines, the 

percentage of the lot that may be covered by structures, as well as performance standards, 

which include such aspects as "architectural form, scale, materials, detailing and 

landscaping context. ... vegetation, ... vistas,... location of fences, ..." BCZR 

§ lA04.3, § lA04.4, §400. 

Young, Kenneth H. Anderson Law of Zoning 4th Edition 

People's Counsel believes excerpts from the Anderson treatise would be helpful to 

the CBA on the issue of notice and lack of jurisdiction. They are reproduced here as 

quotes from the named section of the treatise. 

§ 22.21 . Ruling on the adequacy of notices which contained varied deficiencies, 

the courts have been guided by the main objective of notices of hearing, to inform 

persons entitled to notice of the purpose and subjeCt of the hearing .... where notice of 

hearing is required the notice must inform the party entitled to it of the nature of the 

application and of the land which is involved. (citations omitted). 

A notice of hearing must describe with reasonable accuracy the relief which is 

sought by the applicant or appellant. (citation omitted). 

§ 22.17 Traditionally, all of the principal steps in the zoning process, from 

enactment through enforcement, are taken after notice and public hearing .... the public 

interest in the outcome of zoning disputes is protected by procedural requirements. Given 

the quasi-judicial character of the board of adjustment function, it is predictable' that the 

board can decide a matter which falls within its original or appellate jurisdiction, only 

after notice and hearing ... The tolerance of informality which is reflected in the judicial 
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decisions which relate to pleaslings, rules of. evidence, and other aspects of board 

procedure, are less evident where notice and hearing are involved. These are regarded as 

essential ingredients of administrative justice, and substantial or even literal compliance 

with requirements is required. Statutory notice and hearing requirements are regarded as 

mandatory. Failure substantially to comply will result in reversal of the boards decision 

unless the court concludes that the person not notified had actual notice and appeared at 

the hearing, that the litigant had adequate time to prepare, and that no public harm was 

done. (citations omitted). 

The requirement that board action be preceded by notice and hearing is 

jurisdictional. Action by a board of adjustment which is taken without notice and hearing 

may be nullified. (citations omitted). 

The requirement of notice is satisfied only if the notice affords to parties and other 

interested persons an adequate opportunity to prepare as well as to attend. (citations 

omitted). 

§ 22.18. A simple requirement that notice of hearing be given is considered to 

mean that "reasonable" notice must be given .... Where an undated letter notified a party 

on Friday, that a hearing would be held on the following Tuesday, a Massachusetts court 

held that the requirement of reasonable notice was not satisfied because the litigant was 

not given adequate time in which to prepare. (citations omitted). 

§22.24 The power of a board of adjustment to grant administrative relief, in the 

exercise of its original or appellate jurisdiction, may be employed only after such notice 

and hearing as is required by the applicable enabling acts, charters, or ordinances. 

(citations omitted). The hearing requirement is regarded as mandatory; action by a board 

of adjustment without compliance is a nullity. (citations omitted)'. A board decision 

reached through informal proc~dures which do not include an official hearing is void. 

(citations omitted) .... Reviewing administrative conduct in the hearing room, the courts 

have fixed their attention upon the basic purpose of a public hearing to afford to all 

interested parties a full and fair opportunity to be jheard, and they have placed little 

emphasis upon rules of evidence, or other niceties of court procedure. (citations omitted). 
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§ 22.24 In general, judicial attention is focused upon the question whether the 

hearing was basically fair .... Defects which might otherwise constitute reversible error 

will be overlooked if they apparently did not prejudice any litigant, or if they were 

knowingly waived in the' .course of the hearing. Where, for. example, plans and 

specifications relevant to a hearing on' an application for a special permit were 
" 

unavailable on the hearing day, but the party who later complained declined the 

chairman's offer of a postponement, the lack of such relevant evidence did not render the 

hearing unfair. This result was reached althol;lgh the plans were held by a public official 

on the hearing day. (citations omitted). 

§22.24 A litigant must, not be denied a fair opportunity· to introduce relevant 

evidence. (Citations omitted). 

Baltimore County Requirements for Zoning Petitions and Plats 

In addition to the case law and treatise, the Baltimore County Zoning Review 

Office under the Department of Permits and Development Management has set forth the 

requirements for a zoning petition and plat. It is clear Petitioner in the instant case has 

failed to follow both the letter and spirit of these requirements in proposing an amended 

plan for the first time at the CBA hearing. 

Baltimore County has issued a type of manual titled "Hearing Checklist" for 

zoning petitions. On page 7 of the manual it is stated that "The Application Must 

Contain ... 2. Twelve (12) copies of the plat with information as indicated on checklist 

See Example #2." The specific Plat requirements are delineated on page 11 and' are 

attached to t~is Memorandum. At the end it is important to note the phrase referring to 

the zoning Petition and the documents that accompany the Petition: "All of the above 

information must be complete and accurate or the Petition cannot be accepted for 

filing!" (emphasis in original). 

Clearly, all of the requirements, including the Plat, are part of the zoning 

application included in the file as part, of the Petition. This means that any interested party 

should have the ability to see the entire application in order to determine its position. 
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The manual also points out that in a hearing, the zoning commissioner [and CBA 

in a de novo hearing] cannot address the requirements· of county and state agencies, who 

have sole responsibility to make those decisions. The manual lists 10 agencies and states: 

"Prior to preparing the required plan, the petitioner or his engineer should contact the 

following agencies for pertinent data that may be required by that particular agency." 

In practical terms, this means a plan must be reviewed by the agencies before it is 

presented at the hearing. Not only is it not permitted but it is patently unfair to preclude 

not only the citizens but the CBA to have the benefit of the comments of the County 

agencles. 

Summary 

. Contrary to Petitioner's position stated at the hearing in the present case, ·the CBA's 

authority in this matter derives from its appellate jurisdiction, meaning the application, requested 

relief, plat and site plan, etc cannot be amended at the CBA level under the language in UPS, 

supra, Mangione. supra and the long-standing policies stated in the Anderson treatise. 

Under these circumstances, the case must be dismissed or remanded to the Zoning 

Commissioner for a new public notice and new hearing, including a review by the County 

agencies. This also will afford the Zoning Commissioner the opportunity to exercise his original 

jurisdiction over the new proposal; and afford county agencies and existing parties, as well as the 

public, an opportunity to prepare for it. 

PETER MAX ZIMMERMAN 


Deputy People's Counsel 
Jefferson Building, Room 204 
105 West Chesapeake Avenue 

. Towson, MD 21204 
(410) 887-2188 

c 
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• 

CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that on this 11th day of January, ,2010, a copy of the foregoing 

People's Counsel files this Memorandum in Support of Motion to Dismiss Petitioner's 

Petition for Special Exception and Modified Parking Plan was mailed to J. Carroll Holzer, 

Esquire, Holzer & Lee, 508 Fairmount Avenue, Towson, MD 21286 and Lawrence E. Schmidt, 

Esquire, Gildea & Schmidt LLC, 600 Washington Avenue, Suite 200, Towson, MD 21204, 

Attorney for Petitioner(s). 

Deputy People's Counsel 
for Baltimore County 

CAROLE S. MILIO 
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LAW OFFICE 


HOLZER AND LEE 

THE 508 BUILDING 


508 FAIRMOUNT AVENUE 


TOWSON, MARYLAND 


21286 


(410) 825,6961 


FAX, (410) 825,4923 


RE: PETITION FOR SPECIAL EXCEPTION * , BEFORE THE 
505 Gun Road 
NIB Comer of Gun Road & Keech Road BOARD OF APPEALS * 

* FOR 
13th Election District 
1st Councilmanic District BALTIMORE COUNTY * 

Legal Owner(s):, Elizabeth Smith & Lynn Hogg * Case No.: 09-153-X 

Petitioner( s) * 

* * * * * * * * * * * * * 

PROTESTANTS' MEMORANDUM IN SUPPORT OF MOTION TO DISMISS 

Protestants' file this Memorandum in Support ofMotion to Dismiss Petitioner's Petition 

for Special Exception and Modified Parking Plan and Motion to Remand Petitioner's Petition for 

Review by County Agencies and Zoning Commissioner. 

Protestants', Gun Road Historical and Preservation Association and individuals, 

Paul Donohue, William Moore, et al., hereby submit this Memorandum, by and through their 

attorney, J. Carroll Holzer, Esquire, Holzer & Lee, as requested by the County Board of 

Appeals on January 11,2010, and say as follows: 

I. 


INTRODUCTION 


Protestants' Community Association and individuals, hereby adopt the Memorandum in 

Support ofMotion to Dismiss filed by Deputy People's Counsel for Baltimore County, 

Carole S. Demilio, Esquire, as if it were fully incorporated herein. 

~~~~~IEJD) 

BAlTfMOAE COUNTY 
BOARD OF APPEALS 



II. 

STATEMENT OF THE CASE 

Protestants' submit that on Day 1 ofthe hearing before the County Board of Appeals, 

Protestants' counsel became aware of the fact that the Petitioner's intended to submit to the 

Board a new Site Plan. Protestants' counsel called for a copy of that Site Plan to be submitted in 

order that the Protestants' might review the proposed document. Petitioner's counsel refused on 

the theory that there was no discovery. 

On Day 2, December 10, 2009, when the proposed Amended Site Plan was introduced, 

Protestants' counsel objected and made an .ora1 motion to remand the case back to the Zoning 

Commissioner for appropriate County Agency review. The Board requested written 

Memorandum by January 11, 2010, and indicated Oral Argument would be held on Tuesday, 

February 2,2010. Protestants' counsel has since received notification from the Court of Special 

Appeals that he must attend an Oral Argument at the Court of Special Appeals on Tuesday, 

February 2,2010, at 9:00 a.m. Counsel has requested a postponement of the Argument before 

the Board which has been granted. 

Legal Analysis 

As previously stated in People's Counsel's Memorandum, she has accurately identified 

the Questions Presented (i - v). 

Case Law 

Protestants' counsel again adopts the Legal Analysis ofDeputy People's Counsel as it 

relates to the cases of Cassidy v. County Board ofAppeals, 218 Md. 418 (1958), UPS v. People's 

Counsel, 336 Md. 569 (1994), People's Counsel v. Mangione, 85 Md. App. 738 (1991) and most 
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significantly, the Circuit Court case, Case No.: 03-C-03-009661, In the Matter ot 

John Mangione, et al. 

Protestants' counsel had previously in Oral Argument cited Anderson's Law o(Zoning, 

4th Edition, §22.21, §22.17, §22.18 and §22.24 as the basis for the Notice requirements. 

Baltimore County Zoning Requirements 

People's Counsel has accurately set forth the procedural requirements of the County 

when a Zoning Petition and plat are filed. It is significant to note that twelve (12) copies of the 

plat are required to be filed. The obvious purpose of this requirement is to provide all agencies 

of Baltimore County with the proposed Site Plan so they may review the Site Plan which is 

required to meet all the zoning and other agency requirements before approval by either the 

Zoning Commissioner or the County Board of Appeals. 

It is interesting to note in this case that the Planning Office received the first Site Plan 

and had negative comments which were submitted to the Zoning Commissioner and which were 

adopted by the Zoning Commissioner in his Opinion Denying the Petition from which this 

appeal was taken by Petitioner. 

It is undisputed that if a new Site Plan is submitted before the County Board of Appeals 

that the County Agencies must have the opportunity to review the new Amended Site Plan for 

compliance with the County Regulations. Certainly, the Planning Office is entitled to also 

review the Amended Site Plan in regard to its Opinion. 
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Original vs. Amended Site Plan 

The new Site Plan shows the following significant modifications to the original Site Plan 

filed with the County. 

The playground area has in fact been relocated from the side yard to the front yard, which 

negatively impacts the aesthetics of the neighborhood and affects the other residents residential 

view of the subject property. The playground will hold, if the Special Exception is granted, an 

increased number of children and will provide a commercial character to the otherwise 

residential horne and neighborhood. Certainly, questions may be raised as to the proper location 

of the playground in a front yard from a zoning standpoint. 

The Plat submitted to the Zoning Commissioner for a Class B application showed the 

location of the playground as a trapezoidal shape between the circular drive and the East 

property line, approximately three thousand, thirty-five square feet (3,375 sq. ft.), large enough 

for forty-five (45) children at seventy-five square feet (75 sq. ft.) per child. The Amended Plat 

shows the playground drawn in the front yard as 40 x 45 feet or one thousand, eight hundred 

square feet (1,800 sq. ft.), large enough for twenty-four (24) children at seventy-five square 

feet (75 sq. ft.) per child. There is enough room in the front yard to enlarge it in the future to an 

enormous size. Many questions are raised concerning the location of the playground. Ifit is an 

accessory use to the daycare operation, does it properly belong in the front yard? 

Secondly, does Planning and Zoning have concerns that from an aesthetic and technical 

standpoint, a large playground in the front yard is not consistent with the residential aspect of the 

neighborhood and of the Zoning applicable thereto. 
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There are other changes to the initial Plat including differing parking spaces and areas 

and location of fences which may playa role in any Baltimore County Departmental review. 

In addition to the relocation of the playground and the differences in the number of 

parking spaces (all seven (7) of the newly defined spaces are now located in various spots around 

the drive circle - numbers I, 2 and 3 are on the dirt outside the circle, number 6 and 7 seem to be 

one-half on the drive and one-half on the dirt, and number 4 and 5 appear to be on existing 

paving). Another significant difference between the drawings submitted to the Zoning 

Commissioner which detailed the drive aisle as a uniform twelve feet (12') in width and the new 

drawing shows variations from nineteen feet (19') down to ten feet (10'). Please note that the 

two-way drive portion that connects from Gun Road to the circle is now noted at ten feet (10') 

where it was shown as twelve feet (12') on the Plat submitted to the Zoning Commissioner. 

While twelve feet (12') was clearly inadequate for two-way traffic, the newly defined ten 

feet (10') is even less so. In addition, while the Plat to accompany the Petition showed screening 

in accordance with the landscape manual and a twenty foot (20') planning buffer between 505 

and 515 Gun Road, as well as between 505 and the Rudy Parcel, neither the screening nor the 

Planning buffer are shown on the new Plan. The radius of the circle driveway is significantly 

different on each drawing. Specifically, the old drawing scales at a dimension of sixty-two 

feet (62') between the edge ofthe circle driveway and the Rudy property line, while in the new 

Plat, this dimension scales to only thirty feet (30'). 

Finally, the fence that fronts on Gun Road has been relocated on the new Plat as a 

"proposed relocated fence." 

It is clear from all of these changes that the need for Planning and Zoning review is 

absolutely necessary before the Board and properly hear this case. 
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, . 

Summary 

The Protestants' position should be made clear in this summary. It is not sufficient for 

the Board to suggest that the case will be heard in March, and therefore there will be time for the 

Protestants' and People's Counsel to review the Amended Site Plan. That is not a satisfactory 

compliance with County Regulations and State Case Law. Since this Board is an appellate body, 

it cannot, as Judge Hennegan said in the Mangione case, increase its authority when there is no 

statutory basis. It is an appellate body, not the initial reviewer (County Agency), nor the initial 

Charter determiner of the right to obtain a Special Exception (Zoning Commissioner). 

As a result, the Protestants' Motion to Remand the new Site Plan for review by all 

County Agencies, as well as the Zoning Commissioner, should be granted. 

Respectfully submitted, 

508 Fairmount Avenue 
Towson, Maryland 21286 
4<10-825-6961 
Attorney for Protestants 
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• 

CERTIFICATE OF S VICE 

I HEREBY CERTIFY that on this ~ay of January, 2010, a copy of the 

foregoing Protestants' Memorandum in Suppo of Motion to Dismiss was mailed first class, 

postage pre-paid to the following: Carole S. Demilio, Esquire, Deputy, People's Counsel, 

Jefferson Building, 105 West Chesapeake Avenue, Room 204, Towson, Maryland 21204 and 

Lawrence E. Schmidt, Esquire, Gildea & Schmidt, LLC, 600 Washington Avenue, Suite 200, 

Towson, Maryland 21204. 

C:\My Docs\Memos 20 1 O\Moore Protestants Memo in Support of Mot to Dismiss - 118110 
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IN RE: PETITIONS FOR SPECIAL HEARING * BEFORE THE 

AND SPECIAL EXCEPTION 

NE Corner of Gun Road and Keech Road COUNTY BOARD OF APPEALS 
* 
(505 Gun Road) 

* FOR 
13th Election District 
1st Councilmanic District BALTIMORE COUNTY * 

Lynn R. Hogg, et ux * Case No. 2009-0153-SPIIX 
Petitioners 

* * * * * * * * * * * * * * 

MEMORANDUM 

Lynn R. Hogg and his wife, Elizabeth A. Smith, (hereinafter "Petitioners"), by and through 

their attorneys, Lawrence E. Schmidt and Gildea & Schmidt, LLC, submit this Memorandum and 

respectfully state: 

STATEMENT OF THE CASE 

This matter comes to the County Board of Appeals of Baltimore County ("Board") as a 

de novo appeal of the Findings of Fact and Conclusions of Law and Order of the Zoning 


Commissioner of Baltimore County dated May 12, 2009. By order of that date, the Zoning 


. Commissioner denied a Petition for Special Exception to permit a Group Child Care Center, 


Class B; and further, dismissed the Petition for Special Hearing to approve a modified parking 


plan, as moot. 

The Petitioner, Lynn R Hogg and Elizabeth Smith, his wife, are owners of the subject 

property known as 505 Gun Road located in the HaleihorpelRelay community of western 

Baltimore County. Their property is about 2.442 acres in area, zoned RC 5. It is improved with a 

two story building that serves as their residence. On the bottom floor of the dwelling, the 

Petitioners currently operate a Group Child Care Center, Class A. 

LeID) 
JAN 11·2010 

Section 101 of the Baltimore County Zoning Regulations ("BC 

BALT'MORE COUNTY 
BOARD OF APPEALS 



land uses in this case. Therein, a "Group Child Care Center" is defined as a building where care, 

protection and supervision is provided, at least twice a week, to at least nine (9) children. Group 

Child Care Centers are classified into two categories; namely, Class A and Class B. A Group 

Child Care Center, Class A is a Group Child Care Center that provides services to no more than 

twelve (12) children at one time. A Group Child Care Center, Class B, is a facility where care is 

provided to more than twelve (12) children. 

Group Child Care Centers (as well as nursery schools) are regulated in BCZR § 424. 

Pursuant to those regulations and the process set forth therein, the Petitioners obtained approval 

for a Class A center in 2008. As required, the Petitioners at that time submitted an application for 

a "use. permit" along with the requisite information to the Department of Permits and 

Development Management (copies of the application and supporting documentation were 

accepted by the Board as Petitioner's Exhibit Number 3). Public notice of the application was 

posted on the property and a use permit (also included in Petitioner's Exhibit Number 3) was 

issued by Director Kotroco on April 17, 2008. Thus, a validly authorized day care center (Class 

A) has been operating on the property for nearly two years. [n addition to County approvals, the 

Petitioners have also obtained all State of Maryland mandated licenses and approvals. 

Due to demand, the Petitioner's have decided to expand the center. Although BCZR 

Section 424 permits Class B centers to accommodate up to 40 children (additional children 

above that number may be permitted under certain conditions) the Petitioner's intend to limit the 

number of children enrolled to twenty four (24). 

Class B centers are permitted in the RC zone by Special Exception. Thus, the Petitioners 

filed a Petition for Special Exception requesting, "approval of a Group Child Care Center, Class 

B". Additionally, in order to modify certain of the parking requirements imposed by BCZR 
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Section 409 (e.g. that all spaces be striped); the Petitioners filed a Petition for Special Hearing 

requesting approval of a modified parking plan, as permitted under BCZR § 409.12. As noted 

above, the matter came in before the Zoning Commissioner on the two petitions. At that hearing, 

the Petitioners testified and presented certain evidence in support of their request. Testifying on 

their behalf was Larry Link, an architect who prepared a site plan of the property which was filed 

with the petitions. Several residents of the locale appeared in opposition and testified against the 

petitions. As noted above, by written opinion and order, the Commissioner denied the Petitions 

and atimely appeal was filed by the Petitioners to the Board. 

The matter has been before the Board for two hearing dates, November 10, 2009 and 

December 10, 2009. On November 10, certain neighbors testified in support of the request and 

the Board received extensive testimony from Elizabeth A. Smith, co-Petitioner and licensed 

operator of the existing Child Care Center. She described in detail -the property and existing 

operation; including the steps that she completed to obtain the Class A use permit that was issued 

by Baltimore County in 2008. She also described the proposed modifications to the operation 

necessary to accommodate her plans to increase enrollment from twelve (12) totwenty four (24) 

children. On the second hearing date, the Petitioners offered the testimony of James Hermann, a 

licensed Registered Landscape Architect in the State of Maryland. Mr. Hermann was accepted as 

an expert witness. He offered a detailed site plan into evidence, which he had prepared, depicting 

the property and requested relief. The offer of this plan was objected to by Protestants' attorney 

and People's Counsel and, at the request of the Board, this memorandum follows. 
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ISSUE PRESENTED 


Question: 	 Should the Board of Appeals allow a site plan as evidence in a de novo hearing that 
was not in evidence at the hearing before the Zoning Commissioner? 

Answer: 	 Yes, de novo hearings allow consideration of new evidence particularly where the 
issues presented and argued before the Zoning Commissioner have not changed 
from the underlying hearing. 

ARGUMENT 

1. De novo hearings allow for consideration of new evidence 

a. Authority of the Board of Appeals for a de novo hearing 

Under the Express Powers Act, Md.Code (1957, 1994 Repl.Vol.), Art. 25A, § 5(U), each 

chartered Maryland county is authorized to create a Board of Appeals. Baltimore County, by its 

charter, created the Board as an independent unit of county government and vested the Board with 

the power to hear, de novo, all proceedings authorized by the Express Powers Act; including 

appeals from decisions of the Zoning Commissioner. The particular language proscribing these 

proceedings is found in Baltimore County Charter Article VI, Sec. 603 and mandates "[a]ll hearings 

held by the board shall be heard de novo." Moreover, as specifically stated in BCZR § 501.6, all. 

appeals from the Zoning Commissioner to the Board shall be heard de novo. Chairman Belt 

acknowledged the de novo nature of the Board's proceedings repeatedly in open hearing. As he 
:. , .' .'. . -", .... . ... , " 

affmnatively stated and is beyond dispute, the hearing on the intent Petitions is required to be de 

novo by law. 

As a de novo hearing, the Board is charged with hearing this matter and all evidence 

presented as if it were a new trial. This necessarily requires evaluation of the entire case 

presented by both sides "fresh, as if it had not been held before and as if no decision had been 

previously rendered," (citing Rathkopfs Administrative Law, Section 698, 1962, as quoted in 
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Boehm vs. Anne Arundel County, 54 MD App 497, 459 Ad 590(1983)). See Halle Companies v. 

Crofton Civic Assoc., 339MD 131, 139, 661 A.2d 682, 686 (1195)(stating "the proceedings before 

the Board were conducted de novo, or as ifthe proceedings before.the administrative hearing officer 

had never occurred."). 

b. Dermition of de novo under State Law 

Appeals from the Zoning Commissioner l1eard by the Board differ from appellate review of 

decisions by lower courts or of an administrative body by State courts where a full review of the 

record is made and oral arguments are presented based on this record. (See e.g. Md. Rule 7-201 et 

seq.) De novo hearings by the Board differ, in that, although the issues presented at the 

Commissioner level ar~ the same, the hearing itself is a new trial with the Board evaluating all 

evidence presented without former review or knowledge of the previous hearing or findings. The 

propriety of these proceedings acting as a "fresh" hearing, limited only by the issues' formerly 

presented, was explained by the Halle court. 

"We have consistently treated de novo appeals as 
wholly original proceedings, with the word 'appeal' 
meaning simply that the proceedings are new and 
independent nither than strict review of prior 
proceedings. see also Lohrman v. Arundel Corp., 65 
Md.App. 309, 318, 500 A.2d 344, 348 (1985)("the use 
of the word 'appeal,' to the extent it denotes review of 
the action of a lower tribunal, is a misnomer, for there 
is no review"); Hardy v. State, 279 Md. 489, 369 A.2d 
1043 (1977); Travelers Indemnity Co. v. Nationwide 
Construction Corp., 244 Md. 401, 224 A.2d 285 
(1966)". . 
Id at 143, 687 

Baltimore County Code ("BCC") § 32-3-108 further provides that on appeal from the 

Zoning Commissioner to the Board, all of the Zoning Commissioner's file shall "remain part of the 
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Board's case file." BCC § 32-3-108(b) provides that, absent objection, all of the Zoning 

Commissioner's file shall be considered as evidence by the Board without authenticating testimony. 

The BCC goes on to state that, upon objection to any part of the Zoning CommissIoner's file, the 

evidence must be properly authenticated by the party offering the evidence. In conclusion, this 

section in no way prohibits the introduction of new evidence, and, to the contrary, provides a 

mechanism where the evidence before the Zoning Commissioner might not be admitted and this 

would not be reviewed by the Board. Thus, the Protestants' argument that only the "Link Plan" 

should be considered is contrary to the law. 

c. New evidence is permitted to be considered in de novo bearings 

In the case sub justice, an objection was made by Protestants over the admission of a site 

plan being introduced by the Petitioners as claims were made this site plan may differ in some 

aspect from that plan by Mr. Link and offered to the Zoning Commissioner. Although the site plan 

presented by Petitioners was prepared by a different consultant who did not. appear before the 

Zoning Commissioner, it did not alter the relief requested. That is, the issue presented to the Board 

(i.e. Petition for Special Exception for a Group Child Care Center, Class B and Petition for Special 

Hearing for a modified parking plan) is identical to that considered by the Zoning Commissioner. 

Protestants apparently aver Petitioners are limited to introduce only exhibits from the Zoning 

Commissioner hearing. This limitation on relevant evidence being produced at a trial goes against 

the basic tenets of jurisprudence and is in direct conflict with the f~dings of Maryland courts as to 

procedure for de novo hearings. This site plan is required to be produced by Petitioners in order to 

accurately depict the property as new evidence; and is pennitted in a de novo setting. 

The Court of Appeals specifically found these de novo hearings are open to new evidence in 

its fmding: 
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De novo means that the Board of Appeals may hear 
testimony and consider additional evidence 
pertaining to the issue or issues presented on appeal. 
See Vol. 2, The Law of Zoning and Planning, 
Ratbkopf, ch. 65-30, Sec. 7; The original nature of a de 
novo hearing with its quality of newness is in contra­
distinction to a review upon the record as exists where 
matters are heard on certiorari. Id at 141-2, 
687.(emphasis added). 

It should be pointed out thatthe court dealt specifically with the propriety of allowing 

new evidence to be admitted by the Baltimore County Board of Appeals in a de novo setting: 

Although the issues to "be addressed on review by" the 
Board may be limited, new and additional evidence is 
permitted. The proceedings, therefore, are wholly 

" original with regard to all issues properly raised ...." 

On an appeal from the decision of administrative 
officials, ... the Baltimore County Board of Appeals 
was authorized under the Express Powers Act and local 
law to receive and consider evidence in addition to 
that contained in the record before the 
administrative officials ... 

The [ ] County Board of Appeals may not entertain a 
truly original petition for variance or special exception, 
but it may review the actions of the administrative 
hearing officer and take any action which that officer 
could have taken in the original proceeding. See 
Soothcage v. King, 227 Md. 142, 152-53, 176 A.2d 
221, 227 (1961). Additional evidence may" be 
presented in the de novo proceedings, . . . It is 
appellate review mainly in the sense that a decision by 
the administrative hearing officer is a prerequisite to 
proceedings before the Board and not in the sense that 
the Board is restricted to the record made before the 
administrative hearing officer. See also, The Law of 
Zoning and Planning Sec. 37.01[7][a]. (citing People's 
Counsel v. Crown Development, 328 Md. 303, 316, 
614 A.2d 553, 559 (1992». 

Id at 142-44,687-88. 
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The courts did clarifY the issues from the lower court were to remain the subject matter of 

the hearing but stated new evidence on these previous issues was permitted 

The Board conducts wholly original proceedings with 
regard to all issues properly before it, and may consider 
new and additional evidence beyond that introduced 
before the administrative hearing officer... In a de 
novo hearing before a board of appeals, new or 
different evidence beyond that presented during the 
original proceeding may be used concerning any issue 

properly before the tribunal. 


ld at 145,688-9. 


As noted above, it need be emphasized that the petitions considered by the Board are the 

same as were presented to the Zoning Commissioner. The relief requested on the original petition 

was for a Special Exception for a Class B Child Care Facility and a Special Hearing for a modified 

parking plan. The plan in no way changes the relief of the use or request for the modified parking 

plan, but merely presents an accurate depiction of the property with its existing structures, and 

provides informational notes desired by Baltimore County agencies. The plan in no way effects the 

underlying issues petitioned for and rather serves to clarifY attributes of the property for which the 

relief was requested, which is necessary for zoning relief requests. Counsel for the Pro~estants (J. 

Carroll Holzer) and People's Counsel (Carole DeMilio) incorrectly blur the distinction between 

"notice" and "evidence." At oral argument, Mr. Holzer argued, "it's an appellate review" 

(Transcript, page 28) and Ms. DeMilio stated, "it's still based on an appellate.record." (Transcript, 

page 30) These arguments are legally incorrect. Although, in order to provide proper public notice, 

an applicant mat not change the nature of the relief requested, new evidence is freely allowed in a 

de novo context. Furthermore, the notice to the public was proper, as the petitions for relief were 

8 




published as required and the language "informed the notice of the nature of the proceedings and 

the capacity in which he is required to appear and answer," which was found to satisfy notice 

requirements by the Court of Appeals in Cassidy v. County Board ofAppeals ofBaltimore County, 

218 Md. 418,424, 146 A.2d 896, 899 (1958). 

2. 	 Site plan satisfies submission requirements under the Baltimore County 

Zoning Regulations. 

In Protestants' objection to Mr. Hermann's plan, reference was made that this site plan 

necessitated remand to the Zoning Commissioner, as it had not been reviewed by County agencies. 

No legal authoritY was presented by Protestants for this position; rather, this argument was offered, 

apparently based on the administrative process utilized by of Baltimore County's Zoning office for 

the intake of zoning petitions. As stated previously, the site plan presented by Petitioners serves to 

provide an understandable depiction of the property as well as adjoining properties, roadways, 

zoning districts, etc. Therefore, the plan satisfies requirements for submitting plans at a zoning 

hearing as demonstrated by Section 500.5 and 500.9 of the BCZR. 

In particular, Section 500.5 states, "in cases of a Petition for Special Exception under 500.2 

of these regulations, the Zoning Commissioner. shall receive such Petitions as he may prescribe." 

Furthermore, Section 500.9 states, 

The Zoning Commissioner shall have the power to require the 
production of plats ... [for a] petition for a special exception, ... such 
plats to show the location of streets or roads and of buildings or other 
structures proposed to be erected, repaired, altered or added to. All 
such plats shall be drawn to scale and shall clearly indicate the 
proposed location, size, front, side and rear setbacks from property 
lines and elevation plans ofproposed buildings or other structures. 

No claim has been made this site plan would be unacceptable to the Zoning Commissiqner, 

and in fact, under these sections, all the specific requirements contained in 500.9 have been 

9 
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provided. The additional notes and amendments that have been made to this site plan exceed these 

requirements as a plat need only show the location of streets, roads and buildings, as well as 

building setbacks. Review of these plans by all the departments of Baltimore County is not a 
I 

requirement for these types of hearings, and rather, has been adhered to due not only to Baltimore 

County's administrative practice but also in order to provide the most information necessary. As 

such, any plan that provides the information as prescribed in Section 500.5 and 500.9 is acceptable 

for a hearing, and as such, the submitted site plan is proper evidence to be presented before the 

Board. 

The Protestants' objection is also premature. If the Protestants contend that Mr. Hermann's 

plan has not been received by the County, or, upon review would not be acceptable to County 

standards, then they may produce such evidence as a means to question the credibility of the plan. 

The Petitioners intend to call (after Mr. Hermann's testimony offering the plan as evidence) a 

witness from the County's Zoning office to corroborate that the plan is "acceptable" to Baltimore 

County. Witnesses from other County agencies who have reviewed the plan may also be called. 

Moreover, the Protestants can call whatever relevant witnesses they deem appropriate to contest the 

credibility of the plan. 

CONCLUSION 

The amended site plan presented by Petitioners and objected to by Protestants is permissible 

evidence in front of the Board of Appeals,given the de novo setting. Argument can be made that 

this site plan simply has corrected some informational shortcomings of the previous site plan 

submitted to the Zoning Commissioner in order to more clearly demonstrate the actual physical 

attributes of the property; but regardless, this site plan and any other new evidence is permitted to be 

admitted in this setting under Maryland State law. De novo hearings by the Board are meant to 

10 
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constitute a new trial involving any necessary arguments and evidence presented to the Board, 

which evaluates it for the fIrst time. Although reference can be made to the record from the Zoning 

Commissioner level, the Board is only to consider what is presented as evidence at their hearing. 

As such, any relevant evidence pertaining to the issues before the Board is proper. This goes to the 

heart of a de novo hearing, which is to provide a new attempt to resolve a case. The zoning relief 

requested and the notice to the public have remained the same since the Zoning Commissioner level 

and this amended site plan only serves to clarify the particulars of the zoning relief requested. 

Furthennore, this site plan fulfIlls all the requirements for submission of evidence contained in the 

BCZR and cannot be subject to remand based on a procedure that has noJegal authority. 

Respectfully submitted, 

~--:..:::;; 
LAWRENCE E. SCHMIDT 
Gildea & Schmidt, LLC 
600 W ashington Avenue, Suite 200 
Towson, MD 21204 
410~821-0070 
Attorney for Petitioners 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the nth day of January, 2010, a copy of the foregoing 
Memorandum was mailed first class, postage pre-paid to: 

Carole S. DeMilio, Esquire 
Deputy People's Counsel 
People's Counsel for Baltimore County 
The Jefferson Building 
105 West Chesapeake Avenue, Room 204 
Towson MD 21204 

J. Carroll Holzer, Esquire 
Holzer & Lee 
508 Fairmount Avenue 
Towson, MD 21204 

LAWRENCE E. SCHMIDT 
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IN THE :MATTER OF: 
Case No.: 09-153-SPHX 

LYNN HOGG & ELIZABETH SMITH 
(AKA CUDDLES DAYCARE) 

Monday, December 10, 2009 

Pursuant to Notice, the above-entitled hearing was'held before Chairman Belt, at 

Jefferson Building, Second Floor, Suite 203, 105 West Chesapeake Avenue, 

Towson, Maryland 21204, commencing at 10:00 a.m., there being present on 

behalfof the respective parties: 

ON BEHALF OF THE APPELLEESIPETITIONERS: 

LAWRENCE E. SCHMIDT, ESQUIRE 

ON BEHALF OF THE APPELLANTS/PROTESTANTS: 

J. CARROLL HOLZER, ESQUIRE 

CAROLE DEMILIO, ESQUIRE, 

THE OFFICE OF PEOPLE'S COUNSEL FOR BALTIMORE COUNTY 


ALSO PRESENT: 

THE GUN ROAD mSTORICAL & PROTECTNE ASSOCIATION 

PAUL DONOGHUE, JOE BENNETT, FRANK LINDBERG, LUCY & PAUL 

MCKEAN, NAOMI BALDWIN, WILLIAM H. MOORE, DONNA MURPHY & 

MICHELLE REED, 


Debbie H. Eichner 
Eichner Transcribing Services 


8101 Bletzer Road 

Baltimore, Maryland 21222 


410-477-1242 
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to the Zoning Commissioner and to the County for reVIew. 

Number two of three points. Number two. If you read the 

U.. P.S. case, and Mr. Schmidt and I just debated the U.P.S. 

case earl i e r to day in the C ire u i t C 0 u r t. If yo u r e it d that it 

says, even though the hearing before the Board is de novo its 

still an appellate hearing. It is not like Mr. Schmidf walked 

into here today for the first time and started presenting this 

case. The Court of Appeals has recognized that its an 

appellate hearing. Its an appellate review. And that appellate 

review is important. Its not the blank check Mr. Schmidt 

. would have you believe it is. That oh, I can walk in here 

today and present anything I want: It is an appellate review of 

what was presented below. And finally, number three, it is not 

this Boards responsibility to review a site plan to determine 

whether or not it is acceptable or permissible or whether it 

contains all the material. It is not your job. You'd never do 

that you know. Its done first by the Planning and Zoning 

Office, to review the documents that are submitted. And this 

is a new document that's being submitted anew. So, you just 

can't ignore the process upon which you sit in this case. It is 

not, you're not sitting as a case of first impression hearing 

this stuff for the first time. Its based on what was submitted 

below, what was reviewed below, what was reviewed by the 

Zoning Commissioner. And if you don't like it you appeal. 

And yes, its, you can present new evidence before the Board. 

. E'CHNER TRANSCRIBING sERVICES (410) 477·1242 
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It s den,0 v 0 . But i tis s till a nap p ella t e h ear i n gas the U. P . S . 


s'aid. So, for all of those reasons that forms the basis of why 


I'm suggesting,this matter has to go back. 


MS. DEMILIO: If also I can be heard just in 

response to Mr. Schmidt's comments? This is a Special 

Ex ce p t i on Case . And I can't tell yo u and I' m sure the Boa r d 

knows the number of special exceptions that have to be 

amended because people change something that's on the plan'. 

I mean, that happens all the time. They, the Special Exception 

is only approved based on what's ort the plan. And if there's 

any change to that in the future you have to come in and amend 

it. So, there is no way that Mr. Schmidt can argue well, if it 

were a variance yes, but a Special Exception, no. That its an 

inconsistent argum'ent on his part. It must be consistent. And 

that is, if there's any change, if this were approved or any case 

were approved the Special Excep-- and any change to a Special 

Exception, that even if you were moving the playground would 

have to come' in as ci'n Amended Special Exception with a new 

hearing. And if'Mr., look, if Mr. Schmidt's argument is 

correct I want the Boards file right now. I'm going to throw it 

right in that trash can, because that's what it means. It means 

absolutely nothing. Why do you even walk in here then with a 

Boa r d f i 1 e 1nan y 0 f the sec a s e s ? I mea n, t h ink abo uti t. I ' 11 

t a k e itan d t h row i t rig h tin the t r ash b e c au s e i f you follow his 

log i cit mea n s t hat mea n s a b sol ute 1 y not h i n g . And I h a r d i 1 y 

E'CHNER TRANSCR'B'NG SERVICES (410) 4n-1242 
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agree with Mr. Holzer, and I think I've tried to make that point 

before. That this Board has to rely on the county agencies for 

the irs p e c i f ice x pert i s e . D E PRE M, t r a f fi c, i fit rev i e w sit, 

Zoning, Public Works. All of those things that go before-- Its 

not up to this Board to decide if this plan complies. Now, how 

c an yo u po s sib Iyap pro v e 0 r r u 1 eon a p 1 an when you don't 

even know if it complies with all of those other regulations, 

not jus"t zoning because once you approve a plan its a go for 

the property owner. So, how can you possibly approve it if 

you don't, if those things have not, are not in place? And you 

d on' t go b a c k war d s . It doe s n ' t go f r om the boa r d b a c k to the 

agencies, no, never. That's never the way it goes. And I think 

all of you have enough experience to" know that. .It has to 

come to you in a form that's ready for a zoning decision"but 

not all the other decisions. So, it seems to me that the Boards· 

decision here should be very simple because frankly in all my 

years I've never seen something like this actually presented as 

a de novo. And Mr. Holzer is exactly right. Its de novo on 

the decision you have to make, but its still based on an 

a P p ella t ere cor d w h i c hall 0 w s new e v ide n c e t 0 com e inth 0 ugh. 

New evidence but not a new plan, because you still have to 

reI yon a 11 tho sec 0 u n t y coin men t s w h i c h pet i t ion e r san d 

developers like to do all the time. So, we cannot go without 

the ben e fit 0 f t hat ina r g u - -, i nth ish ear i n g . T han kyo u . 

MR. S C H MID T : Mr. Bel t, 1 mea n, I jus t don't 

EICHNER TRANSCRIBING SERVICES (410) 477·1242 



GILDEA & SCHMIDT. LLC 

600 W ASHING'I'ON A VENUE 

DAVID K. GILD~~A 	 SUITE 200 

LA\YR.ENCE E. SCI-l~Il])T TOWSON. MARYLAND 21204 
TELEPHONE 41()·821-0070

D. DUSKY HOL~JAN 
FACSIMILE 4]0-821-0071 

"""",_gildeallc.com 
SEBASTIAN A. CHOSS 

CI-IARLES B. ~fAR~K. III 

JASON T. VE'1"l'Ol~l 

January 11, 2010 

Sent via Hand Delivery 
Theresa R. Shelton 
County Board of Appeals of Baltimore County 
105 W. Chesapeake Avenue, Suite 203 
Towson, MD 21204 

Re: 	 Cuddles Day Carel 505 Gun Road 

Case No.: 2009-153-SPHX 


Dear Ms. Shelton: 

Enclosed please find an original and three (3) copies the Petitioner's Memorandum 
with the accompanying exhibits for the above captioned matter. Thank you for your 
cooperation in this matter. With kind regards, I am 

Very truly yours, 

Lawrence E. Schmidt 

LES: jkl 
Enclosures 
CC: 	 Carole S. DeMilio, Esquire, People's Counsel for Baltimore County 

J. Carroll Holzer, Esquire, Holzer & Lee 

Lynn R. Hogg, Cuddles Day Care 
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BALTiMORE COUNTY 

BOARD OF APPEALS 
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II 

INRE: BEFORE THE 
PETITIONS FOR SPECIAL HEARING 
AND SPECIAL EXCEPTION BALTIMORE COUNTY 
NE Corner of Gun Road< and Keech Road 
(505 Gun Rond) BOARD OF APPEALS 

Lynn R. Hogg & Elizabeth Smith 
OwnerslPetitioners Case No. 09-153-SPHX 
13th Election District 
1st Councilmanic District 

III 

ENTRY OF APPEARANCE 

Please enter the appearance of J. Carroll Holzer 011 behalf of Appellants THE GUN 

ROAD HISTORICAL AND PROTECTIVE ASSOCIATION, 508 Gun Road, PAUL 

DONOGHUE, PRESIDENT; and individuals PAUL DONOGHUE, 508 Gun Road; JOE 

BENNETT, 516 Gun Road; FRANK LINDBERG, 511 Gun Road; LUCY & PAUL McKEAN, 

403 Gun Road; NAOMI BALDWIN. 324Gun Road; WILLiAM H . .MOORE, 510 Gun Road; 

DONNA MURPHY, 406 Gun Road; and MICHELLE REED, 307 Gun Road, all of Baltimore. 

MD 21227 in the above captioned case. Notice should be sent ofany hearings. motions and other 

proceedings in this matter~ and of the passage of any preliminary or final Ordcr to undersigned 

counsel at the address contained herein. All parties should copy J. Carroll Holzer on all 

I 

Ii correspondence and documents in the instant matter. 

I 
i 

LAW OFFICE 


HoL.ZI":A AN!) '-I!;I!: I' 
 !:,I \D)lEClED\VI~I!]THE Wl:I nUILOINO 

~08 FAIAMOI,.INT AII~NU!': I 
T0W50N, MARY\..ANO ~ OCT 1:3'2009 i2.2015 ! 

I 
(4101 O~~H,gOt ~ BALTIMORE CQUNlTY

FAX' {410. 02~41123 I 
BOARD OF APpEALS

I 

II 1 
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CERTIFICATE OF SERVICE 

. I HEREBY CERTIFY that on the 13th day of October, 2009, a copy of the tbre~oin~ 

Entry of Appearance was faxed to Peter Max Zimmerman, People's Counsel for Baltimore 

County, 105 West Chesapeake Ave., Room 204 Towson, Maryland 21204; and Lawrence 

Schmidt. Esquire, Gildea &. Schmidt, LLC, 600 Washington Ave., Suite 200, Towson, MD 

21204. 
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IN RE: PETITIONS FOR SPECIAL HEARING * BEFORE THE 

AND SPECIAL EXCEPTION 
NE Corner ofGun Road and Keech Road ZONING COMMISSIONER * 

,(505 Gun Road) 
OF* 

13th Election District 
fSt Councilmanic District BALTIMORE COUNTY * 

Lynn R. Hogg, et ux * Case No. 2009-0153-SPHX 
Petitioners 

* * * * * * * * * * * * * * * 

NOTICE OF APPEAL 

Lynn R. Hog~ and his wife, Elizabeth A. Smith, Petitioners in the above-captioned case, by and 

through their attorneys, Lawrence E. Schmidt and Gildea & Schmidt, LLC, feeling aggrieved by the 

decision of the Zoning Commissioner of Baltimore County in the Findings of Fact and Conclusions of 

Law dated May 12, 2009, atta~hed hereto and incorporated herein as Exhibit #1, hereby appeals the 

aforementioned Findings of Fact and Conclusions of Law and Order to the County Board of Appeals of 

Baltimore County. 

Filed concurrently with this Notice of Appeal is Petitioners' check made payable to Baltimore 

County in full payment of the costs of the appeal. Petitioners were a party below and fully participated in 

the proceedings. 

Respectfully submitted, 

~~~ 

LAWRENCE E. SCHMIDT 
Gildea & Schmidt, LLC 
600 Washington Avenue, Suite 200 
Towson, MD 21204 : 
410-82] -0070 . 
Attorney jor\fetitioners . 

( 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 9th day of June, 2009, a copy of the foregoing Notice of Appeal 
was mailed first class, postage pre-paid to: 

Paul G. & Elizabeth A. Donoghue, 508 Gun Road, Baltimore, IvID 21227 

William Moore, 510 Gun Road, Baltimore, MD 21227 

Lucy W. & Paul F. McKean, 403 Gun Road, Baltimore, MD 21227 

Nancy J.& Frank A. Lindberg, 511 Gun Road, Baltimore, MD 21227 

Janet G. Bruns, 301 Gun Road, Baltimore, MD 21227 

William Watson, 422 Gun Road, Baltimore, MD 21227 

Jackie Hedeman, 408 Gun Road, Baltimore, IvID 21227 

John Joseph Bennett, 516 Gun Road, Baltimore, MD 21227 

Frank Allen Earp, 424 Gun Road, Baltimore, MD 21227 

Naomi Baldwin, 324 Gun Road, Baltimore, MD 21227 

Mary Jane and Charles G. Macgill, 319 Gun Road, Baltimore, MD 21227 

Jeremy S. Walsh, 5300 Keech Road, Relay, MD 21227 



IN RE: PETITIONS FOR SPECIAL HEARING * BEFORE THE 
AND SPECIAL EXCEPTION 
NE Corner of Gun Road and * ZONING COM1v.[lSSIONER 
Keech Road 
(505 Gun Road) * OF 

13th Election District * BALTIMORE COUNTY 
15t Council District 

* 
Lynn R. Hogg, et ux 
Petitioners * Case No. 2009-0153-SPHX 

* * * * * * * * * * 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before the Zoning Commissioner for consideration of Petitions for 

Special Hearing and Special Exception filed by the owners of the property, Elizabeth A. Smith 

and her husband, Lynn R. Hogg, through their attorney, Lawrence E. Schmidt, Esquire. The 

Petitioners request a special exception to permit a Class B Group Child Care Center as a 

principal use on their property, pursuant to Section 424.5A of the Baltimore County Zoning 

Regulations (B.C.Z.R.), to allow a maximum of 24 children. 1 It is to be noted that special 

hearing relief was also requested from Section 409.l2.B of the B.C.Z.R. to approve a modified 

parking plan. The subject property and requested relief are more particularly described on the 

site plan submitted which was accepted into evidence and marked as Petitioners' Exhibit 1. 

Appearing at the requisite public hearing in support of the request were Elizabeth Smith 

and Lynn Hogg, property owners, and their attorney, Lawrence E. Schmidt, Esquire with Gildea 

& Schmidt, LLC. Testimony was also offered in support of the Petitions by Larry Link, a 

1 On April 17, 2008, a Class A Group Child Care Center Use Permit was issued for this location by Timothy M. 
Kotroco, Director of the Department of Permits and Development Management. This permit, identified at the 
hearing as Petitioners' ExhIbit 2, allows for a maximum of 12 children as an accessory use within the Petitioners 
single-family dwelling. The instant petition was therefore filed to expand the existing child day care facility. 
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GILDEA & SCHMIDT. LLC 

600 WASHINGTON AVENUE 

DAVID K. GILDEA SUITE 200 

LAWRENCE E. SCHMU)T TOWSON, MARYLAND 21204 

D. DUSKY HOLMAN TELEPHONE 410-821·0070 

F ACSIMll..E 41(}'821.o071 

www.gildeaJk.com 
SEBASTIAN A. CROSS 

CHARLES B. MAREK. III 

JASO=" T. VETTORI 

June 9,2009 

Via Hand Delivery 
Mr. Timothy M. Kotroco , 
Director, Department of Permits and Development Management 
111 W. Chesapeake Avenue, Room 105 
Towson, MD 21204 

Re: 	 Cuddles Daycarej505 Gun Road 
Case No.: 2009-0153-SPHX 

Dear Mr. Kotroco: 

Enclosed please find the original aJd a copy of our Notice of Appeal in the above 
referenced matter. Please accept the original for filing and return a date stamped copy to my 
attention in the self-addressed, stamped envelope enclosed herein. Additionally, I am 
enclosing our check for Four Hundred Dollars ($400.00) for the filing of the Notice of Appeal. 
Thank you for your prompt attention to this most important matter. 

Very truly yours, 

~~ 

Lawrence E. Schmidt 

LES: jkl 
Enclosure 
CC: 	 Lynn Hogg & Elizabeth Smith, Cuddles Daycare 

William J. Wiseman, III, Zoning Commissioner 
Theresa R Shelton, County Board of Appeals of Baltimore County 
All Protestants 



• • • • • • 

_2_0_10_-_0_3-_0_2~0_1_:5_9___.e Ho l zer PA 
4108210071 P 2/3 

IN RE: PETITIONS FOR SPECIAL EXCEmON .. BEFORE THE 
AND SPECIAL HEARING 
NE Corner ofGun Road and Keecb Road • COUN1Y BOARD OF APPEALS 
(50S Gun Road) 

FOR'" 
13th Election District 
1" Councilmanic District • BALTIM;ORE COLTNTY 

Lynn R. Hogg, et ux .. Case No. ZOO9..o1S3-SPHX 
Petitioners .. ..* " '" 

SJ1PULATION 

WHEREAS, the Petitioners herein, Elizaboth A. Smith and LYM R. Hogg. filed a 

Petition for Special Exception and Petition for Special Hearing to permit a Class B Group Child 

Care Center and approve a modified parking pLan, respectively~ and 

WHEREAS. per the Findings of Fact and Conclusions of Law and Order of Zoning 

Commissioner William J. Wiseman, ill, dated May 12.2009, the Petition for Special Exception 

was denied and the Petition for Special Hearing was dismissed, as moot; acd 

'WHEREAS, the Zoning Commissioner's decision was timely appeaJed 10 the County 

Board of Appeals for Baltimore County (hereinafter "Board"); aDd 

WHEREAS, at a de novo hearing on the aforcsald appeal before the Board, Petitioners 

offered into evidence, a site plan to accompany the Petitions for Special Exception and Special 

Rearing prepared by James V. Hcnnann, RLA ('~e Hermann plan"); and 

WHEREAS, J. Carroll Hoi%Ct, representing certain individuals opposed to the Petitions. 

and Carolc S. DeMilio, Deputy People's Counsel for Baltimore County, objected to the 

introduction into evidence of the Herman.n plan and moved 10 remand this matter to the Zoning 

Commissioner. in pan. because the Hermann plan had not been OffCECd mto evidence at the 

hearing before Zoning Commissioner Wiseman and because a different plan was accepted by 

Zoning Commissioner Wiseman which had been prepared hy Lawrence L~ AlA; and 
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WHER£AS, in the interest ofjudicial ccoDomy and to fully address counsel's objections 

and Motion to Rcman~ the parties agree as follows: 

I. That this case shall be remanded to Zoning Commissioner Wiseman, for the sole pwpose 

of him convening a public hearing at which time the Hermann site plan shall be offered ioto 

2. thai the hearing before Zoning Commissioner Wiseman need not be advertised to the 

public by the posting of a sigll on the property, but written notice of the time, date and place of 

the bearing shall be given to all eounsel at least seven (1) days prior thereto; 

3. That followiDg the hearing, the lolling Commissioner shall issue a \\Tittell decision 

indicating if the plan is compliant with County rules/regulations for site plans accompanying 

Petitions for Special Exception and Special Hearing and shall also affinn or amend, as the case 

may be, his decision of May 19, 2009 based thereon; 

4. Following the Zoning Commissioner's decision. this matter shaH ~turn to the Board for 

further proceedings in connection. with the appeal and all prior testimony beard by the Board 

incorporated as part of the further proceedings. 

Agreed as to CODteDt aDd Form: 

2 
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so OJWERED BY THE COUNTY BOARD OF APPEALS Of BALTIMORE COUl\,..\,: 
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IN RE: PETITIONS FOR SPECIAL HEARING * BEFORE THE 

AND SPECIAL EXCEPTION 
NE Corner of Gun Road and 	 ZONING COMMISSIONER * 

, iKeech Road 
(505 Gun Road) * OF 

13 th Election District 	 BAL TIM ORE COUNTY * 
1st Council District 

* 
Lynn R. Hogg, et ux 
Petitioners Case No. 2009-0153-SPHX * 

* * * * * * * * * * 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before the Zoning Commissioner for consideration of Petitions for 

Special Hearing and Special Exception filed by the owners of the property, Elizabeth A. Smith 

and her husband, Lynn R. Hogg, through their attorney, Lawrence E. Schmidt, Esquire. The 

Petitioners request a special exception to permit a Class B Group Child Care Center as a 

principal use on their property, pursuant to Section 424.SA of the Baltimore County Zoning 

Regulations (B.C.Z.R.), to allow a maximum of 24 children.! It is to be noted that special 

hearing relief was also requested from Section 409.12.B of the B.C.Z.R. to approve a modified 

parking plan. The subject property and requested relief are more particularly described on the 

site plan submitted which was accepted into evidence and marked as Petitioners' Exhibit 1. 

Appearing at the requisite public hearing in support of the request were Elizabeth Smith 

and Lynn Hogg, property owners, and their attorney, Lawrence E. Schmidt, Esquire with Gildea 

:0 .' & Schmidt, LLC. Testimony was also offered in support of the Petitions by Larry Link, a~.
if! " 
S9.J •l ~1~' 	---------------­
'01 ./ hl 	 1 On April 17,2008, a Class A Group Child Care Center Use Pennit was issued for this location by Timothy M. 
~t;IJ,· ) ',J ".J 	 Kotroco, Director of the Department of Penn its and Development Management. This permit, identified at the 

hearing as Petitioners' Exhibit 2, allows for a maximum of 12 children as an accessory use within the Petitioners 
single-family dwelling. The instant petition was therefore filed to expand the existing child day care facility. l

Ii. 
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licensed architect with LJ. Link, Jr., Inc., the consultant who prepared the site plan for this 

property. 

The issues presented in this case generated significant public interest and a number of 

individuals from the surrounding Gun Road community appeared and testified in opposition to 

this group child care center operating in their neighborhood, namely Paul G. Donoghue, 

individually, and as President of the Gun Road Historical and Protective Association; his wife, 

Elizabeth A. Donoghue; William Moore, a resident and member of the Baltimore County 

Planning Board; Lucy W. and Paul F. McKean; Nancy J. and Frank A. Lindberg; Janet G. Bruns; 

William Watson, III; Jackie Hedeman; John Joseph Bennett; Frank Allen Earp; Naomi Baldwin; 

Mary Jane and Charles G. Mac gill , and Jeremy S. Walsh. Also appearing at the hearing in 

opposition to the proposed day care expansion was Dennis Wertz, Community Planner for 

Baltimore County's Office of Planning. 

INTRODUCTION 

The Petitioners have operated Cuddles Early Learning Center since June 2008. They 

wish to increase the number of pre-school children from 12 to 24. Their home at 505 Gun Road 

is located at the mid-point between South Rolling Road and the Patapsco Valley State Park. This 

one-mile long road predates the American Revolutionary War and was used primarily to carry 

freight to the Patapsco River. Several of the 40 single-family homes that form this part of the 

Relay neighborhood date back to the early 1800's with many families having lived on Gun Road 

for generations. Most oppose a Class B Child Care Center. A significant amount of testimony 

and evidence was offered by both sides. Due to limitations of time and space, it is impossible to 

repeat all of the testimony offered herein. Additionally, there were numerous documents, 
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photographs, plats, licenses, certificates, written memoranda, and other exhibits entered into the 

record of this case. I shall summarize only the relevant evidence presented. 

THE PROPERTY AND PROPOSAL 

Testimony and evidence offered revealed that the subject property is an irregular 

rectangular shaped parcel located on the east side of Gun Road, 2,600 feet south of Rolling Road 

and adjacent to Keech Road in Relay/Halethorpe. The property contains a lot area of 2.442 

acres, zoned R.C.5, and is improved with a two-story brick single-family dwelling and features 

an in-ground pool and deck in the rear yard. The Petitioners purchased the property in May 2008 

and have arranged the home to provide for both their living quarters and a child day care facility. 

Separate entrances and exits are provided for each use. Other improvements on site include a 

large playground area in the front yard, which is enclosed with a 5-foot high chain link fence and 

a long macadam driveway that leads into the property from Gun Road that splits into a circular 

drive. The property is served by public water but has a private septic system. Mr. Hogg stated 

that the septic system and driveway circulation have worked well during the past year and 

without incident. Elizabeth Smith stated that she is a Maryland State licensed and certified child 

care provider having received a degree from Howard Community College and a Child 

Development Program License from the Maryland State Department of Education (See 

Petitioners' Exhibit 9). She filed the instant petition to expand the operation so as to be able to 

provide day care services for 24 children. In this regard, letters of support from area residents 

familiar with the pre-school were received as Petitioners' Exhibit 4. 

Mr. Hogg indicated that his wife runs an efficient center, which benefits both the children 

and their parents, and that they offer educational programs for the children. He indicated that the 

use serves many families in the adjacent community. Many of these individuals drop off their 
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children at this neighborhood site and then travel to their places of employment. Mr. Hogg 

indicated that the use is needed in this community and that there is a waiting list for people to 

emoll their children. He testified that they would not be expanding in any way the physical 

building structure of their home nor do they wish to make any detrimental changes to the 

exterior, landscape, or natural beauty of the property or the neighborhood. He stated they wanted 

to remain compatible with the character and general welfare of the surrounding residential 

properties with no adverse impact to their own property or that of their neighbors. 

APPLICABLE LAW 

Governmental regulation of land use is largely a local function. The Baltimore County 

Council adopts zoning maps every four (4) years and every property, pursuant to the 

Comprehensive Zoning Map Process (CZMP), is assigned one of the nearly 40 zorung 

classifications listed in the B.C.Z.R ranging from "RC." - Resource Conservation to the "M.H." 

- Manufacturing-Heavy zones. Each zone coritains its own specific regulations governing the 

property's use and it is to be noted that these zones provide three (3) classifications ofland use: 

1st - Classification ofuses permitted by right and allowed automatically as long as the 
owner meets the appropriate building, height and area regulations. 

2nd 
- At the other end of the spectrum are uses prohibited under any circumstance. 

That is to say, any use other than those permitted in a particular zoning 
classification (as of right or by special exception) are prohibited. Kowalski v. 
Lamar 25 Md. App. 493 (1975). 

3rd 
_ 	 Middle ground - identified as "special exception" uses. That term is a misnomer, 

as the uses listed are neither special nor exceptional. Other jurisdictions label 
special exception uses as "conditional" uses. This is a better description as these 
uses may be permitted in the zoning classification - if prior to establishing the 
use, the property owner or applicant petitions the Zoning Commissioner for 
approval of the proposed use. 

Special exception (conditional) uses are regulated in the B.C.Z.R under Section 502.1: 

"Before any special exception may be granted, it must appear that the use for which 
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the special exception is requested will not: 

A) 	be detrimental to the health, safety or general welfare ojthe locality 
involved; 

B) tend to create congestion in roads, streets or alleys therein; 

C) 	create a potential hazard from fire, panic or other danger; 

D) tend to overcrowd land and cause undue concentration ofpopulation; 

E) 	 interfere with adequate provisions for schools, parks, water, sewerage, 
transportation or other public requirements, conveniences or 
improvements; 

F) 	 interfere with adequate light and air (Bill No. 45-1982); 

G) be inconsistent with the purposes of the property's zoning classification 
nor in any other way inconsistent with the spirit and intent of these 
zoning regulations (Bill No. 45-1982); 

H) be inconsistent with the impermeable surface and vegetative retention 
provisions of these zoning regulations; nor (Bill No. 45-1982) 

I) 	 be detrimental to the environmental and natural resources of the site 
and vicinity including forests, streams, wetlands, aquifers and 
floodplains in an R.C.2, R.C.4, R.C.5 or R.C.7 zone (Bill No. 74­
2000)." 

Child care centers are defined in Section 101 of the B.C.Z.R. Therein, a Group 

Child Care Center is defined as: "A building or structure wherein care, protection and 

supervision is provided for part or all of a day on a regular schedule at least twice a week to at 

least 9 children, including children of the adult provider." A group Child Care Center, Class A, 

is defined as: "A Group Child Care Center wherein child care is provided for no more than 12 

children at one time". A Group Child Care Center, Class B, is defined as: "A Group Child Care 

Center wherein child care is provided for more than 12 children." 

The B.C.Z.R. also contains specific regulations that govern particular land uses. 
'/ 

Applicable in this case is Section 424 of the B.C.Z.R. That section establishes specific rules and 
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regulations for group child care centers. Section 424.5 thereof establishes specific criteria for 

.~•• 

child care centers as principal uses. This is to be distinguished from child care centers which are 

accessory to another use, for example - to a church or school. Clearly, the Cuddles Early 

Learning Center operation proposed here for 24 children is, according to the B.C.Z.R., a 

principal use, not an accessory use.2 Although the proposal meets all of the "bulk" standards, 

i.e., size, height, distance, etc., the issues generated in this case are driven by the actual use. As 

noted above, this is a special exception use and is not permitted by right. The highest courts of 

this State have reviewed the treatment of proposed special exception and conditional uses by 

various local zoning boards and commissions. The seminal case regarding special exceptions is 

Schultz v. Pritts, 291 Md. 1 432 A2d 1319 (1981). In that case, the Court noted that a special 

exception use is part of the comprehensive zoning plan and thus, shares the legal presumption 

that it is in the interest of the general welfare and therefore valid. The Court noted that a special 

exception use is a valid zoning mechanism that delegates to the Zoning Commissioner a limited 

authority to allow certain enumerated uses which the Baltimore County Council has determined 

to be permissible, absent any facts or circumstances which negate that presumption. 

The Court further noted that the applicant for a proposed special exception use does 

not have the burden ofestablishing affirmatively that the proposal would be of benefit to the 

community. Moreover, the test is not whether another use is more preferable or whether the 

property could be used for a higher or better purpose. Rather, the test to be considered by the 

Zoning Commissioner and/or the County's Board of Appeals is whether the neighboring 

. properties in the general neighborhood would be adversely affected and whether the use in the 

particular case is in harmony with the general purposes and intent of the underlying zoning 

2 B.C.Z.R. Section 424.4 classifies a "Class A" child care center as an accessory use while Section 424.5 designates 
all other "Class B" child care facilities as a principal use. 
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scheme. 

The Court of Appeals of Maryland further explained the special exception test in its 

recent decision of People's Counsel for Baltimore County v. Loyola 406 Md. 54, 956 A.2d 166 

(2008). In that case after 27 years, the Court re-evaluated Schultz and its progenies clarifying 

only that: 

"Applications for Special Exceptions do not require an Applicant to present, and 
the zoning body to consider, a comparison of the potential and adverse effects of the 
proposed use at the proposed location to the potential adverse effects of the 
proposed use at other, like-zoned locations throughout the County." 

Therefore, in considering the present application, it is not enough to simply conclude 

the proposed Cuddles Day Care request to expand its existing day care facility will produce 

impacts, such as traffic that could adversely affect the neighborhood. It most certainly will, and 

such an effect is inherent in any day care operation. The real test is whether the traffic produced 

by the proposed operation will cause an adverse impact at this location different in kind or 

degree than those inherently associated with such a use regardless ofits location within the R.C.5 

zone. 

TRAFFIC IMPACTS (Section 502.1.B of the B.C.Z.R.l 

The primary objection voiced by all of the witnesses who testified in opposition to 

the request relates to traffic impacts and the likelihood that traffic flows going into and out of the 

Petitioners narrow driveway entrance would backup and interfere with the traffic flows on Gun 

Road. This conclusion is supported by the County's Traffic Engineering Division Chief, 

Stephen E. Weber. At the request of People's Counsel for Baltimore County, he went to the site 

and took physical measurements of the site line from the subject driveway looking south and 

found it deficient. Essentially, he opined that with a posted speed limit of 30 miles per hour, 
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there should be a minimum 200-foot site line distance but found only 150 feet available due to 

the stone fence abutment on the Petitioners property. He further opined that the driveway width 

should be widened to 20 feet to provide for two-way traffic at an absolute minimum of the first 

100 feet of driveway off of Gun Road. On behalf of the Petitioners, the testimony of Lynn Hogg 

was produced. He took his own photographs (collectively Petitioners' Exhibit 6) and explained 

that the present conditions have worked well and without incident or complaint. Furthermore, 

Gun Road and Keech Road are dead-end streets producing at best minimal traffic from the 

average daily trips (ADT) generated by the 20 to 22 homes that are to the south of his driveway. 

He pointed out that some day care students actually arrive in one (1) vehicle and that "drop off' 

and "pick up" times are staggered - from 7:30 a.m. to 10:00 a.m. in the morning and from 3:30 

p.m. to 5:30 p.m. in the evenings. He stated that while not in favor of moving the entranceway 

monuments and expanding the driveway width, he and his wife would be amenable to do so as a 

condition of approval. They wish to maintain the natural beauty of their property and that of the 

surrounding neighborhood. He adds that there have never been any complaints concerning 

traffic, safety issues nor about children making noise outside. In brief, he believes from a traffic 

standpoint that Gun Road is clearly capable of handling the traffic demands generated by the 

proposed one (1) additional employee and 12 new pre-school infants that will be age targeted 

between 18 months to 26 months. He and his wife believe that there will be no adverse traffic 

impacts caused by this request. The driveway configuration ensures that children will be 

dropped off and picked up at a significant distance from traffic going by the site on Gun Road. 

As noted above, numerous individuals wrote letters and appeared in opposition to 

the request. Let it also be noted that in' addition to the Division of Traffic Engineering, the 

Office of Planning also recommended a denial of both the requested Special Exception and 
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Special Hearing on the basis that this particular location is not appropriate for a Class B Group 

Child Care Center. Community leaders and many lay witnesses who have resided in the 

neighborhood for decades offered their own survey summary and analysis of this proposal's 

conflict concerning the excess and unwanted traffic (See Protestants Exhibits 1 and 2). The road 

is narrow (18 feet wide without shoulders) and winding. There are large trees very close to the 

sides of the road. Many people drive over the double yellow line to avoid the edge of the road. 

Two (2) cars traveling toward each other will move back into their own lane only long enough to 

pass each other. School buses that serve the Relay Elementary, Arbutus Middle and Catonsville 

Senior High Schools drive down the center of the road and use Keech Road to make their U-turn 

to travel back to Rolling Road. The adjacent neighbor, Paul Donoghue, and Messrs. McKean 

(403 Gun Road) and Macgill (319 Gun Road) discussed the dangerous portion of the road at the 

subject property and testified to seeing young mothers coming out of the driveway with cell 

phones, causing difficulty for them getting out of their own driveways and instances ofbeing run 

off the road while traveling southbound by cars leaving the Petitioners driveway to proceed 

northbound. Other residents along Gun Road point out that a day care facility already exist at the 

Oblate Sisters Convene and see no reason to allow an enlargement of the Petitioners facility. 

Additionally, Ms. Baldwin and others express safety concerns for the many people that use Gun 

Road as a means to walk, jog and bike into the State park and are always up and down the road. 

As noted in the discussion above regarding the law of special exceptions, the 

undersigned is required to focus upon the impacts of the proposed use and how they particularly 

affect the locality involved. The undersigned has reviewed the proposal in that light and I find 

3 The Oblate Sisters Day Care Center located at 701 Gun Road has operated for 35 years at this location. It provides 
day care services for children ranging in ages from 6 weeks to 5 years with a current enrollment of 65 and a capacity 
of80. 
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that the special exception request has failed to meet the test set out in Section 502.l.B of the 

B.C.Z.R. There are two (2) primary factors that justify this conclusion. I explain. 

First, it is acknowledged that this Commission, in considering other petitions for day 

care centers, has remarked that a special exception day care use is most appropriately located on 

the fringes of a residential community as opposed to its interior. That is, traditional wisdom 

would support the conclusion that the location of the day care center near the fringe of a 

residential community is more appropriate than a location embedded in the interior of a 

residential community. For example, one would conclude that the Oblate Sisters facility located 

at the intersection of Gun Road and South Rolling Road in the D.R.l zoning classification is 

better situated than the subject location (505 Gun Road) in the middle of a surrounding R.C.5 

zone. I find that the traffic to be generated by the proposed day care center will indeed tend to 

cause congestion on Gun Road due to the property's interior location shared with pedestrians and 

residents of this "National· Landmark Eligible" community. Although Mr. Hogg opined that 

modifications could be made to his driveway, it is likewise apparent that this would have an 

adverse affect (outward appearance) upon adjoining properties and a detriment to this 

neighborhood. 

Second, the proposed traffic patterns that will be generated by the increased use are 

problematic. Every potential client of the proposed day care center would tum right onto Gun 

Road when leaving the site after dropping off their children in the morning and afternoon. A 

right tum on Gun Road from this site would subject the traveler leaving the driveway to an 

.impaired site line distance to the detriment of approaching traffic both north and southbound on 

Gun Road. It was indicated, and a site visit confirmed, that the road is winding, narrow with a 

hillcrest slightly to the north at the Donoghue driveway (508 Gun Road). Indeed, I find this to be 
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the most troubling aspect of this proposal from a traffic standpoint. 

In sum, I find that the proposed use does not meet the applicable criteria set forth in 

Section 502.1.B of the B.C.Z.R., pursuant to Schultz and Loyola, infra. Specifically, an increase 

to a 24-child day care center will generate traffic volumes and certain congestion no matter 

where located in the R.C.5 zone. However, the impacts are particularly severe here due to the 

topography and width of the narrow public roadway. These factors warrant a denial of the plan, 

even with the contemplated driveway improvements. 

SECTION 502.1G - Inconsistent with the Zoning Classification 

Although the proposal must be denied based on the traffic issue, the undersigned 

feels compelled to at least address the criteria set out in Section 502.1.G of the B.C.Z.R. given 

the attention paid to this test at the hearing. Testimony was offered by both sides regarding this 

issue. The Petitioners offered the testimony of both Mr. Link and Mr. Hogg in support of their 

assertion that the proposed use is indeed compatible with the R.C.5 zone. The Protestants 

offered lay testimony on this subject and also offered the Zoning Advisory Committee (ZAC) 

comment prepared by Dennis Wertz from the Office of Planning. 

The not-so-simple answer to this issue is that a day care center would be appropriate 

for this property; however, not of the size proposed by Cuddles Early Learning. The parties 

disagree over the nature of the use. The Protestants contend that it is a commercial intrusion 

while the applicants argue that it remains an accessory use to their residence. Additionally, the 

. parties differ over the "compatibility" of the proposed use. That being said, however, the 

number of children proposed in this case in the middle of a very low density single-family 

~ neighborhood is persuasive and does, in my judgment, tilt the character of the operation from an 

~. accessory type use to a principal type business use. 
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I decline to establish a specific number of children that would be permitted at this 

location. The question presented under tlfe petition for special exception was on the proposal as 

offered. Whether a day care center of 16 or 20 children is appropriate is not before me. In 

answer to the specific question presented, I find that the proposal as submitted is inconsistent 

with the property's zoning classification. 

CONCLUSION 

Based upon due consideration of all the testimony and evidence presented, I am 

persuaded to deny the requests. In my judgment, the proposal does not meet the criteria set out 

in Sections S02.l.B and S02.l.G of the B.C.Z.R. and thus, the petition for special exception must 

be denied. 

Pursuant to the advertisement, posting of the property, and public hearing on these 

Petitions held, and for the reasons set forth above, the relief requested shall be denied. 

THEREFORE, IT IS ORDERED by the Zoning Commissioner of Baltimore County, this 

__----'-h_~_7K day of May, 2009, that the Petition for Special Exception, to permit a Class 

B Group Child Care Center as a principal use on the subject site, pursuant to Section 424.S.A of 

the Baltimore County Zoning Regulations (B.C.Z.R.), for a maximum of 24 children, in 

accordance with Petitioners' Exhibit 1, be and is hereby DENIED; and 

IT IS FURTHER ORDERED that the Petition for Special Hearing seeking relief from 

Section 409.12.B of the B.C.Z.R. to approve a modified parking plan, be and is hereby 

DISMISSED AS MOOT. 
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Any appeal of this decision shall be entered within thirty (30) days of the date hereof in 

accordance with Baltimore County Code Section 32-3-401. 

o -

Zoning oner 
WJW:dlw ofBaltimore County 
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JAMES T. SMITH, JR. May 12,2009 	 WILLIAM J. WISEMAN III 
County Executive 

Zoning Commissioner 

Lawrence Schmidt, Esquire 
Gildea & Schmidt, LLC 
600 Washington Avenue, Ste. 200 
Towson, MD 21204 

IN RE: PETITIONS FOR SPECIAL HEARING AND SPECIAL EXCEPTION 
NE Corner of Gun Road and Keech Road 
(505 Gun Road) . 
13 th Election District - 1st Council District 
Lynn R. Hogg, et ux Petitioners 
Case No. 2009-0153-SPHX 

Dear Mr. Schmidt: 

Enclosed please find a copy of the decision rendered in the above-captioned matter. The 
Petition for Special Exception has been denied and the Petition for Special Hearing has been 
dismissed as moot, in accordance with the attached Order. 

In the event any party finds the decision rendered is unfavorable, any party may file an 
appeal to the County Board of Appeals within thirty (30) days of the date of this Order. For 
further information on filing an appeal, please contact the Department of Permits and 
Development Management office at 887-3391. 

Zoning Commissioner 

WJW:dlw for Baltimore County 

Enclosure 


c: 	 Elizabeth Smith and Lynn Hogg, 505 Gun Road, Halethorpe, MD 21227 

Larry Link, L.J. Link, Jr., Inc., Box 727, Brooklandville, MD 21022 

Paul G. Donoghue, President, Gun Road Historical and Protective Association, 


508 Gun Road, Baltimore, MD 21227 

Elizabeth A. Donoghue, 508 Gun Road, Baltimore, MD 21227 

William Moore, 510 Gun Road, Baltimore, MD 21227 

Lucy W. and Paul F. McKean, 403 Gun Road, Baltimore, MD 21227 

Nancy J. and Frank A. Lindberg, 511 Gun Road, Baltimore, MD 21227 


Jefferson Building I 105 West Chesapeake Avenue, Suite 103 ITowson, Maryland 212041 Phone 410-887-38681 Fax 410-887-3468 
www.baltimorecountymd.gov 

http:www.baltimorecountymd.gov
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Janet G. Bruns, 301 Gun Road, Baltimore, MD 21227 

William Watson, 422 Gun Road, Baltimore, MD 21227 

Jackie Hedeman, 408 Gun Road, Baltimore, MD 21227 

John Joseph Bennett, 516 Gun Road, Baltimore, MD 21227 

Frank Allen Earp, 424 Gun Road, Baltimore, MD 21227 

Naomi Baldwin, 324 Gun Road, Relay, MD 21227 

Mary Jane and Charles G. Macgill, 319 Gun Road, Relay, MD 21227 

Jeremy S. Walsh, 5300 Keech Road, Relay, MD 21227 

Dennis E. Wertz, Community Planner, Office of Planning 
Stephen E. Weber, Chief, Traffic Engineering Division, DPW 
People's Counsel; File 
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Petition for Special Hearing 

to the Zoning Commissioner of Baltimore County 

for tbe property located at _50_5_G_u_n_R_o_a_d___________ 
wbicb is presently zoned _;:.:R:.:;:C:...;-5::...-_____ 

This Petition shall be filed with the Department of Permits and Development Management The undersigned, legal 
owner(s) of the property situate in Baltimore County and which is described in the description and plat attached hereto 
and made a part hereof, hereby petition for a Special Hearing under Section 500,7 of the Zoning Regulations of 
Baltimore County, to determine whether or not the Zoning Commissioner should approve 

1. As per BCZR Section 409.12.B to approve a modified parking plan, 

Property is to be posted l:ind advertised as prescribed by the zoning regulations. . 

I, or we, agree to pay expenses of above Special Hearing, advertising, posting, etc. and further agree to and are to be bounded by the 

zoning regulations and restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County. 


IMle do solemnly declare and affirm, under the penalties of 
perjury, that l!we are the legal owner(s) of the property which 
is the subject of this Petition, 

Contract Purchaser/Lessee: 	 Legal Owner(s): 

LynnR. Hogg 
Name Type or Print 	 Name-Typeorprin~ ~ 

~S~~n~m~u~re~-------------------	 S~narure ~ ~ 
Elizabeth A. Smith 

Address Telephone No. 

City State Zip Code 	 51gnmu 

Attorney For Petitioner: 	 505 Gun Road 410-247-4040 
Address 

Representative to be Contacted: 
Signatur 
Gildea & Schmidt, LLC Sebastian A. Cross 
company Name 

600 Washington Avenue, Suite 200 (410) 821-0070 600 Washington Avenue, Suite 200 (410) 821-0070 
Address Telephone No .. Address Telephone No. 

Towson MD 21204 Towson MD 21204 
City State Zip Code 	 City State Zip Code 

OFfICE UsE ONLY 

ESTIMATED LENGTH OF HEARING ____RBVISG-D 
Case No. 2009-0153;$ PIf )( UNAVAILABLE FOR HEARING -----I---r--­

Reviewed By _~--'-N.;;...;...f_.... 3~M 
REV 9115198 



'::::;;'....:.,..:~~ 

Pdon for SpPc'al Exception 
to the Zoning Commissioner ofBaltimor~:County 

for'the property located at ";;;/0 q t/((AN ~{: • lli;. (; 
which is presently zoned ,'Y' 

This Petition shall be filed with the Department of Pennits and Development Management. The undersigned, legal 
owner{s) ofthe property situate in Baltimore County and which is described in the description and plat attached hereto and 
made a part hereof, hereby petition for a Special Exception under the Zoning Regulations of Baltimore County. to use the 
herein described property for ' 

As per section 424.5. A of the BCZ-q for a Class B Group Ch,i ld-Care 

Center for a maximum of 24 childres. 


PropertY is to be posted arid advertised' as prescribed by the zoning regulations. " , 
I. or we, agree to pay expenses of above Special Exception. advertising. posting. etc. and further agree to and are to be bounded by the 
zoning regulations and restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County. 

IflNe do solemnly declare and affirm, under the penalties of 
perjury, that l/we are the legal owner(s) of the property which 
is the subject of this Petition. 

Contract Purchaser/Lessee: 

Name - Type or Print 

41~i.24~ 
, Teleph ne No, 

I 
ty 

Address Telephone No. 

City State Zip Code 

¥Attornev For Petitioner; 
. 

Sebastian A. ~~ 
Name-TypeOr~ ~.. 

Representative to be Contacted: 
Signature ? 

\ q.•, ~~ • d~,.,:j ~ ---~.! ~ ~ 
Gildea & Schmidt, LLC, ~. \ . b,.......' \., 'all (S f • V",-Ii...­

Company 

600 Washington Avenue, Suite 200 
Address Telephone No. 

Towson, MD 21204 410-821-0070 
City State Zip Code 

OFFICE USE ONLY 

ESTIMATED LENGTH OF HEARING _____ 
UNAVAILABLE FOR HEARING ___--.._~-

Reviewed By s \ Nf Date I {tZ>(o!
i1i?8P 09//5/91 



1 

DI~Ir, DI:;"EtDT
I n II 1\6'.1 &1•BALTIMORE·COLINTY, MARYLAND 

. No. 37501'OFFICE OF BUDGET AND FINANCE 
MISCELLANEOUS CASH RECEIPT 

Date: ~()r('(~ Oq QCJCR
, 

I 

Rev Sub I 

.. Source! Rev! 
Fund Dept· . Unit Sub Unit Obj Sub Obj Dept Obj BS Acct ~mount De) 

·rD\ 'l..()fo n~ (,.../5D .,. 'I> 'tOe 11-{,P'- - . 
I 

(Y'\\ cf!.hfo 1-f\('{) ,/ (,..1 &SO 'II ,7{)0 00. - - - , I 

~ ' .. 
601 1!,()f.o (\OOO £.0150 

\ .r. <r-2~/Jr)'. Total: :f. C)fJ C) .. /';f)'­
Rec , I , 

From: ('::-1 i I rl (0,,­ 5 l<yi ht'1-i ; rl i: . L, ('- , , ., 

,.Q fA-r)q. ...: 0763"~ ;~ IV f+ X . 
'. 

For: 
- - ... ),. -

; . 
DISTRIBUTION / 

" .r 
WHITE - CASHIER PINK'c AGENCY YELLOW - CUSTOMER GOLD - ACCOUNTING 

PLEASE PRESS HARD!!!! 

tit:) .WSOl 

BUSINESS ACTUAL TII'IE DHl1 
3/09/2009. 3/09/2Q09 14:29:22 

ldALKIN JRIC.lllR 
D:EIPT .tI 4104B5 3/09/2009 OFUi 
t 

» I
5 ~"B ZONING VERIFICATION 

NO. 037500. 
Recpt Tot. $525.00 
~525.00 CI< .$.00 CA 

CASHIER'S 

VALIDATION 




· ~ 

.i. 

;; 

,',,: 

, /:,,~."'CASHIER·S, 
q" 'vA.L'IDATIC)N:: 

,:;':1; ~.~:,~~",.f ,'f.~'.;' ",,~,\ 

'. 

:e 


-




Petitron for Specill Exceptio.n 

to the Zoning Commissioner of Baltimore County 

for the property located at .....:'"X):......::..--L-:+-~.::..-......lIi::::~-;;=.:.,=;,....=.-+....:.II_ 
, which is presently zoned _. 

This Petition shan be filed with the Depar.tment of Permits and Development Management. Th undersigned, leg(.ll 
owner{s) of the property situate in Baltimore County and which is described in the description and plat attached hereto and 
made a part hereof, hereby petition for a Special Exception under the Zoning Regulations of Baltimore County, to use the 
herein described property,_f-"o_r__~~______ -'-.. 

1. Principal use, class B group childcare center for a max of40 chiJdren, provided 
2. Zoning Commissioner confirms compliance with section IBOf.l.B.g (I1)-BCZR 

regarding exceptions to RTA, and 
3. Zoning commissioner confirms compliance with section 424.7.C, BCZR regarding 

parking; drop-:off; delivery areas. 

Property is to be postea ancfaavertisea as prescribed the z -ning regulations>'- "- '. : ' ' 
I. or we, agree to pay expe!J§es of above Special Exception, adverti ·ng. posting. etc. and further agree to and are to be bounded by the 
zoning regulations and restrictions of B • timore County adyptd purs~ant to the zoning law for Baltimore County. 

IMle do solemnly declare and affirm, under the penalties of 
perjury, that l!we are the legal owner(s) of the property which 
IS the subject of this Petition. 

Contract purchaser/Lessee: 

Name - Type or Print 

Signature 

Address 

City 

Telephone No, 

Zip Code 

Attorney For Petitioner; 

Name - Type or Print 

Signature 

Company 

Address Telephone No. 

City State Zip Code 

Case No. 

ieett 09/15/91 

OFFICE USE ONLY 

ESTIMATED LENGTH OF HEARING ____ 
UNAVAILABLE FOR HEARING ____.........- ­

Reviewed By -J AJt' Date '{ JIGS!,03 



IJlinkJr. inc. 
Architect 

box7Ll 
brooklandville md. 21022 

+10·;;7.9,28 
LJUNKJR@AOLCOM 

ref: 2009- 015j-X 

Zoning description for 50; Gun Road, Halethorpe, Md. 21121 

Said property is located at,the comer of Keech Road & Gun Road, 
the northeast side ofsaid intersection of roads in Baltimore Cou~, 
&this indudes the measurements &directions (metes &bounds) as 

described on the plat submitted with this Gling. 

J)eingrecorded in Uber No. 1+2;8, Folio No. ;78, containing 

2.++0 ac (+/-)~.. 106,286 &J.lt. 
Said propert:l is described as startingat a p.o.b S 70 10' 1611 

c, 5+.75', N20 W 0;11 C 161.02', N1+ 10' 0011 C 78.61, N5+ 0;' +611 W 

1;;.;6', N+5 56' 0;" W202.72', S +5 21' lr W1+.10', S +6 21' Ir W 

255.20', S -+; ;2' 0;" c 21.70, S 10 50' or W +0.;6, S +5 +8' 52" C 

72.59', N50 +6' W c ;0.00', S -+; ;2' 0;" C 15.00',& S 57+6''''f-'P' c 
271.16' to the p.o.b. as recorded in land records & surve'yed b'y N1T 

Associates, Mt. Airy, Md.,jamesc/ hudgins, no. 96, cated 2.27.08. 

Also known as 50; Gun Road, 2121l, and located in 1;th election 
district, the _ coundlmatic district. 

Is<\' 

nov. 2+. 2008 



·r .----e--'NOTICE OF ZONING HEAJ,lING 

The Zoriing Commissioner of Jlaltlmore county, by aU,thor~ 

ty of the zoning Act and Regulations of Baltimore County will 

hold a public healing In ,Towso,n, Maryland 9n t~e property 

Identified herein as follows: ' 


Case: # 2009'()153-SPHX ' 
505 Gun Road , 
N/east corner 'of Gun Road and Keech Road 
13th Election District -1st Councilmanic District 
Legal OWner(s): Lynn Hogg and Elizabeth Smith 

special 'Hearing: to approve a modified parking plan per 

section 409:12 of the BCZR. special EXception: to permit 

a Class B Group child-care center"lor a maximum· of. 24 chll­

, . 	dren per sectlon,424.5.A of the BCZR. , , 
Hearing: Friday, April 24, 2009 at 11:00 a.m. In .Room 
104, Jefferson Building, 105 West Chesapeake AvenUe, 
Towson 21204.' . 

WILLIAM), WISEMAN, III 
zoning Commissioner for Baltimore County 
• NOTES: (1) Hearings are Handicapped Accessible; for spe­
Cial accommodations Please Contact the zoning Commls- . 
sioner's Office at (410) 887-4386. 

(2) For Information concerning the File and/or. Hearing, 

Contact the zoning Review Office at (410) 887-3391. 

4/219 April. 9 . 198393 


e -
CERTIFICATE OF PUBliCATION 

___--+-4:.I---'./4-+-1_,20.ctL 

THIS IS TO CERTIFY, that the annexed advertisement was published 

in the following weekly newspaper published in Baltimore County, Md., 

once in each of __I__.~ssive weeks, the first publication appearing 

on --'-loy(-.:...q+--f_:,20~ 

~ The Jeffersonian 

o Arbutus Times 

o Catonsville Times 

o Towson Times 

o Owings Mills Times 

o NE Booster IReporter 

o North County News 

LEGAL ADVERTISING 




•• 
CERTIFICATE OF POSTING 


RE: 2009-0153-SPBX 

PetitionerlDeveloper: 

Lynn Bogg and EUzabetb Smitb 

Date of Hearing/closing April 24, 2009 
Baltiinore County Department of 
Permits and Development Management 
County Office Building, Room 111 
111 West Chesapeake Avenue 
Towson, Maryland 21204 

Attn: Kristin Matthews: 

Ladies and Gentlemen: 

This letter is to certify under tbe penalties of perjury that tbe necessary sign(s) required by law were 
posted conspicuously on tbe property located at,'--______"""-_________ 
505 Gun Road 

The sign(s) were posted on _____~_.;...':.l!A~pril~·~9~2009?__.::_:___:__--------_ 
(Month, Day, Year) 

I! Sincerely, 

;2"rdH..d 4,&d" April 11. 2009 
(Signature of Sign Poster) (Date) 

SSG Robert Black 

(print Name) 

1508 Leslie Road 

(Address) 

Dundalk, Maryland 21222 

(City, State, Zip Code) 

(410) 282-7940 

(Tdepbone Number) 





1 

BALTIMORE COUNTY, MARYLAND 
OFFICE OF BUDGET AND FINANCE 
MISCELLANEOUS CASH RECEIPT 

e Rev 
Sourcel 

Fund Dept Unit Sub Unit Obj 
L.l SbCt>' ~o" Ie 

~ i; 

No. 41554 PAm RECEIPT 
BUSINESS ACTUAL TIME [tRW 

Date: to\ '1l::>1 6/10/2009 6/10/2009 09:23: 12 
m: 3 WSOl WHLKIN JRIC JMR 

' }) mIN II 419992 6/10/2009 QFU~ 

Amount tIl:)t' 5 'SL"B ZONING VERIFICATION 
4f~. Cl). , w' NO. 041554 

Recpt Tot $400.00 
$400.00 Ct~ $.00 ,CA 
B.iil.tiiilDl'e County, Maryland 

Total: tf ()0 . ()C> 

Rec 
From: CJ.~~ -\- :Sch I\\~~tt ,;" rio",,!. .'.~" ,,~.) 

,~",.', .,;' 

F,or: MOf2p\
I :,. (""..\J 111"\ ~~ UNV1 _ ;, h ... _

\, 

/1 e 

CASHIER'S 

" DISTRIBUTION VALIDATION 
.~ I WHITE - CASHIER PINK - AGENCY YELLOW - CUSTOMER GOLD -ACCOUNTING 

PLEASE PRESS HARD!!!! 
• .: ,.'it;'" J<> ..........."_ I ""........... "'''.''',.·i.i..t~:.."<",''::''':'';'~',,,,,~.~~,:,,,,,,,,:~·.. "' .......~~"" .~,,\ ......~.1t~...~t. .. •~~.:l"'..._C~i_ ..... .:.'.1 "'~ ....~:..t ~•. :~!~~~~.~~. , ..... ~.: .,. ••,........ :,~, ••'! J:,'~~~ ~~ 




SAL TIMORE COUNTY, MARYLAND 
OFFICE OF BUDGET AND FINANCE 
MISCELLANEOUS CASH RECEIPT 

Rec 
'From: 

Rev 

No. 

,Date: . ' ",. : 

~, iJ.l,~,$;1 

~ --\, 

Total: 



• • 
DEPARTMENT OF PERMITS AND DEVELOPMENT MANAGEMENT 

ZONING REVIEW 

ADVERTISING REQUIREMENTS A~ID PROCEDURES FOR ZONING HEARINGS 

The Baltimore County Zoning Regulations (BCZR) require that notice be given to the 
general public/neighboring property owners· relative to property which is the subjeCt of 
an upcoming zoning hearing. For those petitions which require a public .heari,ng, this 
notice is accomplished by posting a sign on the property (responsibility of the 
petitioner) and placement of a notice in a newspaper of general circulation in the 
County, both at leas,t fifteen (15) days before the heari ng. 

Zoning Review will ensure that the legal requirements for advertising are satisfied. 
Howeyer, the petitioner is responsible for the costs associated wi·th these requirements, 
The newspaper will bill the person listed below for the advertising. This advertising is 
due upon receipt and should be remitted directly to the newspaper. 

OPINIONS MAY NOT BE ISSUED UNTIL ALL ADVERTISING COSTS ARE PAID. 

For Newspaper Advertising: 

Item Number or Case Number: :20 D9 - Dl SJ.-X 
Petitioner: HJ) b (; iJIVl/lH 
Address or Locati~n: t!)OS- GUM /(0 A-D 

PLEASE FORWARD ADVERTISING BILL TO: 

Name: L.~. L,I"'\\'- cltr ~. 
Address~ ~ 

___:JQ QJl KJ\ . 
Telephone Number 4 lQ''?9.'192fj 

Revised 7/11/05 - SCJ 



,> 

BALTIMORE COUNTY, MARYLAND 

Board of Appeals ofBaltimore County 


Interoffice Correspondence 
Phone: 410-887-3180 Fax: 410-887-3182 

To: Stuart Kelly, Code Enforcement 


From: Sunny Cannington, Legal Secretary ~ 
 ~]ECIB\YIIEJD) 
Date: October 20, 2009 OCT 2 9 2009 

BALTIMORE COUNTYRe: Sign Posting 
BOARD OF APPEALS 

Hi Stuart, 

I received a call this morning from a neighbor in the following case: 

Elizabeth SmithlLynn Hogg 
Board ofAppeals Case No.: 09-153-SPHX 
505 Gunn Road 

It appears to the neighbor that the sign has been removed again. Please re-post this sign 
at your earliest convenience. , 

Thank you for all your help. Please do not hesitate to contact us should you have any 
problems or questions. 







Requested: August 19,2009 

APPEAL SIGN POSTING RE 

CASE NO~: 09-153-SPHX 

505 Gun Road 
BALTIMORE COUNTY 

13 th ELECTION DISTRICT APPEALED: 6/9/09 BOARD OF APPEALS 

ATTACHMENT- (Plan to accompany Petition - Petitioner's Exhibit No.1) 

. ***COMPLETE AND RETURN BELOW INFORMA TION**** 

CERTIFICATE OF POSTING 

TO: 	 Baltimore County Board ofAppeals 
The Jefferson Building, Suite 203 
102 W. Chesapeake A venue 
Towson, MD 21204 

Attention: 	 Theresa Shelton 

Administrator 


CASE NO.: 09-153-SPHX 

LEGAL OWNER: Lynn Hogg & Elizabeth Smith 

This is to certify that the necessary appeal sign was posted conspicuously on the property 
located at: 

505 GUN RdAD 
NIB CORNER OF GUN ROAD AND KEECH ROAD 

------------------------------------------------------------------------------------~------------------------------------

By: __~~~~~----~~~~=---~~-----------
(Signature 0 -t~-ts: 

-----II"-+--------I!r------, 200-=t:-. 

(Print Name) 







COU~TY BOARD OF .,8PEALS 

JEFFERSON BUILDING • 


SECOND FLOOR, SUITE 203 

105 WEST CHESAPEAKE AVENUE 


PHONE: 410-887-3180 • FAX: 410-887-3182 


FACSIMILE TRANSMITTAL SHEET 

January 6, 2010 

TO AND FAX NUMBER: 

Lawrence E. Schmidt, Esquire 
FAX: 410-821-0071 

J. Carroll Holzer, Esquire 
FAX: 410-825-4923 

FROM: 
Theresa R. Shelton, Administrator 

FAX: 410-887-3182 

TELEPHONE: 410-887 -3180 

TOTAL NO. OF PAGES INCLUDING COVER: 
Re: Hogg/Smith3 
Pmitocmelmel,t of Argument 

URGENT FOR REVIEW FOR YOUR RECORDS PLEASE REPLY PLEASE RECYCLE 

, 

PERSONAL AND CONFIDENTIAL 

Attached is the Notice of Postponement due to the conflict with Gmrt of Special Appeals. 

13 

I have the following dates and times available to re-schedule the Oral Argument Please 
contact me as to your availability. Thank you. 

2/11/10at10am;~ 2/24/10at9am; 3/3/10 at9 am; and 3/9/10at9am 

TIlls message is intended only for the addressee and may contain infonnauon that is privileged and! or confidential in narure. If the reader is not 
the intended recipient or the emplo}{!e or agent responsible for delivering the message to the intended recipient, and!or received this 
communication in error, please notifythe sender immediately bytelephone and return the original message to the sender. 



'\ 

TO: 	 PATUXENT PUBLISHING COMPANY 
Thursday, April 9, 2009 Issue - Jeffersonian 

Please forward billing to: 
L.J. Link 
P.O. Box 727 

Brooklandville, M D 21022 


410-337 -9528 


NOTICE OF ZONING HEARING 

The Zoning Commissioner of Baltimore County, by' authority of the Zoning Act and Regulations 
of Baltimore County, will hold a public hearing in Towson, Maryland on the property identified 
herein as follows: 

CASE NUMBER: 2009-0153-SPHX 
505 Gun Road 
N/east corner of Gun Road and Keech Road 
13th Election District - 151 Councilmanic District 
Legal Owners: Lynn· Hogg and Elizabeth Smith 

Special Hearing to approve a modified parking plan per section 409.12 of the BCZR. Special 
Exception to permit a Class B Group child-care center for a maximum of 24 children per section 
424.5.A of the BCZR. 

Hearing: Friday, April 24, 2009 at 11 :00 a.m. in Room 104, Jefferson Building, 

WILLIAM J. WISEMAN III 
ZONING COMMISSIONER FOR BALTIMORE COUNTY 

NOTES: (1) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL 
ACCOMODATIONS, PLEASE CONTACT THE ZONING COMMISSIONER'S 
OFFICE AT 410-887-4386. 

(2) FOR INFORMATION CONCERNING THE FILE ANDIOR HEARING, CONTACT 
THE ZONING REVIEW OFFICE AT 410-887-3391. 

105 West C esapeake Avenue, Towson 21204 



MARYLAND 

March 25, 2009 
JAMES T. SMITH, JR. TIMOTHY M. KOTROCO, Director 
County Executive 

NOTICE OF ZOIl..IING HEAR' ING DeparlmenfojPermitsand
" 	 Development Management 

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations 
of Baltimore County, will hold a public hearing in Towson, Maryland on the property identified 
herein as follows: 

CASE NUMBER: 2009-01S3-SPHX 
505 Gun Road 
N/east corner of Gun Road and Keech Road 
13th Election District - 1sl Councilmanic District, 
Legal Owners: Lynn Hogg and Elizabeth Smith 

Special Hearing to approve a modified parking plan per section 409.12 of the BCZR. Special 
Exception to permit a Class B Group child-care center for a maximum of 24 children per section 
424.5.A of the BCZR. 

Hearing: Friday, April 24, 2009 at 11.00 a.m. in Room 104, Jefferson Building, 

. 105 West Chesapeake Avenue, Towson 21204 


0~i/{ ~to~ 
Timothy Kotroco 
Director 

TK:klm 

C: 	Sebastian Cross, 600 Washington Ave., Ste. 200, Towson 21204 
. Lynn Hogg, Elizabeth Smith, 505 Gun Road, Halethorpe 21227 

NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN 
APPROVED POSTER ON THE PROPERTY BY THURSDAY, APRIL 9, 2009. 

(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL 
ACCOMMODATIONS PLEASE CALL THE ZONING COMMISSIONER'S OFFICE 
AT 410-887-4386. 

(3) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT 
THE ZONING REVIEW OFFICE AT 410-887-3391. 

Zoning Review I County Office Building 

III West Chesapeake Avenue, Room 111 ITowsori, Maryland 21204 I Phone 410-887-3391 I Fax 410-887-3048 


www.baltimorecountymd.gov 


http:www.baltimorecountymd.gov


•QIount~ ~oaro of J\pprals of ~altimott QIounty 

JEFFERSON BUILDING 

SECOND FLOOR, SUITE 203 


105 WEST CHESAPEAKE AVENUE 

TOWSON, MARYL:AND, 21204 


410-887 -3180 

FAX: 410-887-3'182 


Hearing Room #2, Second Floor 

Jefferson Building, 105 W.Chesapeake Avenue 


October 9, 2009 

NonCE OF ASSIGNMENT 

CASE #: 09-153-SPHX 	 IN THE MATIER OF: Lynn Hogg and Elizabeth Smith-Legal 
Owners/Petitioners . 
50S Gun Road 
13th Election District; 1 st Councilmanic District 

Re: S/12/09-ZC decision that Petition for Special Exception to permit a Class B Group Child Care 
Centers as a principal use on their property. pursuant to Section 424.SA ofthe BCZR to allow a 
maximum of24 children was DENIED and; Petition for Special Hearing to approve a modified 
parking plan pursuant to Section 409.12.B of the BCZR was DISMISSED AS MOOT. 

ASSIGNED FOR: TUESDAY, NOVEMBER 10, AT 10:00 A.M. - DAY #1-; and 
THURSDAY, DECEMBER 10, 2009, AT 10:00 A.M. - DAY #2, if necessalV 

NOTICE: This appeal is an evidentiary hearing; therefore, parties should consider the advisability ofretaining an 
. attorney. 

Please refer to the Board's Rules ofPractice & Procedure, Appendix B, Baltimore County Code. 

IMPORTANT: No postponements will be granted without sufficient reasons; said requests must be in writing and in 
. compliance with Rule 2(b) of the Board's Rules. No postponements will be granted within 15 days ofscheduled hearing 

date unless in full compliance with Rule 2(c). 

Ifyou have a disability requiring special accommodations, please contact this office at least one week prior to hearing 
date. 

Theresa R Shelton 
Administrator 

c: 	 Counsel for Petitionerl Appellant 
Petitionerl Appellant 

Protestants 

Donald Laui:y 
Office ofPeople's Counsel 
Timothy Kotroco, DirectorlPDM 
John Beverungen, County Attorney 

: Lawrence E. Schmidt, Esquire 
: Lynn R. Hogg and Elizabeth A. Smith 

: Paul & Elizabeth Donoghue William Moore 
Paul & Lucy McKean . Frank & Nancy Lindberg 
Janet Bruns William Watson 
Jackie Hedeman John Joseph Bennett 
Frank Earp Naomi Baldwin 
Charles & Mary Jane MacgiU Jeremy Walsh 
Gloria Carrion 

William J. Wiseman, III, Zoning Commissioner 
Arnold F. "Pat" Keller, DirectorlPlanning 



QInunt~ ~narb of ~ppea15 of ~a1timntt QIount!! 

JEFFERSON BUILDING 

SECOND FLOOR, SUITE 203 


105 WEST CHESAPEAKE AVENUE 

TOWSON, MARYLAND, 21204 


410-887-3180 

FAX: 410-887-3182 


CASE #: 09-153-SPHX 
Owners/Petitioners 
SOS Gun Road 
.13 th Election District; 1 st ~.~._'... 

Re: S/12/09-ZC decision that Petition for Special r,xc~Dn'on to permit a Class B Group 
Child Care Centers as ,a principal use on their to Section 424.SA of the 
BCZR to allow a maximum of24 children was Petition for Special Hearing 
to approve a modified parking plan pursuant to Section B of the BCZR was 
DISMISSED AS MOOT. 

This matter having been heard on November 10,2009 (Day #1) and to December 10, 
2009 (Day #2); a hearing on Argument only will be held as indicated and hearing dates 
have been scheduled as listed by agreement ofCounsel: 

ASSIGNED FOR ARGUMENT ONL Y(l HOUR): 

TUESDAY, FEBRUARY 2, 2010 AT 9:00 A.M. -- DAX #3; 

MEMOS ON THE ISSUE DUE AT THE BOARD NO LATER THAN 4 
ON MONDAY, JANUARY 11,2010/~~~~~~~~~~~ 

DAY 4, 5 AND 6 HAVE BEEN ASSIGNED AS FOLLOWS BY A 
OF COUNSEL: 

TUESDAY, MARCH 16, 2010 AT 10 A.M. - Day #4 

WEDNESDAY, MARCH 17, 2010 AT 10 A.M. - Day #5 

THURSDAY, MARCH 18, 2010 AT 10 A.M. - Day #6 


CONTINUED 



• 


NOTICE: This appeal is an evidentiary hearing; therefore, parties should consider the advisability 
of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix B, Baltimore County Code. 

IMPORTANT: No postponements will be granted without sufficient reasons; said requests must 
be in writing and in compliance with Rule 2(b) of the Board's Rules. No postponements will be 
granted within 15 days of scheduled hearing date unless in full compliance with Rule 2( c). 

If you have a disability requiring special accommodations, please contact this office at least one 
week prior to hearing date. 

Theresa R. Shelton 
Administrator 

c: 	 Counsel for Petitioner/Appellant : Lawrence E. Schmidt, Esquire 
Petitioner/Appellant : Lynn R. Hogg and Elizabeth A. Smith 

Counsel for Protestants: : J. Carroll Holzer 
Protestants : The Gun Road Historical and Protective Asso. 

Paul Donoghue, President 
: Paul Donoghue, Individually 
: Joe Bennett 

William Moore 
: Paul & Lucy McKean 
: Frank Lindberg 
: Donna Murphy 

: Michelle Reed 

Janet Bruns 
William Watson 
Jackie Hedeman 
Frank Earp 
Naomi Baldwin 
Charles & Mary Jane Macgill 
Jeremy Walsh 
Gloria Carrion 
Donald Laury 

Office ofPeople's Counsel 
William J. Wiseman, ill, Zoning Commissioner 
Arnold F. "Pat" Keller, ill, DirectorlPlanning 
Timothy Kotroco, DirectorlPDM 
John E. Beverungen, County Attorney 
Councilman S. G. Samuel Moxley 



LAW OFFICES eTHE 50S BUILDING 

J. CARROLL HOLZER, PA 508 FAIRMOUNT AVE. 

lbWSON, MD 21286J. HOWARD HOUER 
(410) 825-6961 

FAX: (410) 825-4923 
1907-1989 

THOMAS J. LEE 
E-MAIL: JCHOLZER@CAVTEL.NET 

OF COUNSEL 

January 4,2010 

#7857 


Mr. Andrew Belt 

County Board of Appeals 


of Baltimore County 
Jefferson Building 
105 West Chesapeake Avenue 
Second Floor, Suite 203 
Towson, Maryland 21204 . 

RE: 	 505 Gun Road 

Legal Argument, Tuesday,·February 2,2010 


Dear Mr. Belt: 

Please be advised that I received the enclosed notice from the Court of Special Appeals 
dated December 21,2009, scheduling an Argument on February 2,2010, in Courtroom #002. 

"This case had previously been filed and briefed and apparently the Court of Special Appeals just 
got around to scheduling it for Oral Argument. I would therefore request a postponement of the 
above-captioned legal argument which you set for Tuesday, February 2,2010, at 9:00 a.m. to 
another convenient date. 

JCH:mlg 

Enclosure 

cc: 	 Carole S. Demilio, Esquire ~JCIU\\fIEIWLawrence E. Schmidt, Esquire 
Theresa Shelton, Administrator, BOA 	 JAN - 5 2010 

SALTrMOAE COUNTy 
BOARD OF APPEALS 

mailto:JCHOLZER@CAVTEL.NET


e 

Court ofSpecial Appeals 

Robert C. Murphy Courts ofAppeal BUilding 

LESUE D. GRADET 

CLERK 

Annapolis, Md. 21401-1699 

(410) 260-1450 

WASHINGTON AREA 1-888-200-7444 

ROBERT J. GREENlEAF 

CHIEF DEPUTY 

Notice Date 12/21/2009 
J. CARROLL HOLZER, ESQUIRE 
508 FAIRMOUNT AVE. 
TOWSON, MD 21286 

Re: A.M.P. CREEKS COMM. VS. M-NCPPC ET AL. 

No: 02823, September Term, 2008 

Dear Counsel: 

Argument in the above-referenced case has been set for 

02/02/2010, in Courtroom 002. Please report to this office 

no later than 9:00 a.m. on that date. 

Very truly yours, 

kJJ.~ 

LESLIE D. GRADET 
CLERK 

Maryland Relay Service 
1-800-735-2258 
TTNOICE 



.. -	 .. e 

OIounty ~oarb of ~pta15 of ~altimort01nuntt! 

JEFFERSON BUILDING 

SECOND FLOOR, SUITE 203 


105 WEST CHESAPEAKE AVENUE 

., TOWSON, MARYLAND, 21204 


410-887-3180 

FAX: 410-887-3182 


Hearing Room #2, Second Floor 

Jefferson Building, 105 W. Chesapeake Avenue 


January 6,2010 

NOTICE OF POSTPONEMENT / DAY #3/ ARGUMENT ONLY 
NOTICE OF ASSIGNMENT / Day #4, 5 and 6 

CASE #: 09-1S3-SPHX 	 IN THE MATTER OF: Lynn Hogg and Elizabeth Smith-Legal 
Owners/Petitioners 
505 Gun Road 
13th Election District; 1 sl Councilmanic District 

Re: 5/12/09-ZC decision that Petition for Special Exception to permit a Class B Group 
Child Care Centers as a principal use on their property, pursuant to Section 424.5A of the. 
BCZR to allow a maximum of 24 children was DENIED and; Petition for Special Hearing 
to approve a modified parking plan pursuant to Section 409.12.B of the BCZR was 
DISMISSED AS MOOT. 

This matter having been heard on November 10,2009 (Day #1) and continued to 
December 10,2009 (Day #2); a one hour hearing on Argument only was schedule for 
Tuesday, February 2, 2010 at 9:00 a.m. (Day #3) and has been postponed by request of 
Counsel due to a conflict with the Court ofSpecial Appeals. 

The Argument Only (Day #3) will be re-scheduled to a mutually agreeable date. 

All other dates remain as previously assigned. 

MEMOS ON THE ISSUE DUE AT THE BOARD NO LATER THAN 4:00 P.M. 
ON MONDAY, JANUARY 11,2010/ AN ORIGINAL AND THREE (3). 

DAY 4, 5 AND 6 HAVE BEEN ASSIGNED AS FOLLOWS BY AGREEMENT 
OF COUNSEL: 

TUESDAY, MARCH 16,2010 AT 10 A.M. - Day #4 

WEDNESDAY, MARCH 17,2010 AT 10 A.M. - Day #5 

THURSDAY, MARCH 18,2010 AT 10 A.M. - Day #6 


CONTINUED 



..-, 

NOTICE: This appeal is an evidentiary hearing; therefore, parties should consider the advisability 
of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix B, Baltimore County Code. 

IMPORTANT: No postponements will be granted without sufficient reasons; said requests must 
be in writing and in compliance with Rule 2(b) of the Board's Rules. No postponements will be 
granted within 15 days of scheduled h~aring date unless in full compliance with Rule 2(c). 

If you have a disability requiring special accommodations, please contact this office at least one 
week prior to hearing date. 

Theresa R. Shelton 
Administrator 

c: 	 Counsel for Petitioner/Appellant 
Petitioner/Appellant 

Counsel for Protestants: 
Protestants 

Janet Bruns 
William Watson 

Jackie Hedeman 
Frank Earp 
Naomi Baldwin 
Charles & Mary Jane Macgill 
Jeremy Walsh 
Gloria Carrion 
Donald Laury 

Office of People's Counsel (Hand Delivered) 
William 1. Wiseman, III, Zoning Commissioner 
Arnold F. "Pat" Keller, III, DirectorlPlanning 
Timothy Kotroco, DirectorlPDM 
John E. Beverungen, County Attorney 
Councilman S. G. Samuel Moxley 

: Lawrence E. Schmidt, Esquire (via facsimile) 
: Lynn R. Hogg and Elizabeth A. Smith 

: J. Carroll Holzer (via facsimile) 
The Gun Road Historical and Protective Asso. 

Paul Donoghue, President 
Paul Donoghue, Individually 

Joe Bennett 
William Moore 

: Paul & Lucy McKean 
: Frank Lindberg I 

: Donna Murphy 
: Michelle Reed 



ee 

ct10untu ~oarb of ~pptals of ~a1t~mortct1ountt! 

JEFFERSON BUILDING 

SECOND FLOOR, SUITE 203 


105. WEST CHESAPEAKE AVENUE. 
TOWSON, MARYLAND, 21204 

410-887-3180 
FAX: 410-887-3182 

Hearing Room #2, Second Floor 
Jefferson Building, 105 W. Chesapeake Avenue 

January 14,2010 

NOTICE OF RE-ASSIGNMENT / DAY #3/ ARGUMENT ONLY 

NOTICE OF ASSIGNMENT / Day #4, 5 and 6 


CASE #: 09-1S3-SPHX 	 IN THE MATTER OF: Lynn Hogg and Elizabeth Smith-Legal 
OwnerslPetitioners 
505 Gun Road 
131h Election District; 1 sl Councilmanic District 

Re: 51 12/09-ZC decision that Petition for Special Exception to permit a Class B Group 
Child Care Centers as a principal use on their property, pursuantto Section 424.5A ofthe 
BCZR to allow a maximum of24 children was DENIED and; Petition for Special Hearing 
to approve a modified parking plan pursuant to Section 409.12.B of the BCZR was 
DISMISSED AS MOOT. 

This matter having been heard on November 10,2009 (Day #1) and continued to December 10, 
2009 (Day #2); a hearing on Argument only scheduled for 212110 (Day #3) was postponed and 
has been re-assigned by agreement ofCounsel to the following date and time: 

ASSIGNED FOR ARGUMENT ONLY (1 HOUR): 

WEDNESDAY, FEBRUARY 24, 2010 AT 9:00 A.M. - DAY #3; 

MEMOS RECEIVED AT THE BOARD ON MONDAY, JANUARY 11,2010 

DAY 4,5 AND 6 HAVE BEEN ASSIGNED AS FOLLOWS BY AGREEMENT 
OF COUNSEL: 

TUESDAY, MARCH 16, 2010 AT 10 A.M. - Day #4 

WEDNESDAY, MARCH 17,2010 AT 10 A.M. - Day #5 

THURSDAY, MARCH 18,2010 AT 10 A.M. - Day #6 


CONTINUED 



NOTICE: This appeal is an evidentiary hearing; therefore, parties should consider the advisability 
of retaining an attorney. 

Please refer to the Board's Rules ofPractice & Procedure, Appendix B, Baltimore County Code. 

IMPORTANT: No postponements will be granted without sufficient reasons; said requests must 
be in writing and in compliance with Rule 2(b) of the Board's Rules. No postponements will be 
granted within 15 days of scheduled hearing date unless in full compliance with Rule 2( c). 

Ifyou have a disability requiring special accommodations, please contact this office at least one 
week prior to hearing date. . 

Theresa R. Shelton 
Administrator 

c: 	 Counsel for Petitionerl Appellant 
Petitionerl Appellant 

Counsel for Protestants: 
Protestants 

Janet Bruns 
William Watson 

Jackie Hedeman 
Frank Earp 

Naomi Baldwin 
Charles & Mary Jane Macgill 
Jeremy Walsh 
Gloria Carrion 
Donald Laury 

Office of People's Counsel 
William 1. Wiseman, III, Zoning Commissioner 
Arnold F. "Pat" Keller, III, DirectorlPlanning 
Timothy Kotroco, DirectorlPDM 
John E. Beverungen, County Attorney 
Councilman S. G. Samuel Moxley 

Lawrence E. Schmidt, Esquire 

Lynn R. Hogg and Elizabeth A. Smith 


J. Carroll Holzer 
The Gun Road Historical and Protective Asso. 

Paul Donoghue, President 
Paul Donoghue, Individually 
Joe Bennett 
William Moore 

: Paul & Lucy McKean 
: Frank Lindberg 
: Donna Murphy 

: Michelle Reed 



e e 

QIountu ~oarb of l\ppeals of ~a1timott QIounty 

JEFFERSON BUILDING 

SECOND FLOOR, SUITE 203 


105 WEST CHESAPEAKE AVENUE 

TOWSON, MARYLAND, 21204 


410-887-3180 

FAX: 410-887-3182 


Jefferson Building - Second Floor 
Hearing Room #2 - Suite 206 
105 W. Chesalleake A venue 

February 24,2010 

NOTICE OF DELIBERATION I ARGUMENT 

CASE #: 09-1S3-SPHX IN THE MATTER OF: Lynn Hogg and Elizabeth Smith-Legal 
Owners/Petitioners 

505 Gun Road - 13th Election District; 1st Councilmanic District 

Re: S112/09-ZC decision that Petition for Special Exception to pennit a Class B Group Child Care 
Centers as a principal use'on their property, pursuant to Section 424.SA of the BCZR to allow a 
maximum of 24 children was DENIED and; Petition for Special Hearing to approve a modified 
parking plan pursuant to Section 409.l2.B of the BCZR was DISMISSED AS MOOT. 

Having HEARD ARGUMENT on February 24,2010; a public deliberation has been scheduled for 
"the following date /time: 

DATE AND TIME: WEDNESDAY, MARCH 3, 2010 at 9:00 a.m. 

LOCATION Jefferson Building - Second Floor 
Hearing Room #2 - Suite 206 

,105 W. Chesapeake Avenue 

,NOTE: ALL PUBLlCDELIBERATIONS ARE OPEN SESSIONS; HOWEVER, 
ATTENDANCE IS NOT REQUIRED,. A WRITTEN OPINION IORDER WILL BE ISSUED 
BY THE BOARD AND A COPY SENT TO ALL PARTIES. 

Theresa R. Shelton 
Administrator 

c: Counsel for Petitioner/Appellant : Lawrence E. Schmidt, Esquire 
Petitioner/Appellant· : Lynn R. Hogg and Elizabeth A. Smith 

Protestants : Paul & Elizabeth Donoghue William Moore 
Paul & Lucy McKean Frank & Nancy Lindberg 
Janet Bruns William Watson 
Jackie Hedeman John Joseph Bennett 
Frank Earp Naomi Baldwin 
Charles & Mary Jane Macgill Jeremy Walsh 
Gloria Carrion 

Donald Laury 
Office of People's Coun~el William 1. Wiseman, III, Zoning Commissioner 
Timothy Kotroco, DirectorIPDM Arnold F. "Pat" Keller, DirectorlPlanning 
John Beverungen, County Attorney 
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JEFFERSON BUILDING 

SECOND FLOOR, SUITE 203 


105 WEST CHESAPEAKE AVENUE 

TOWSON, MARYLAND, 21204 


410-887-3180 

FAX: 410-887-3182 


Hearing Room #2, Second Floor 
Jefferson Building, 105 W. Chesapeake Avenue 

February 24,2010 


NOTICE OF AMENDED ASSIGNMENT / DAY #5 

NOTICE OF POSTPONEMENT / Day # 6 


.f 

CASE #: 09-153-SPHX 	 IN THE MATTER OF: Lynn Hogg and Elizabeth Smith-Legal 
OwnerslPetitioners 
505 Gun Road 
13th Election District; lSI Councilmanic District 

Re: 5/12/09-ZC decision that Petition for Special Exception to permit a Class B Group 
Child Care Centers as a principal use on their property, pursuant to Section 424.5A ofthe 
BCZR to allow a maximum of24 children was DENIED and; Petition for Special Hearing 
to approve a modified parking plan pursuant to Section 409.12.B of the BCZR was 
DISMISSED AS MOOT. 

This matter having been heard on November 10,2009 (Day #1) and continued to December 10, 
2009 (Day #2); a hearing on Argument only was held on February 24, 2010, with a Public 
Deliberation scheduledfor March 3,2010 (notice attached) and due to an event with one ofthe 
Panel Members the following changes are submitted by the Board UNLESS REVISED ATA . 
LATER DATE: 

TUESDAY, MARCH 16, 2010 AT 10 A.M. - Day #4' 
will go forward as scheduled 

WEDNESDAY, MARCH 17, 2010 AT 10 A.M. - Day #5 
will commence at 10 a.m. and close at Noon 

THURSDAY, MARCH 18, 2010 AT 10 A.M. - Day #6 
has been postponed - no hearing scheduled this date 

CONTINUED 



NOTICE: This appeal is an evidentiary hearing; therefore, parties should consider the advisability 
of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix B, Baltimore County Code. 

IlVIPORTANT: No postponements will be granted without sufficient reasons; said requests must 
be in writing and in compliance with Rule 2(b) of the Board's Rules. No postponements will be 
granted within 15 days of scheduled hearing date unless in full compliance with Rule 2(c). 

If you have a disability requiring special accommodations, please contact this office at least one 
week prior to hearing date. 

Theresa R. Shelton 
Administrator 

c: Counsel for Petitioner! Appellant Lawrence E. Schmidt, Esquire 
Petitioner! Appellant : Lynn R. Hogg and Elizabeth A. Smith 

Counsel for Protestants: 1. Carroll Holzer 
Protestants The Gun Road Historical and Protective Asso. 

Paul Donoghue, President 
Paul Donoghue, Individually 
Joe Bennett 
William Moore 
Paul & Lucy McKean 
Frank Lindberg 
Donna Murphy 

: Michelle Reed 

Janet Bruns 
William Watson 

Jackie Hedeman 
Frank Earp 

Naomi Baldwin 
Charles & Mary Jane Macgill 
Jeremy Walsh 
Gloria Carrion 
Donald Laury 

Office of People's Counsel 
William J. Wiseman, III, Zoning Commissioner 
Arnold F. "Pat" Keller, III, DirectorlPlanning 
Timothy Kotroco, DirectorlPDM 
John E. Beverungen, County Attorney 
Councilman S. G. Samuel Moxley 
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MARYLAND 

JAMES T. SMITH, JR. March 3, 2010 	 WILLIAM 1. WISEMAN HI .
County Executive 

Zoning Commissioner 

Lawrence E. Schmidt, Esquire 	 J. Carroll Holzer, Esquire 
Gildea & Schmidt, LLC 	 Holzer & Lee 
600 Washington Avenue, Ste. 200 	 508 Fairmount Avenue 
Towson, Maryland 21204 , 	 Towson, Maryland 21286 

Carole S. DeMilio, Esquire 
Deputy People's Counsel 
Office ofPeople's Counsel 

. 105 West Chesapeake Avenue, Room 204 
Towson, Maryland 21204 

IN RE: 	 (REMAND HEARING) ­
PETITIONS FOR SPECIAL HEARING AND SPECIAL EXCEPTION 

NE Comer of Gun Road and Keech Road 

(505 Gun Road) . . 

13 til Election District - 151 Council District 

LYnn R. Hogg, et ux - Petitioners 

Case.No. 2009-0153-SPHX 


Dear Counsel: 

The purpose of this letter is to confIrm our verbal agreement that the captioned matter will be 
scheduled for a further hearing on Thursday, March 11, 2010, at 11 :00 A.M., in Room 106, of the County 
Office Building, III West Chesapeake Avenue, Towson, Maryland. This letter will comply with the notice 
requirement of the Board to give counsel of record seven (7) days written notice.· . 

. As set out in the Order of Remand, the referral identifIes a specifIc issue on' which the Zoning 
Commissioner should focus his analysis. It is not necessarily a forum to re-try the case but to conduct 
further proceedings necessary to make the specifIc factual findings requested by the Board of Appeals, i.e.~ 
'to receive "the Hermann plan" not previously offered into evidence before this Commission and determine 
its compliance with County rules/regulations for site plans accompanying Petitions for Special Hearing and 
Special Exception. 

/
Wl1 SEMAN, III 
Zoning Commissioner 

WJW:dlw for Baltimore County 
Enclosure 

J~rerS()1l ~~it~~gJfl~ \\~&lpF¥1geake Avenue. Suite 1 OJ i Towson. Maryland 212041 Phone 41 0-887-3R6g 1 Fax 410-887-3468 
. pp , www.ballllllorecolinlyrnu.gov . . 

http:www.ballllllorecolinlyrnu.gov
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QIount'! lJoarb of ~JlJlta15 of ~altimort QIounty 

JEFFERSON BUILDING 

SECOND FLOOR, SUITE 203 


105 WEST CHESAPEAKE AVENUE 


Jefferson Building - Second Floor 
Hearing Room #2 - Suite 206 
105 W. Chesapeake Avenue 

TOWSON, MARYLAND; 21204 

41 0-887~3180 


FAX: 410-887-3182 


March 3,2010 

NOTICE OF POSTPONEMENT and RE-ASSIGNMENT 

CASE #: 09-1S3-SPHX 	 IN THE MATTER OF: Lynn Hogg and Elizabeth Smith-Legal 
Owners/Petitioners 
505 Gun Road 
13th Election District; 1st Councilmanic District 

Re: 5112/09-ZC decision that Petition for Special Exception to permit a Class B Group 
Child Care Centers as a principal use on their property, pursuant to Section 424.5A of the 
BCZR to allow a maximum of 24 children was DENIED and; Petition for Special Hearing 
to approve a modified parking plan pursuant to Section 409.12.B of the BCZR was 
DISMISSED AS MOOT. 

This.matter having been heard on November 10,2009 (Day #1) and continued to 
December 10,2009 (Day #2); a one hour Argument only was heard on 2/24/10 (Day #3); 
and by agreement ofCounsel a Stipulation was placed on the record on 3/3/10 (Day #4), 
in lieu ofthe scheduled Deliberation, to remand the matter to the Zoning Commissioner; 
and also by agreement ofCounsel the following dates have been postponed: 

TUESDAY, MARCH 16,2010 AT 10 A.M. 

WEDNESDAY, MARCH 17,2010 AT 10 A.M. to NOON 


this matter has been re-assigned to the following dates as agreed to byCounsel. 

DAY 5, 6, 7 and 8 HAVE BEEN ASSIGNED AS FOLLOWS BY AGREEMENT OF COUNSEL: 

TUESDAY, APRIL 20, 2010 AT 10 A.M. - DAY #5 

WEDNESDAY, APRIL 21, 2010 AT 10 A.M. - DAY #6 


TUESDAY, APRIL 27, 2010 AT 10 A.M. - DAY #7 

WEDNESDAY, APRIL 28, 2010 AT 10 A.M. - DAY #8 


CONTINUED 



• • 
NOTICE: This appeal is an evidentiary hearing; therefore, parties should consider the advisability 
of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix B, Baltimore County Code. 

IMPORTANT: No postponements will be granted without sufficient reasons; said requests must 
be in writing and in compliance with Rule 2(b) ofthe Board's Rules. No postponements will be 
granted within 15 days of scheduled hearing date unless in full compliance with Rule 2(c). 

If you have a disability requiring special accommodations, please contact this office at least one 
week prior to hearing date. 

Theresa R. Shelton 
Administrator 

c: 	 Counsel for Petitioner/Appellant 
Petitioner/Appellant 

Counsel for Protestants: 
Protestants 

Janet Bruns 
William Watson 

Jackie Hedeman 
Frank Earp 
Naomi Baldwin 
Charles & Mary Jane Macgill 
Jeremy Walsh 
Gloria Carrion 
Donald Laury 

Office of People's Counsel 
William J. Wiseman, III, Zoning Commissioner 
Arnold F. "Pat" Keller, III, DirectorlPlanning 
Timothy Kotroco, DirectorlPDM 
Nancy West, Assistant County Attorney 
John E. Beverungen, County Attorney 

: Lawrence E. Schmidt, Esquire 
: Lynn R. Hogg and Elizabeth A. Smith 

: J. Carroll Holzer, Esquire 
: The Gun Road Historical and Protective Asso. 

Paul Donoghue, President 
Paul Donoghue, Individually 
Joe Bennett 

William Moore 

Paul & Lucy McKean 

Frank Lindberg 

Donna Murphy 

Michelle Reed 
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JEFFERSON BUILDING 

SECOND FLOOR, SUITE 203 


105 WEST CHESAPEAKE AVENUE 


-

TOWSON, MARYLAND, 21204 


410-887-3180 

FAX: 410-887-3182 


Jefferson Building - Second Floor 
Hearing Room #2 - Suite 206 
lOS W. Chesapeake Avenue 

March 5, 2010 

AMENDED NOTICE OF POSTPONEMENT and RE-ASSIGNMENT 

CASE #: 09-1S3-SPHX 	 IN THE MATTER OF: Lynn Hogg and Elizabeth Smith-Legal 
OwnerslPetitioners 
505 Gun Road 
13th Election District; 1 st Councilmanic District 

Re: 5112/09-ZC decision that Petition 'for Special Exception to permit a Class B Group 
Child Care Centers as a principal use on their property, pursuant to Section 424.5A ofthe 
BCZR to allow a maximum of 24 children was DENIED and; Petition for Special Hearing 
to approve a modified parking plan pursuant to Section 409.12.B of the BCZR was 

/ DISMISSED AS MOOT. 

This matter having been heard on November 10,2009 (Day #1) and continued to 
December 10,2009 (Day #2); a one hour Argument only was heard on 2/24/10 (Day #3);· 
and by agreement ofCounsel a Stipulation was placed on the record on 3/3/10 (Day #4), 
in lieu ofthe scheduled Deliberation, to remand the matter to the Zoning Commissioner; 
and also by agreement ofCounsel the following dates have been postponed: 

TUESDAY, MARCH 16,2010 AT 10 A.M.· 

WEDNESDAY, MARCH 17,2010 AT 10 A.M. to NOON 


the following date has been postponed due to aconflict and will be re-assigned, if needed. 

WEDNESDAY, APRIL 28, 2010 AT 10 A.M. - DAY #8 

this matter has been re-assigned to the following dates as agreed to by Counsel. 

DAY 5, 6, and 7 HAVE BEEN ASSIGNED AS FOLLOWS BY AGREEMENT OF COUNSEL: 

TUESDAY, APRIL 20, 2010 AT 10 A.M. - DAY #5 

WEDNESDAY, APRIL 21, 2010 AT 10A.M. - DAY #6 


TUESDAY, APRIL 27, 2010 AT 10 A.M. - DAY #7 


CONTINUED 



NOTICE: This appeal is an evidentiary hearing; therefore, parties should consider the advisability 
of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix B, Baltimore County Code. 

IMPORTANT: No postponements will be granted without sufficient reasons; said requests must 
be in writing and in compliance with Rule 2(b) of the Board's Rules. No postponements will be 
granted within 15 days of scheduled hearing date unless in full compliance with Rule 2( c). 

\ 

If you have a disability requiring special accommodations, please contact this office at least one 
week prior to hearing date. 

Theresa R. Shelton 
Administrator 

c: 	 Counsel for Petitioner/Appellant 
Petitioner/Appellant 

Counsel for Protestants: 
Protestants ' 

Janet Bruns 
William Watson 

Jackie Hedeman 
Frank Earp 
Naomi Baldwin 
Charles & Mary Jane Macgill 
Jeremy Walsh 
Gloria Carrion 
Donald Laury 

Office of People's Counsel 
William 1. Wiseman, III, Zoning Commissioner 
Arnold F. "Pat" Keller, III, DirectorlPlanning 
Timothy Kotroco, DirectorlPDM 
Nancy West, Assistant County Attorney 
John E. Beverungen, County Attorney 

Lawrence E. Schmidt, Esquire 
Lynn R. Hogg and Elizabeth A. Smith 

J. Carroll Holzer, Esquire 
The Gun Road Historical and Protective Asso. 

Paul Donoghue, President 
Paul Donoghue, Individually 
Joe Bennett 
William Moore 
Paul & Lucy McKean 
Frank Lindberg 
Donna Murphy 
Michelle Reed 
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JEFFERSON BUILDING 

SECOND FLOOR, SUITE 203 


105 WEST CHESAPEAKE AVENUE 

TOWSON, MARYLAND, 21204 


410-887 -3180 

FAX: 410-887-3182 


Jefferson Building. Second Floor 
Hearing Room #2 - Suite 206 
105 W. Chesapeake Avenue 

April 28, 2010 

NOTICE OF ASSIGNMENT 

CASE #: 09-1S3-SPHX 	 IN THE MATTER OF: Lynn Hogg and Elizabeth Smith-Legal 
Owners/Petitioners 
505 Gun Road 
13th Election District; 15t Councilmanic District 

Re: 5/12/09-ZC decision that Petition for Special Exception to permit a Class B Group 
Child Care Centers as a principal use on their property, pursuant to Section 424.5A of the 
BCZR to allow a maximum of24 children was DENIED and; Petition for Special Hearing 
to approve a modified parking plan pursuant to Section 409. 12.B of the BCZR was 
DISMISSED AS MOOT. . 

This matter having been heard on November 10,2009 (Day #1) and continued to 
December 10,2009 (Day #2); a one hour Argument only was heard on 2124110 (Day #3); 
and by agreement ofCounsel a Stipulation. was placed on the record on 313110 (Day #4), 
continued to 4120110 (Day #5); continued to 4121110 (Day #6); continued to 4127110 (Day 
#7); and this matter has been re-assigned to the following dates as agreed to by Counsel. 

WEDNESDAY, JUNE 30, 2010 AT 10 A.M. - DAY #8 

AND 

THURSDAY, JULY 15, 2010 AT 10 A.M. -DAY #9 

CONTINUED 
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JEFFERSON BUILDING 

SECOND FLOOR, SUITE 203 


105 WEST CHESAPEAKE AVENUE 

TOWSON, MARYLAND, 21204 


410-887-3180 

FAX: 410-887-3182 


July 19,2010 

NOTICE OF DELIBERATION 

CASE #: 09-1S3-SPHX IN THE MATTER OF: Lynn Hogg and Elizabeth Smith-Legal 
Owners/Petitioners 

505 Gun Road - 13th Election District; 1 sl Councilmanic District 

This matter having been heard on November 10,2009 (Day #1) and continued to 
December 10,2009 (Day #2); a one hour Argument only was heard on 2/24/10 (Day #3); 
and by agreement ofCounsel a Stipulation wasplaced on the record on 3/3/10 (Day #4), 
in lieu ofthe scheduled Deliberation, to remand the matter to the Zoning Commissioner; 
hearings continued on April 20, 2010 (Day#5); April 21, 2010 (Day #6); April 27, 2010 
(Day #7); June 30,2010 (Day #8); and concluded on July 15,2010 (Day #9). 

DATE AND TIME: 	 WEDNESDAY, NOVEMBER 3,2010 at 10:00 a.m. 

LOCATION 	 Jefferson Building - Second Floor, Hearing Room #2 - Suite 206 
105 W. Chesapeake Avenue 

NOTE: Closing briefs are due on Thursday, September 9,2010 by 4:30 p.m. 

(Original and three 	[3] copies) 

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS; HOWEVER, ATIENDANCE IS 
NOT REQUIRED. A.WRITrEN OPINION IORDER WILL BE ISSUED BY THE BOARD AND A 
COpy SENT TO ALL PARTIES. 

Theresa R. Shelton 
Administrator 

c: Counsel for Petitioner! Appellant : Lawrence E. Schmidt, Esquire 
Petitioner! Appellant : Lynn R. Hogg and Elizabeth A. Smith 

Protestants : Paul & Elizabeth Donoghue William Moore 
Paul & Lucy McKean Frank & Nancy Lindberg 
Janet Bruns William Watson 
Jackie Hedeman John Joseph Bennett 
Frank Earp Naomi Baldwin 
Charles & Mary Jane Macgill Jeremy Walsh 
Gloria Carrion 

Donald Laury 
Office of People's Counsel William 1. Wiseman, III, Zoning Commissioner 
Timothy Kotroco, DirectorlPDM Arnold F. "Pat" Keller, DirectorlPlanning 
John Beverungen, County Attorney. 
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MARYLAND 

JAMES T. SMITH, JR. TIMOTHY M. KOTROCO, Director 
County Executive Department of Permits and 

Development Management 

April 16, 2009 
~ebastian Cross 
600 Washington Ave. Ste. 200 
Towson, MD 21204 

Dear: Sebastian Cross 

RE: Case Number 2009-01 53-SPHX, 505 Gun Rd. 

The above referenced petition was accepted for processing ONLY by the Bureau of Zoning 
Reyiew, Depmtment of Permits and Development Management (PDM) on Mm'ch 9,2009. This letter is 
not an approval, but only a NOTIFICATION. . 

The Zoning Advisory Committee (ZAC), which consists of representatives from several approval 
agencies, has reviewed the plans that were submitted with your petition. All comments submitted thus far 
from the members of the ZAC are attached. These comments are not intended to indicate the 
appropriateness of the zoning action requested, but to ensure that all parties (zoning commissioner, 
attorney, petitioner, etc.) are made aware of plans or problems with regard to the proposed improvements 
that may have a bearing on this case. All comments will be placed in the permanent case file. 

If you need further information or have any questions, please do not hesitate to contact the 
commenting agency. 

W. Carl Richards, Jr. 
Supervisor, Zoning Review 

WCR:lnw 

Enclosures 

c: 	 People's Counsel 
Lynn & Elizabeth Smith; 505 Gun Rd.; Halethorpe, MD 21227 

Zoning Review ICounty Office Building 

III West Chesapeake Avenue, Room 111 ITowson, Maryland 21204 I Phone 410-887-3391 I Fax 410-887-3048 


www.baltimorecountymd.gov 


http:www.baltimorecountymd.gov


ee 
 e • 

MARYLAND 

JAMES T. SMITH, JR. JOHN J. HOHMAN, Chief 
County ExecUtive Fire Department 

December 16, 2008 

county Office Building, Room 111 
Mail Stop #1105 
111 West Chesapeake Avenue 
Towson, Maryland 21204 

ATTENTION: Zoning Review planners 

Distribution Meeting of: December 15,2008 

Item No.: 	 2009-0135-A, 2009-0158-SPHAXA, 2009-0159-A, 
2009-0160-A, HXA, 2009-0162-A, 2009-0163-A, 
2009-0165-A, AND 2009-0166-SPH. 

Pursuant to your request, the_ referenced plan (s) have been reviewed by 
this Bureau and the comments below are applicable and required to be 
corrected or incorporated into the final plans for the. property. 

The Fire Marshal's Office has no comments at this time. 

Don W. Muddiman, Acting Lieutenant 
Fire Marshal's Office 
(Office)410-887-4880 
MS-1102F 

cc: File 

700 East Joppa Roadl Towson, Maryland 21286·5500 IPhone 410·887·4500 

www.baltimorecountymd.gov 

http:www.baltimorecountymd.gov
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MARYLAND 

JOHN J. HOHMAN, ChiefJAMES T. SMITH, JR. 
County Executive Fire Department 

county Office Building,. Room III March 18, 2009 
Mail Stop #1105 
III West Chesapeake Avenue 
Towson, Maryland 21204 

ATTENTION: Zoning Review Planners 

stribution Meeting Of: March 16, 2009 

Item Numbers 0153 and 0231 

Pursuant to your request, the referenced plan(s) have been reviewed by 
s Bureau and the comments below are applicable and required to be 

corrected or incorporated into the final plans for the property. 

3. The site shall be made to comply with all applicable parts of the Baltimore County Fire 
Prevention Code prior to occupancy or beginning of operation. 

Lieutenant Roland P Bosley Jr. 
Fire Marshalls Office 

410-887-4881 (C)443-829 2946 
MS-II02F 

cc: Fi 

700 East .Ioppa Road ITowson, Maryland 21286-5500 I Phone 410-887-4500 

www.baltimoreeountymd.gov 

http:www.baltimoreeountymd.gov
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BALTIMORE COUNTY, MARYLAND 


Inter-Office Correspondence 


TO: Timothy M. Kotroco 

FROM: Dave Lykens, DEPRM - Development Coordination 

RECEIVED 
DATE: January 21, 2009 

SUBJECT: Zoning Item # 09-153-X 
JAN 212009 

Address 505 Gun Road ZONING COMMISSIONER
(Smith! Hogg Property) 

Zoning Advisory Committee Meeting of December 15,2008. 

__ The Department of Environmental Protection and Resource Management has no 
comments on the above-referenced zoning item. 

~	The Department of Environmental Protection and Resource Management offers 
the following comments on the above-referenced zoning item: 

Prior to approval of the child care center, an evaluation of the septic system will be 
required. A usage letter must be submitted. Soil evaluations will be required. For more 
information, contact Rob Powell, Ground Water Mgmt, 410-887-2762 

Reviewer: S. Farinetti 	 Date: 12/22/2008 

C:\DOCUME-l\dwiley\LOCALS-l\Temp\zAC 09-153-X 505 Gun Road.doc 
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BALTIMORE COUNTY, MARYLAND 


Inter-Office correspondenc~ 


RECEIVED 

MAR 092010 
TO: Timothy M. Kotroco 

ZONING COMMISSIONER 
FROM:· Dave Lykens, DEPRM -Development Coordination 

DATE; : March 9,2010 

SUBJECT: Zoning Item # 09-153-X - revised 
Address ~05 Gun Road 

(Smith! Hogg Property) 

Zoning Advisory Committee Meeting of December 15,2008. 

~ The Department of Environmental Protection and Resource Management offers the ~ 
following comments on the above-referenced zoning item: . 

......L 	Development of the property must comply with the Regulations for the Protection,of' 
Water Quality, Streams, Wetlands and Floodplains (Secti6ns33--3-101 through 33-3­
120 of the Baltimore County Code). / 

~	Development of this property must comply with the Forest 
Conservation Regulations (Sections 33-6-101 through 33.,6-122 of the Baltimore . 	 . 
County Code): 

Additional Comments: 

1. Development of this site must comply with Baltimore CountY Code Article 33, Title 3, 
Protectipn of Water Quality, Streams, Wetlands and Floodplains. Mapped information indicates 
there is an existing stream and non-tidal wetlands offsite which mayrequirea Forest Buffer 
Easement to be recorded onsite .. Inaddition, the modified parking plan as proposed will require a 

. forest buffer variarice application submittal. - J. Russo; Environmental Imp~ct Review 

2. Development of this site must comply with Baltimore County Code Article 33, Title 6, forest· 
. / conservation. Pursuant to this code, a forest stand delineation, forest conservation plan and forest 

conservation plan must be approved. In addition, if the proposed outdoor play area involves 
clearing of any specimen trees, a forest conservation request must be submitted and approved. - J. 
Russo; Environmental Impact Review 

. 	 . . ) 

3. Prior to approval of the child care center, an evaluation of the septic system will be required. A 
usage l~tter must be submitted. Soil evaluations will be required. For more information, contact Rob 
Powell"Ground Water Mgmt, 410-887-2762 . 
C:\DOCCME-l\dwiley\LOCALS-l \TempIXPgrpwise\ZAC 09-153-SPJL'<. REVISED 505 Gun Road.doc 
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TO: William J: Wiseman DATE: April 16, 2010 
Zoning Commissioner 

FROM: PatriciaM. Fan­ ~(V\f 
Program Manager 
Environmental Impact Review 

SUBJECT: 505 Gun Road 
Zoning Item # 09-153-X-revised 

Environmental Impact Review (EIR) has discussed the above referenced matter with the 
applicant and addition8I inf(:mnanoIi was provided. Based on our review of the additional 
information, EIR has detennin.ed that no development activities accompany this zoniD.g request. 
Therefore, DEPRM will not apply the Regulations for the Protection of Water Quality, Streams, 
Wetlands and Floodplains (Sections 33-3-101 through 33-3-120 ofthe Baltimore County Code 
or the Forest Conservation Regulations (Sections 33-6-101 through 33-6-122 ofthe Baltimore 
County Code) to the above referenced Zoning item. \ 

cc: Lawrence E. SC.hIilidt 

I)~ 

~.. ~~..~ 

J:drlVe/jobnlgunrdZAC. 

~~<ClEn\W[ElID 

APR 19 2010 

BAL flIVIUHt:: COUNTY 

BOARD OF APPEALS 


http:detennin.ed
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BALTIMORE COUNTY, MARYLAND 


INTER-OFFICE CORRESPONDENCE . 


TO: Timothy M. Kotroco, Director 	 DATE: February 25, 2010 
Department of Permits and 

Development Management 


FROM: 	 Arnold F. 'Pat' Keller, III RECEIVED 
Director, Office of Planning 

SUBJECT: 505 Gun Road 	 MAR 102010 
INFORMATION: Comments in response to revised petition and si2f1mNG COMMISSIONER 
Item Number: 9-153 (revised site plan) , 

Petitioner: Lynn R. Hogg 

Zoning: 	 RCS 

Requested Action: Special Exception ., 

The Office of Planning has reviewed the petitioner's request and reyised site plan and offers the 
following comments: 

The Office of Planning recommends that the petitioner's revised site plan dated January 20, 20 I 0 
be denied. The Office of Planning recommended a denial of the Special Exception in previous 
cOl1lIl1ents dated 4/8/2009 (a copy of those comments have be.en made part of this report). 
Nonetheless, the following comments apply to the revised site plan submitted January 2010: 

I, 	 The location of several of the proposed parking spaces is a concern. Parking space nos. 
1,2 and 3 are not conveniently located with respect to the childcare center: It won't be 
appealing to walk from any of these spaces to the childcare center entrance. Parking 
space nos. 5 and 6' are parallel spaces located on opposite sides of the narrow: one-way 
driveway. As shown on the site plan, the front comer of parking space no. 5and the back / 
comer ofparkiJig space no. 6 are only 10 feet apart. If both of these parking spaces are 
occupied at the same time and the cars aren't carefully parked within the spaces, .' - . 
vehicular traffic movements on the driveway could be impeded. Also, parking space no. 
5 partially bl09ks access to the 2-car garage. 

2, 	 The modified parking plan proposes several significant modifications of the parking 
requirements (see General Note No.4 on the site plan). Uses permitted by special 
exception should generally comply with all applicable requirements, and they should not 
need'significant variances or modifications of standards. The rnodified parking 'plankts 
prepared by the petitioner doesn't include a modification for the two-way driveway. The 
existing two-way driveway is shown as being 10 feet wide but 20 feet is required by 
Section 409.4.A of the BCZR. . . 

W;\DEVREv\zAC\zACs 2009\9-153 revised site plan comments. doc 
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3. 	 The 4/8/09 Office of Planning comments noted that a 4-foot high chain link fence 

surrounds the existing playground equipment area located in the southeast comer of the 
property. The revised site plan doesn't show this fence, nor does the plan otherwise 
delineate the perimeter of the playground area. Has the fence been removed? If the 
fence hasn't been removed, it does not comply with the BCZR. Section 424.1.B requires 
that outdoor play space abutting residential property shall be fenced and the fence shall 
be solid wood stockade or panel and a minimum height of five feet. Also, it appears that 
the playground is not located at least 20 feet from the property line as also required by . 
Section 424.1.B. The site plan should indicate the status of whether or not that the chain 
link fence and playground will be removed~ 

4. 	 The site plan should address the sight line and driveway width improvements 
recommended by Stephen Weber, Bureau of Public Works in his 4/13/09 e-mail message 
regardingthis case. 

S. 	 General Note No.2 on the site plan states, "Proposed signage shall comply with Section 
4S0 of the BCZR." The Office of Planning is not certain what signage is permitted by the 
BCZRfor the proposed use. However, given the attractive rural residential character of 
this, neighborhood, it is my recommendation that the area of any freestanding enterprise 
sign for any childcare facility at this location not exceed one square foot per face and the 
sign should not be illuminated. 

April 8, 2009 Comments and Recommendations (or reference 

The Planning Office recommends that the Petition for Special Exception be denied. This 
particular location is not appropriate for a Class B Group Child Care Center. 

The petitioner's property is one of several properties in the Gun Road area that were rezoned 
from DRl to RCS in the 2008 CZMP as part ofIssue 1-0S4 (see attached map). At this time all 
of the single-family residential properties that have direct or indirect access to Gun Road are 
zoned RCS. The rezoning to RCS was enacted to protect and maintain the area's rural residential 
character and integrity. The proposed use is not in harmony with the spirit and intent of the RCS 
zoning classification for this particular neighborhood. 

The Gun Road, RC5 zoned area is a residential neighborhood comprised of approximately 44 
single-family dwellings located on large lots. Gun Road also provides access to the Our Lady of 
Mount Providence Convent, which is located at the intersection of Gun Road and South Rolling 
Road and is zoned DRl. Gun Road is classified as a local road on the 2007 Federal Highway 
Func~ional Classification Map for Baltimore County. Local roads are typically'low in traffic 
volumes and speed. Local roads serve to provide direct access to individual land uses, but local 
residential access roads generally are not intended to provide service to important traffic 
generators. 

the size (capacity) of the proposed group childcare center is not compatible with, arid won't 
complement, the Gun Road neighborhood. The Gun Road neighborhood is not a population 
center. It is a small, isolated, residential area with very low development intensity. Gun Road is 
a long, winding, narrow (18 feet wide without shoulders), very low-volume, dead-end road. 
Access to the nearest major thoroughfare (i.e., South Rolling RoadiSelford Road) is morethan 
half a mile from the petitioner's site. A Class B Group Child Care center is not a logical 

W:\DEVREV\zAC\zACs 2009\9-153 revised site plan comments.doc 
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exterision ofa residential use. Class B centers are principal uses and are not permitted as an 
accessory use within single-family detached dwellings. The land use intensity and character of 
activity associated with a Class B center are greatly different than that of a typical family 
occupying a house .. The proposed center will operate as a principal.business use. It is likely that 
all of, or the vast majority of, the children to be served by this business will live outside the Gun 
Road neighborhood. 

Egress from the petitioner's property is not entirely safe. There is poor sight distance to the south 
along Gun Road from the property because of a stonewall located along the driveway at its 
connection to Gun Road. When exiting the property, it would be necessary to move the front 
end of any motor vehicle longer than a compact car partly onto the roadway in order to see if 
there are any oncoming vehicles on Gun Road. 

The site plan doesn't comply with Section 409 (Off-street Parking and Loading) of the BCZR. 
Section 409.4.A requires that driveways be at least 12 feet in width for one-way movements arid 
at least 20 feet in width for two-way movements. Section 409.8.A.2 requires that parking 
facilities be paved with a durable and dustless surface. According to the petitioner's attorney, no 
new paving will be added to the site. The site plan indicates that the existing two-way and one­
way on-site driveways are 12 feet wide although they are actually less than 10 feet wide. It 
appears that the 5 proposed parking spaces will not be paved With a durable and dustless surface. 
Also, some of the parking spaces shown on the plan are not presently usable for parking because 
of shrubbery planted along the driveway. 

It appears that the site plan doesn't accurately show the location of the one-way driveway. The 
revised site plan shows this driveway as being located approximately 60 feet from the eastern 
property line at its closest point while the previous site plan shows the driveway as being located 
much closer to the property line (i.e., approximately 30 feet from the property line) .. The 
attached orthophotography shows a driveway location that appears to match the driveway 
location shown on the previous site plan . 

. The existing fence surrounding the play area shown on the site plan is in violation of the BCZR. 
Section 424.1.B requires that the fencing for outdoor play space snaIl be solid wood stockade or 
panei and a minimum height of five feet. The existing fence is chain link with a height of about 
four feet. Also, based on the above comments regarding the driveway location, it is questionable 
whether the play space is located at least 20 feet from the property line as also required by 
Section 424.1.B. 

. Public sewer does not serve this neighborhood. It isn't clear whether the private on-lot sewer 
system will be adequate to serve a large-capacity day care center. 

SUMMARY OF RECOMMENDATION: 

The requested special exception for a Class B Group Child Care Center should be denied 

pursuant to Section 502.1 of the BCZR because the proposed use is not appropriate at this 

location. Specifically, the proposed use at this particular location will: 


• 	 Operate as a principal business use on a narrow, residential access road in the middle of a 
very low density, single-family neighborhood; 

• 	 Be highly dissimilar in relation to the use of all other houses in the neighborhood with 
respect to land use intensity and character of activity; 

W:\DEVREv\zAC\zACs 2009\9·153 revised site plan comments.doc 
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• 	 Generate vehicular tr~ffic that will exacerbate an existing traffic hazard at the petitioner's 
driveway connection to Gun Road; , 

• 	 Interfere with adequate provisions for on-site traffic circulation and parking because the 
driveways and p~rking spaces will not be in accordance with Section 409; 

• 	 Be inconsistent with the spirit and intent of the recent rezoning of the neighborhood from 
DRIto the RCS classification, which was enacted to protect and maintain the rural 
residential character and the integrity of the neighborhood. 

In addition, the following comments are offered for consideration: 

• 	 There doesn't appear to be any legitimate undue hardship for approving a modified 
parking plan.' Also, special exception uses generally should comply with all requirements 
and conditions and not need significant variances or modifications of standard~. ' 

• 	 It isn't clear whether the proposed use will interfere with the adequate provision for on-lot 
sewage disposal. The applicant should demonstrate that the existing system is adequate 
to accommodate sewage flows from'th<1-proposed childcare center. 

• 	 In the event the requested special exception is approved -­

o 	 The building wherei,n the childcare center will be located will also be used as a 
private residence. The Zoning Commissioner should determine whether 2 
additional off-street parking spaces must be provided above the number of 
parking spaces required for the childcare center. 

o 	 The area of any freestanding business identification sign should not exceed one 
square foot per face and the sign should be non-illuminated. 

o 	 The fence surrounding the play area should comply with Section 424.1.B of the 
BCZR with respect to height, materials, and distance from the property line. 

For further information concerning the matters stated here in, please contact Dennis Wertz at 410-887­
3480. 

Division Chief: __~~~~~~__~~~~~L-____ 

AFKlLL:CM 

Attachment: 

W:\DEVREV\ZAazACs 2009\9·153 revised site plan comments,doc 
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BALTIMORE COUNTY, MARYLAND 


INTEROFFICE CORRESPONDENCE 


TO: Timothy M. Kotroco, Director 
Department of Permits & 
Development Management 

DATE: December 18,2008 

FROM: Dennis A. Ke~dy, Supervisor 
Bureau of Development Plans 
Review 

SUBJECT: Zoning Advisory Committee Meeting 
For December 
Item Nos. 58,0159,0160, 
0161,0162,0163,0164,0165, and 0166 

The Bureau of Development Plans Review has reviewed the subject-zoning 
items, and we have no comments ... 

DAK:CEN:lrk 
cc: File 

ZAC-122208 -NO COMMENTS 
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BALTIMORE COUNTY, MARYLAND 


INTEROFFICE CORRESPONDENCE 


TO: Timothy M. Kotroco, Director 
Department of Permits & 
Development Management 

DATE: March 20, 2009 

FROM: Dennis A. Ke~dy, Supervisor 
Bureau of Development Plans 
Review 

SUBJECT: Zoning Advisory Committee Meeting 
For March 23, 2009 
Item No«;®;®i~!®ii&>.0223, 0224, 0230, 
0235, and 0236 

The Bureau of Development Plans Review has reviewed the subject 
zoning items; and we have no comments. 

DAK:CEN:lrk 
cc: File 

ZAC-03232009 -NO COMMENTS . <" 



BALTIMORE COUNTY, MARYLAND 


INTEROFFICE CORRESPONDENCE 


TO: 	 Timothy M. ,Kotroco, Director. DATE: February 12, 2010. 
Department of Permits & 
Development Management 

FROM: . 	 Dennis A. KenRtf'y, Supervisor 

Bureau of Development Plans 

Review 


SUBJECT: 	 Zoning Advisory Committee Meeting . \ 

For February 22, 2010 
Item Nos. 2009-153, 2010-0184, 205, 206 
and 207 

~ ...... ----.­

The Bureau of Development Plans Review has reviewed the subject­
. zoning items, and we have no coml1lents. 

DAK:CEN:cab 
cc:· File 
G:\DevPlanRevIZAC -No CommentslZAC-0222201 0 -NO COMMENTS.doc 
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M~rtin O'Malley, GO"!!rrlor I StateIDghway IJohn D. Potean. Sfcl'f1tary 
Anthony G. Brown. Lt. Governor . Neil J. Peden;tm. Ai:lministra1Qr 

Admlnlstratlon 
Maryland Department of Transportation 

Ms. Kristen Matthews RE: Baltimore County 
Baltimore County Office of Item No 1.0e~-01'b5-SPt\X. 

. Pennits and Development Management 5o'lQ a~N-1Z,At> 
County Office Building, Room 109 .\-\oe.,. 4 ?\:t..017~ ~TY 
Towson. Maryland 21204 5 ~~ I!>.".l... t=)lce p'Ti ofJ 

~_" IAr I- t-\'1=_ As\:';! II-:) tj 

Dear Ms. Matthews: 

Thank you for the opportunity to review your referral request on the subject of the above 
captioned.. We have determined that the subject property does not access a State roadway and is 
not affected by any State Highway Administration projects. Therefore, based upon available 
information this office has no objection to Baltimore County Zoning Advisory Committee . 
approval ofltem No.'Z,OOI:1.>- 0 \~1) -'=>\'t4 'j. 

ShouJd you have any questions regarding this matter, please contact Michael Bailey at 

410-545·2803 or 1-800-876-4742 extension 5593. Also, you may E-mail him at 

(mbailey@sha.state.md.us). 


v~~~ . 

f&~ Steven D. Foster. Cl~D~Engineering Access ~~its . 
Division 

SDFIMB 

My telephone \luMber/toil-free number is-:--~___~__~ 
. Maryland Riliay Servrcefor 1m.p(1ired Hearing or Sp~et;h.' 1.800.735.2258 Statcwide Toll Free 

mailto:mbailey@sha.state.md


Martin O'Malley; Governor Statemgnway. . IB.everley K. Swaim·Staley. Secretary 
Anthony G. Brown, Lt. Governor 	 Neil J. Pedersen. Administrator 

Adminislralion 
MARYLAND DEPARTMENT OF TRANSPORTATION. 

Ms. Kristen Matthews RE: Baltimore County 
Baltimore County Office Of 
Permits and Development Management 
County Office Building, Room 109 
Towson, Maryland 21204 

Item No. 2.0;)'-0\ C02>-5P H)( 
5 DS G lit--J ~D 
5tA\\~-t tt HOGq~0~lP'(l.;"",y
2V£C\.A.\.. t;~CEQ-flO N 
S?ECI.Ak\-\SA~\t-J~ 

Dear Ms. Matthews: 

Thank you for the opportunity to review your referral request on the subject of the above 
captioned. We have determined that the subject property does not access a State roadway and is not 
affected by any State Highway Administration projects. Therefore, based upon available information this 
office has no objection to Baltimore County Zoning Advisory Committee approval ofItem No. e.O(:)~ 
O\~~CSp~y..., 

Should you .have any questions regarding this matter, please contact Michael Bailey at 410-545­
5593 or 1-800-876-4742 extension 5593. Also,you may E-mail himat(mbailey@sha.state.md.us). 

Very truly yours, 

~, I 

fO~ 	Steven D. Foster, Chi I 
Engineering Access Permits 
Division 

SDF/mb 

My telephone number/toll·freenumber is _________ 
Maryland Relay Service for Impaired Hearing or. Speech 1.800.735.2258 Statewide Toll Free 

, . 
Street Address: 707 North Calvert Street· Baltimore. Maryland 21202 • Phone 410.545.0300 • www.sha.maryland.gov 

http:www.sha.maryland.gov
mailto:himat(mbailey@sha.state.md.us


MARYLAND 

JAMES T: SMITH, JR. TIMOTHY M. KOTROCO, Director 
County Executive Department of Permits and 

Development Management 

August 19, 2009 

Lawrence Schmidt 
Gildea & Schmidt, LLC 
600 Washington Avenue, Ste. 200 
Towson, MD 21204 

Dear Mr. Schmidt: 

RE: Case: 2009-0153-SPHX, 505 Gun Road 

Please be advised that your appeal of the above-referenced case was received in this 
office on June 9,2009. All materials relative to the case have been forwarded to the Baltimore 
County Board of Appeals (Board). 

If you are the person or party taking the appeal, you should notify other similarly interested 
parties or persons known to you of the appeal. If you are an attorney of record, it is your 
responsibility to notify your client. 

If you have any questions concerning this matter, please do not hesitate to call the Board 
at 410-887-3180. 

CL~ ;;,!rou> 

Timoth;l/loco 
Director 

TK:klm 

c: 	 William J. Wiseman III, Zoning Commissioner 
Timothy Kotroco, Director of PDM 
People's Counsel 
Elizabeth Smith & Lynn Hogg, 505 Gun Road, Halethorpe 21227 
Larry Link, Box 727, Brooklandville 21022 
Mr. & Mrs. Donoghue, 508 Gun Road, Baltimore 21227 
William Moore, 510 Gun Road, Baltimore 21227 
Mr. & Mrs. McKean, 403 Gun Road, Baltimore 21227 
IVIr. & Mrs. Lindberg, 511 Gun Road, Baltimore 21227 
Janet Bruns, 301 Gun Road, Baltimore 21227 
William Watson, 422 Gun Road, Baltimore 21227 
Jackie Hedeman, 408 Gun Road, Baltimore 21227 
John Joseph Bennett, 516 Gun Road, Baltimore 21227 
Frank Allen Earp, 424 Gun Road, Baltimore 21227 
Naomi Baldwin, 324 Gun Road, Baltimore 21227 
Mr. & Mrs. Macgill, 319 Gun Road, Relay 21227 
Jeremy Walsh, 5300 Keech Road, Relay 21227 

Zoning Review ICounty Office Building 

ttl West Chesapeake Avenue, Room III ITowson, Maryland 212041 Phone 410-887-339 [ IFax 410-887-3048 


www.baltimorecountymd.gov 


http:www.baltimorecountymd.gov
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APPEAL 

Petition for Special :Hearing & Special Exception 

505 Gun Road 


NE corner of Gun Road and Keech Road 

13th Election District - 1st Councilmanic District 

Legal Owners: Lynn Hogg & Elizabeth Smith 


Case No.: 2009-0153-SPHX 

Petition for Special Hearing & Special Exception (November 25, 2008) 

Zoning Descriptio!} of Property 

Notice of Zoning Hearing (March 25, 2009) 

Certification of Publication (The Jeffersonian - April 9, 2009) 

Certificate of Posting (April 9, 2009) by Robert Black 

Entry of Appearance by People's Counsel (December 30,2008) 

Petitioner(s) Sign-In Sheet - One Sheet 

Protestant(s) Sign-In Sheet - None 

Citizen(s) Sign-In Sheet - One Sheet 

Zoning Advisory Committee Comments 

Petitioners', Exhibit 
11 items as listed on attached Exhibit Sheet . 

Protestants' Exhibits: 
1 item as listed on attached Exhibit Sheet (Exhibit 2 not located in file) 

Miscellaneous (Not Marked as Exhibit) 
1. 'Letter dated January 27,2009 from People's Counsel 
2. Follow-up letter dated April 17, 2009 from People's Counsel 
3. Items in reference to letters submitted in opposition 

Zoning Commissioner's Order (May 12, 2009 - DENIED) 

Notice of Appeal received on June 9, 2009 from Lawrence Schmidt 

c: 	 People's Counsel of Baltimore County, MS #2010 . 
Zoning Commissioner 
Timothy Kotroco, Director of PDM 
See attached cover letter 

date sentAugust 19,2009, kIm 
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APPEAL 

Petition for Special Hearing & Special Exception 

505 Gun Road 


NE corner of Gun Road and Keech Road 

13th Election District - 15t Councilmanic District 

Legal Owners: Lynn Hogg & Elizabeth Smith 


Case No.: 2009-0153-SPHX 

/ Petition for Special Hearing & Special Exception (November 25,2008) 


I Zoning Description of Property 


JNotice of Zoning Hearing (March 25, 2009) 


jCertification of Publication (The Jeffersonian - April 9, 2009) 


jCertificate of Posting (April 9, 2009) by Robert Black 


J=ntry of Appearance by People's Counsel (December 30, 2008) 


-J'Petitioner(s) Sign-In Sheet - One Sheet 

Protestant(s) Sign-In Sheet ~ 


JCitizen(s) Sign-In Sheet - One Sheet 


JZoning Advisory Committee Comments 

BALTIMORE COUNTY 

/ Petitioners' Exhibit BOARD OF APPEALS- . 
11 items as listed on attached Exhibit Sheet 

j Protestants' Exhibits: 
1 item as listed OIJ attached Exhibit Sheet (Exhibit 2 not located in file) 

/r&1iscellaneous (Not Marked as Exhibit) 
,/ 1. Letter dated January 27, 2009 from People's Counsel 
j 2. Follow-up letter dated April 17, 2009 from People's Counsel 
'j3. Items in reference to letters submitted in opposition 

!Zoning Commissioner's Order (May 12, 2009 - DENIED) 

/Notice of Appeal received on June 9,2009 from Lawrence Schmidt 

c: 	 People's Counsel of Baltimore County, MS #2010 

Zoning Commissioner 

Timothy Kotroco, Director of PDM 

See attached cover letter 


date sent August 19, 2009, kIm 
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IN RE: PETITIONS FOR SPECIAL HEARING * BEFORE THE 

AND SPECIAL EXCEPTION 
NE Comer ofGun Road and Keech Road COUNTY BOARD OF APPEALS * 
(505 Gun Road) 

* FOR 
13th Election District 
1st Councilmanic District BALTIMORE COUNTY * 

Lynn R. Hogg, et ux 	 * Case No. 2009-0153-SPHX 
Petitioners 

* * * * * * * * * * * * * * 

SUBPOENA. 

Please issue a Subpoena to the following named witness to appear before the County 
Board of Appeals of Baltimore County at the hearing for the matter captioned above on April 21, 
2010 at in Hearing Room 2, Jefferson Building, located at 105 W. Chesapeake Avenue, 
Second Floor, Towson, MD 21204, and continuing thereafter as necessary for such witness' 
testimony and scheduled by the Board. 

Witness: 	 Rob Powell 
Address: 	 Groundwater Management 

DEPRM 
105 W. Chesapealce Avenue, Suite 400 
Towson, MD 21204 

Requested by: 

Name: 	 Lawrence E. Schmidt 
Firm: 	 Gildea & Schmidt, LLC 

Address: 	 600 Washington Avenue, Suite 200 

Towson,·MD 21204 


The witness named above is hereby ORDERED to so appear before the County Board of 
Appeals. The Board requests U the Sheriff, 00 Private Process Server, to issue the 
summons set forth herein. 

-S1J Yl JIlJA Grl~~ 
County Bo,@,fd of Appeals of. 
Baltimore County~~~:!fEJD) 

BALTIMORE COUNTY 
BOARD OF APPEALS 
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IN RE: PETITIONS FOR SPECIAL HEARING * BEFORE THE 

AND SPECIAL EXCEPTION 
NE Comer ofGun Road and Keech Road COUNTY BOARD OF APPEALS * 
(505 Gun Road) 

* FOR 
13th Election District 
I st Councilmanic District BALTIMORE COUNTY * 

Lynn R Hogg, et ux * Case No. 2009-0153-SPHX 
Petitioners 

* * * * * * * * * * * * * * 

SUBPOENA 

Please issue a Subpoena to the following named witness to appear before the County 
Board of Appeals of Baltimore County at the hearing for the matter captioned above on July 15, 
2010 at 10 am. in Hearing Room 2, Jefferson Building, located at 105 W. Chesapeake Avenue, 
Second Floor, Towson, MD 21204, and continuing thereafter as necessary for such witness' 
testimony and scheduled by the Board. 

Witness: 	 Capt. Richard A. Green 
Address: 	 Baltimore County Fire Department 

700 East Joppa Road 
Towson, MD 21204 

Requested by: 

Name: Lawrence E. Schmidt 
Firm: Gildea & Schmidt, LLC 
Address: 600 Washington Avenue, Suite 200 

Towson, MD 21204 

The witness named above is hereby ORDERED to so appear before the County Board of 
Appeals. The Board requests U the Sheriff, 00 Private Process Server, to issue the 
summons set forth herein. 

~lEClEHW/IEIOJ 

JUl- 72010 

BALTIMORE COUNTY 

BOARD OF APPEALS 




NOTICE: This appeal is an evidentiary hearing; therefore, parties should consider the advisability 
of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix B, Baltimore County Code. 

IMPORTANT: No postponements will be granted without sufficient reasons; said requests must 
be in writing and in compliance with-Rule 2(b) ofthe Board's Rules. No postponements will be 
granted within 15 days of scheduled hearing date unless in full compliance with Rule 2( c). 

If you have a disability requiring special accommodations, please contact this office at least one 
week prior to hearing date. 

Theresa R. Shelton 
Administrator 

c: 	 Counsel for Petitioner/Appellant 
Petitioner/Appellant 

Counsel for Protestants: 
Protestants 

Janet Bruns 
William Watson 

Jackie Hedeman 
Frank Earp 

Naomi Baldwin 
Charles & Mary Jane Macgill 
Jeremy Walsh 
Gloria Carrion 
Donald Laury 

Office of People's Counsel 
William 1. Wiseman, III, Zoning Commissioner 
Arnold F. "Pat" Keller, III, DirectorlPlanning 
Timothy Kotroco, DirectorlPDM 
Nancy West, Assistant County Attorney 
John E. Beverungen, County Attorney 

: Lawrence E. Schmidt, Esquire 
: Lynn R. Hogg and Elizabeth A. Smith 

: J. Carroll Holzer, Esquire 
The Gun Road Historical and Protective Asso. 

Paul Donoghue, President 
Paul Donoghue, Individually 
Joe Bennett 

William Moore 

Paul & Lucy McKean 

Frank Lindberg 

Donna Murphy 

Michelle Reed 




IN THE MATTER OF: BEFORE THE* 

LYNN HOGG & ELIZABETH SMITH COUNTY BOARD OF APPEALS * 
Legal Owners/Petitioners 
505 Gun Rd. BALTIMORE COUNTY* 

13th Election District * 
1 st Council District Case No. 09-153-SPHX 

* 

* * * * * * * * * * * * * 

SUBPOENA 

Please issue a Subpoena to the following named witness to appear before the County Board 
ofAppeals ofBaltimore County at the hearing for the matter captioned above on Tuesday, November 
10,2009 at 10:00 a.m. at Hearing Room #2 , located at Jefferson Bldg., 2nd Floor, 105 West 
Chesapeake Ave., Towson 21204 and continuing thereafter as necessary for such witness' testimony 
and as scheduled by the Board. Second Day, Thursday, December 10, 2009, if necessary (See 
attached Notice ofHearing) 

Witness: Jon Seitz 
Address: TRG, Inc. 

204 N. George St., Suite 110 
York, PA 17401 (Fax # 717-846-4858) 

Name: J. Carroll Holzer 
Firm: J. Carroll Holzer, PA 
Address: 508 Fairmount Ave. Towson, 21286 410-825-6961 
The witness named above is hereby ordered to so appear before the County Board of 
Appeals and bring any and all files and documents referenced in above case. The Board 
requests the eriff to issue the summons set forth herein. . 

D&e ~~~:!IEJD) 
BALTIMORE COUNTY 

Cost: $ BOARD OF APPEALS 

Summoned: __--:-_________, 2009 

Not Served: ___________, 2009 

Sheriff of Baltimore County 

C:Subpoenas CBA Gun Road 11-3-09 



IN THE MATTER OF: BEFORE THE * 

LYNN HOGG & ELIZABETH SMITH COUNTY BOARD OF APPEALS * 
Legal Owners/Petitioners 
505 Gun Rd. BALTIMORE COUNTY * 

13th Election District * 
1 st Council District Case No. 09-153-SPHX 

* 

* * * * * * * * * * * * * 
SUBPOENA 

Please issue a Subpoena to the following named witness to appear before the County Board 
ofAppeals ofBaltimore County at the hearing for the matter captioned above on Tuesday, November 
10, 2009 at 10:00 a.m. at Hearing Room #2, located at Jefferson Bldg., 2nd Floor, 105 West 
Chesapeake Ave., Towson 21204 and continuing thereafter as necessary for such witness' testimony 
and as scheduled by the Board. Second Day, Thursday, December 10, 2009, if necessary (See 
attached Notice of Hearing) 

Witness: Dennis Wertz 
Address: Baltimore County Office of Planning 


105 W. Chesapeake Ave., Suite 101 

Towson, MD 21204 


Name: J. Carroll Holzer 
Firm: J. Carroll Holzer, PA 
Address: 508 Fairmount Ave. Towson, 21286 410-825-6961 
The witness named above is hereby ordered to so appear before the County Board of 
Appeals and bring any and all files and documents referenced in above case. The Board 

requests the Sheriff t~ issue the summons set forth herein.J~ClnW1EJD) 

of Appeals ofB Date NOV"':·~ 2009 

BALTIMORE COUNTY 
Cost: $ BOARD OF APPEALS 

Summoned: ___________, 2009 

Not Served: ___________, 2009 

Sheriff of Baltimore County 

C:Subpoenas CBA Gun Road 11-3-09 



IN THE MATTER OF: BEFORE THE * 

LYNN HOGG & ELIZABETH SMITH COUNTY BOARD OF APPEALS * 
Legal OwnerslPetitioners 
505 Gun Rd. BALTIMORE COUNTY * 

13th Election District * 
1 st Council District Case No. 09-153-SPHX 

* 

* * * * * * * * * * * * * 

SUBPOENA 

Please issue a Subpoena to the following named witness to appear before the County Board 
ofAppeals ofBaltimore County at the hearing for the matter captioned above on Tuesday, November 
10, 2009 at 10:00 a.m. at Hearing Room #2, located at Jefferson Bldg., 2nd Floor, 105 West 
Chesapeake A ve., Towson 21204 and continuing thereafter as necessary for such witness' testimony 
and as scheduled by the Board. Second Day, Thursday, December 10, 2009, if necessary (See 
attached Notice of Hearing) 

Witness: Stephen Weber, Chief 
Address: Division of Traffic Engineering 


III W. Chesapeake Ave., Room 326 

Towson, MD 21204 


Name: J. Carroll Holzer 
Firm: J. Carroll Holzer, PA 
Address: 508 Fairmount Ave. Towson, 21286 410-825-6961 
The witness named above is hereby ordered to so appear before the County Board of 
Appeals and bring any and all files and documents referenced in above case. The Board 

requests the Sheri/Ito ~ssue the summons set forth hel]E(ClaVIElID 

Appeals of Balti D e NOV -~ ,2009 

Cost: $ 

BALTIMORE COUNTY 
BOARD OF APPEALS 

Summoned: _______________________,2009 

Not Served: _____________________:, 2009 

Sheriff ofBaltimore County 

C:Subpoenas CBA Gun Road J J-3-09 



10/09/2009 13:34 
BOARD OF APPEALS PAGE 	 82/04e 

4IDunf~ ~oc.trlt of ~ptals af ~altimart (t!OUttftl 

JEF'FERSON BUILDING 

SECOND FLOOR, SUITE 203 


105 WEST CHESAPEAKE AVENUE 
TOWSON, MARYLAND, 21204 

410~887-3180 

FAX; 410-887·3182 

Hearing Room #l, ~nd Floor 

leBanon BuildiD2.105 W•.Chesaoeake Avege 


October 9, 2009 

NOnCE OF ASSIGNMENt 

CASE #: 09-153-SPBX 	 IN THE MATTER OF: Lynn Hog and Elizabeth Smith-Legal 
OwnerslPetidoners 
505 Gun Road 
13th Election District; lQ Councilmanic District 

Re: Sll2109-ZC decision that Petition for Special Exception. to permit a Class B Group Child Care 
Centers as a principal use on their property; pursuant to Section 424.SA ofthe BCZR to allow a 
maximum of24 children was DENlED and; Petition for Special Jlearing to approve a modified 
parking pJan pursuant to Section 409.12.B ofthe BCZR was DISMISSED AS MOOT. 

ASSIGnED,EOR: tUESDAY, NOVEMBER 10, AT 10:00A.M. - DAY #..1 - ; and 
THURSDAY~DECEMBER 10, 2009, AT 10100 A.M. - DAY #2, if necessary 

NonCE: This appeal is an evidentiary bearing; tberenm, parties should consider the advisability ofretainrog art 
attorney. 

Please refer to the Board's Rules ofPractice & Procedure, Appendix B. Baltimore County Code. 

IMPORTANT: No postponements w11l be gtanted without sufficient reasons; said requests must be in writing and in 
compliance with Rule 2(b) oftbe Board's Rl1les. No p0SlpOnements will be granted within IS days ofscbedulcd Iwa:ring 
date unless in full compliance with Rule 2(c). 

lfyou have adisability requiring special accommodations, please contact this office at lcast one week prior to bearing 
date. 

ThElrCSa.R. Shelton 
AdministrBtor 

c: 	 Counsel:for Petitioner/Appe11snt 
Petitioner!Appellant 

Protestants 

Donald Lauty 
Office ofPeople's CouJt$e1 
Timothy Kotroco, DitectorIPDM 
lohn Bevenmgen, County Attorney 

: lawrence E. Scbmidt, Esquire 
: Lynn R. Hoga and BUzabeth A. Smith 

: Paul &; Elizabeth Donoghue 	 William Moore 
Paul & Lucy McKean Frank & Nancy Lindberg . 

Janet Bruns Wmi8ID Watson 

Jackie Hedeman John Joseph Bennett . 

FrankBarp Namni Baldwin 

Charles & Mary Jane MacgUl Jeremy WaJsb 

Gloria Carrion 


Willjam J. Wi$ernan. m, Zoning COmmissioner 
Arnold F ... Pat" Keller, DirectorlPlanning 



• 

IN THE MATTER OF: ,.. 

BEFORE THE 

LYNN HOGG & ELIZABETH SMITH ,.. COUNTY BOARD OF APPEALS 
Legal OwnerslPetitioners 
505 Gun Rd. ,.. 

BALTIMORE COUNTY 

13th Election District ,.. 

1st Council District Case No. 09-153-SPHX 

* 

* * * * * * * * * * * * * 

SUBPOENA 

Please issue a Subpoena to the following named witness to appear before the County Board 
ofAppeals ofBaltimore County at the hearing for the matter captioned above on Tuesday, April 27 , 
2010 at 10:00 a.m. at Hearing Room #2, located at Jefferson Bldg .. 2nd Floor, 105 West Chesapeake 
Ave., Towson 21204 and continuing thereafter as necessary for such witness' testimony and as 
scheduled by the Board. ' 

Witness: John Bryan, PDM 
Address: 111 W. Chesapeake Ave., First Floor 

, Towson. MD 21204 

Name: J. Carroll Holzer 
Firm: J. Carroll Holzer. PA 
Address: 508 Fairmount Ave. Towson, 21286 410-825-6961 
The witness named above is hereby ordered to so appear before the County Board of 
Appeals and bring any and all files and documents referenced in above case. The Board 

1r\f1J r~q~ests\th~SIJh~~t~ i""'lf tf~ summons set forth her~ein:~ 
V}1VJJ1vU '11 ~ ~ ell I JiJ I D' 

--~----------~-----------
County Board ofAppeals ofBaltimore County , Dat 

Cost: $ 

Summoned: _______________________" 2009 . 

Not Served: ______________________________________, 2009 

SheriffofBaltimore County ~~~~![JID
C:Subpoenas CBA Gun Road 11-3-09 

BALTIMORE COUNTY 

BOARD OF APPEALS 




CIRCUIT COURT FOR BALTIMORE COUNTY 

Jul L. Ensor 


Clerk of the Circuit Court 

County Courts Building 


401 Bosley Avenue 
P.O. Box 6754 

Towson, MD 21285-6754 
(410) -887-2601, TTY for ,Deaf: (800) -735-2258 

Maryland Toll Free Number (800) 938-5802 

03/23/12 	 Case Number: 03-C-11 003309 AA OTH 
Date Filed: 04/04/2011 
Status: Closed/Inactive 
Judge Assigned: To Be Assigned, 
Location : 
CTS Start : 04/04/11 Target : 09/30/12 

In the Matter of Lynn Hogg, et al 

CAS E HIS TOR Y 

OTHER REFERENCE NUMBERS 

Description Number 

Case Folder ID C11003309V01 
Administrative Agency CBA·09-153-SPHX 

i' 

BAl.i 1'\11(;;':1::: (;OUNry 
BOARD Of APPEALS 

INVOLVED PARTIES 

Type Num Name(Last.First,Mid, Title) Addr StrlEnd Pty, Disp, Entered 
Addr Update 

PET 001 Hogg, Lynn BT DC 08/31/11 04/07/11 
Party ID: 1631896 

Capacity: Petitionerl legal Owner 
Mail: 505 Gun Road 04/07/11 04/07/11 Oll 

Arbutus, MD 21227 

Attorney: 0007161 Schmidt, lawrence Appear: 04/07/2011 Removed:08/31/11 04/07/11 

PET 002 Smith, Elizabeth BT DC 08/31/11 04/07/11 
Party ID: 1631901 

Capacity: Petitionerl legal Owner 
Mail: 505 Gun Road 04/07111 04/07/11 Oll 

STV3dcN :10 Ol:lVOSArbutus, MD 21227 
A.LNnOO 3HOWI.11V9 



e 

03-C-11-003309 Date: 03/23/12 Time: 15:57 Page: 2 

Attorney: 0007161 Schmidt, Lawrence Appear: 04/07/2011 Removed:08/31/11 04/07/11 

Type Num Name(Last,First,Mid,Title) Addr Str/End Pty. Disp. 
Addr Update 

Entered 

ADA 001 County Board Of Appeals Of Baltimore County 
Party ID: 1631905 

BT DC 08/31/11 04/07/11 

Mail: Jefferson Building 
105 WChesapeake Avenue Room 203 
Towson, MD 21204 

04/07111 04/07/11 OLL 

Attorney: 0005744 Demilio, Carole S 
People's Counsel For Baltimore County 
105 WChesapeake Avenue 
Room 204 
Towson. MD 21204 
(410)887-2188 

Appear: 04/20/2011 04120111 

0029075 Zimmerman, Peter M 
People's Counsel For BaHimore County 
105 west Chesapeake Ave. 
Room 204 
Towson. MD 21204 
(410)887-2188 

Appear: 04/20/2011 04/20/11 

ITP 001 Donoghue. Paul 
Party ID: 1662092 

BT DC 08/31/11 07/06/11 

Mail: 508 Gun Road 
Baltimore, MD 21227 

08/31111 08/31/11 DR 

Attorney: 0012186 Holzer, J Carroll 
Holzer &Lee 
508 Fairmount Avenue 
Towson. MD 21286-5448 
(410)825-6961 

Appear: 07/06/2011 07/06/11 

ITP 002 Donoghue, Elizabeth 
Party ID: 1662093 

BT DC 08/31111 07/06/11 

Attorney: 0012186 Holzer, J Carroll 
Holzer &Lee 
508 Fairmount Avenue 
Towson, MD 21286-5448 
(4}0)825-6961 

Appear: 07/06/2011 07/06111 

ITP 003 Moore, William 
Party ID: 1662094 

BT DC 08/31/11 . 07/06/11 

Mail: 510 Gun Road 
Baltimore, MD 21227 

08/31/11 08/31111 DR 



e 

03-C-11-003309 Date: 03/23/12 Time: 15:57 Page: 3 

Attorney: 0012186 Holzer. J Carrol] Appear: 07/06/2011 07/06/11 
Holzer &Lee 
508 Fairmount Avenue 
Towson. MD 21286-5448 
(410)825-6961 

Type Num Name(Last.First.Mid.Title) Addr Str/End Pty. Disp. Entered 
Addr Update 

ITP 004 McKean, Paul BT DC 08/31/11 07/06111 
Party 10: 1662095 

Attorney: 0012186 Holzer. J Carroll Appear: 07/06/2011 07106111 
Holzer &Lee 
508 Fairmount Avenue 
Towson. MD 21286-5448 
(410)825-6961 

ITP 005 McKean. Lucy BT DC 08/31/11 07/06/11 
Party 10: 1662096 

Mail: 403 Gun Road 08/31/11 08/31/11 DR 
Baltimore. MD 21227 

Plttorney: 0012186 Holzer. J Carroll Appear: 07/06/2011 07/06/11 
Holzer &Lee 
508 Fairmount Avenue 
Towson. MD 21286-5448 
(410)825-6961 

ITP 006 Lindberg, Frank BT DC 08131/11 07/06111 
Party 10: 1662097 

Mail: 511 Gun Road 08/31111 08/31/11 DR 
Baltimore, MD 21227 

Attorney: 0012186Ho1 zer. J Carroll Appear: 07106/2011 07/06/11 
Holzer &Lee 
508 Fairmount Avenue 
Towson. MD 21286-5448 
(410)825-6961 

ITP 007 Lindberg, Nancy BT DC 08/31111 07106/11 
Party 10: 1662098 

Attorney: 0012186 Holzer. J Carroll Appear: 07/06/2011 07/06/11 
Holzer &Lee 
508 Fairmount Avenue 
Towson. MO 21286-5448 
(410)825-6961 



It 

03-C-11-003309 Date: 

Type Num 	 Name(Last.First.Mid.Title) 

ITP 008 	 Bruns. Janet 

Attorney' 	 0012186 Holzer'. J Carroll 
Holzer &Lee 
508 Fairmount Avenue 
Towson. MD 21286-5448 
(410)825-6961 

[TP 009 	watson. William 

Attorney: 	 0012186 Holzer. J Carroll 
Holzer &Lee 
508 Fairmount Avenue 
Towson. MO 21286-5448 
(410)825-6961 

ITP 010 	Hedeman. Jackie 

Attorney: 	 0012186 Holzer. J Carroll 
Holzer & Lee 
508 Fairmount Avenue 
Towson. MO 21286-5448 
(410)825-6961 

[TP 011 	 Bennett. J Joseph 

Mail: 	 516 Gun Road 
Baltimore. MD 21227 

Attorney: 	 0012186 Holzer, J Carroll 
Holzer &Lee 
508 Fairmount Avenue 
Towson. MD 21286-5448 
(410)825-6961 

ITP 012 	Earp, Frank 

Attorney. 	 0012186 Holzer, J Carroll 
Holzer &Lee 
508 Fairmount Avenue 
Towson. MD 21286-5448 
(410)825-6961 

ITP 013 	 Baldwin. Naomi 

03/23/12 Time: 

Addr Str/End 

Party [0: 1662099, 

Appear: 

Party 10: 1662100 

Appear. 

Party 1D: 1662103 

Appear: 

Party 10: 1662104 

08/31111 

Appear: 

Party 10: 1662105 

Appear: 

Party ID: 	 1662106 

15:57 


07/06/2011 

07/06/2011 

07/06/2011 

07/06/2011 

07/06/2011 

Pty. Oisp. 
Addr Update 

BT DC 	 08/31111 

BT DC 08/31/11 

BT DC 08/31111 

BT DC 08/31/11 

BT DC 08/31/11 

BT DC 08131111 

Page: 4 

Entered 

07/06/11 

07/06111 

07/06/11 

07/06/11 

07/06/11 

07/06/11 

07/06/11 

08131111 DR 

07/06/11 

07/06111 

07/06/11 

07/06/11 



e 

03-C-11 003309 Date: 03/23/12 Time: 15:57 Page: 5 

Mail: 324 Gun Road 
Baltimore, MD 21227 

08/31111 08/31/11 DR 

Attorney: 0012186 Holzer, J Carroll 
Holzer &Lee 
508 Fairmount Avenue 
Towson, MD 21286-5448 
(410)825-6961 

Appear: 07/06/2011 07/06/11 

TypeNum Name(Last,First,Mid,Title) Addr Str/End Pty, Disp, 
Addr Update 

Entered 

ITP 014 Macgill, Charles 
Party IP: 1662111 

BT DC 08/31111 07/06/11 

Attorney: 0012186 Holzer, J Carroll 
Holzer &Lee 
508 Fairmount Avenue 
Towson, MD 21286-5448 
(410)825-6961 

Appear: 07/06/2011 07/06/11 

lTP 015 Macgill, Mary Jane 
Party ID: 1662112 

BT DC 08/31111 07/06/11 

Attorney: 0012186 Holzer, J Carroll 
Holzer &Lee 
508 Fainount Avenue 
Towson, MD 21286-5448 
(410)825-6961 

Appear: 07/06/2011 07/06111 

ITP 016 Walsh, Jeremy 
Party ID: 1662113 

BT DC 08/31/11 07/06/11 

Attorney: 0012186 Holzer, J Carroll 
Holzer &Lee 
508 Fairmount Avenue 
Towson, MD 21286-5448 
(410)825-6961 

Appear: 07/06/2011 07/06111 

ITP 017 Carrion, Gloria 
Party ID: 1662115 

BT DC 08/31/11 07/06/11 

Attorney: 0012186 Holzer, J Carroll 
Holzer &Lee 
508 Fairmount Avenue 
Towson, MD 21286-5448 
(410)825-6961 

Appear: 07/06/2011 07/06111 

ITP 018 Gun Road Historical &Preservation Assn 
Party lD: 1678969 

BT DC 08/31111 08/31/11 

Attorney: 0012186 Holzer, J Carroll Appear: 04/15/2011 08/31/11 



e 

03-C-11 003309 Date: 

. Holzer & Lee 
508 Fairmount Avenue 
Towson. MD 21286-5448 
(410)825-6961 

03/23/12 Time: 15:57 Page: 6 

CALENDAR EVENTS 

Date Time 
Result 

Fac Event Description 
ResultDt By Result Judge 

Text SA 
Rec 

Jdg Day Of Notice User ID 

09/08/11 09:30A CR08 Civil Non-Jury Trial 
CancelledlVacated 08/31/11 A 

y MJN 01 101 JMO PF 

DISPOSITION HISTORY 

Disp 
Date 

Disp 
Code Description 

Stage 
Code Description 

Activity 
User Date 

08/31111 DC Dismissal BT BEFORE TRIAL/HEARING DR 08/31111 

JUDGE HISTORY 

JUDGE ASSIGNED Type Assign Date Removal RSN 

TBA To Be Assigned, J 04/07111 

DOCUMENT TRACKING 

Num/Seq Description Filed Entered Party Jdg Ruling Closed User ID 

00001000 Petition for judicial Review with 
exhibit 
Filed by PET001-Hogg, PET002-Smith 

04/04/11 04/07/11 PET001 TBA 08/31111 Oll DR 

00001001 Response to Petition for judicial Review 04/18/11 04/20/11 ADA001 TBA 

* 
08/31111 lC DR 

00002000 Certificate of compliance 04/12/11 04/16/11 ADA001 TBA 08/31/11 SAP DR 

00003000 Intention to PartiCipate 04115111 04/22/11 000 
Gun Road Historical &Preservation assn, paul donoghue. william 
moore. naomi baldwin, lucy mckean, frank lindberg. and joseph 
bennett 

TBA 08/31111 LC DR 

00004000 Transcript of Record from Adm Agency * 06/07/11 06/08/11 000 TBA 08/31/11 SAP DR 
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e 

03-C-11 003309 Date: 03/23/12 Time: 15:57 

NumlSeq Description 	 Filed Entered Party Jdg Ruling 

00005000 	Notice of Transcript of Record Sent 06/08/11 06/08/11 ADAOOI TBA 

00006000 	Notice of Transcript of Record Sent 06/08111 06/08/11 PETOOl TBA 

00007000 	 Notice of Transcript of Record Sent 06/08/11 06/08/11 PET002 TBA 

00008000 	Motion to Dismiss for petitioners 06/28/11 07/06/11 ITP014 TBA 
failure to obtain required transcripts for 
transmittal to court within maximum time permitted by rules 
Filed by ITP014-Macgill, ITP002-Donoghue. lTP003-Moore, 
ITPOl7 -Carri on, ITPOOI-Donoghue, ITP016-Wa'l sh, ITP015- Macgi 11 . 
ITP013-Baldwin, ITP012-Earp, ITPOll-Bennett 

00009000 	Scheduling Order 07/07/11 07/07/11 000 TBA 

00010000 	Motion to Dismiss For Petitioners 06/30/11 07/08/11 ADA001 JFF Moot 
Failure To Obtain Required Transcripts For 
Transmittal To Court Withhin Maximum Time Permitted By Rules* 

00011000 	Motion to Strike Appearance (lawrence E 07/12/11 07/19/11 PET002 JFF Granted 
Schmidt) 
Filed by PET002-Smith, PETOOI-Hogg 

00012000 	Second Motion to Dismiss for Petitioners 07/25/11 08/03/11 ITP001 JFF Moot 
Failure to file a timely memoradum as 
required by the Maryland Rules 
Filed by ITP001-Donoghue, ITP002-Donoghue, ITP003-Moore, 
ITP004-McKean, ITP005-McKean, ITP006-li ndberg, ITPOO? -l indberg, 
ITP008-Bruns, ITP009-Watson, ITP010-Hedeman, ITPOll-Bennett, 
ITP012-Earp, ITPOI3-Baldwin, ITPOI4-Macgill, ITPOI5-Macgill, 
ITPOI6-Walsh, ITPOl7-Carrion 

00013000 	Motion to Dismiss * 07/29/11 08/05/11 PET001 JFF Granted 
Filed by PETOOl-Hogg, PET002-Smith 

00014000 	Attorney Appearance Removed 08/31/11 08/31/11 PET001 TBA 
lawrence Schmidt 

00015000 	Attorney Appearance Removed 08/31/11 08/31/11 PET002 TBA 
lawrence Schmidt 

00016000 	Notice to Employ New Counsel Sent 08/31/11 08/31/11 PET001 TBA 

00017000 	Notice to Employ New Counsel Sent 08/31/11 08/31/11 PET002 TBA 

00018000 	 Docket Entries sent to Board fo Appeals 09/08/11 09/08/11 000 TBA 

Page: 

Closed User 10 

06/08111 SAP 

06/08/11 SAP 

06/08/11 SAP 

08/31/11 lC DR 

07/07/11 	JMO 

08/31/11 	 NF DR 

08/31/11 	 lC DR 

08/31/11 	KAS DR 

08/31111 	 KAS DR 

08/31/11 	DR 

08/31111 	DR 

08/31111 DR 

08/31111 DR 

NMG 
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03-C-11-003309 Date: 03/23/12 Time: 15:57 Page: 

TICKLE 

Code Tickle Name 
----------------­

lANS 1st Answer Tickle 

Status Expi res 
---­ -------­

CLOSED 04I1S/11 

#Days AutoExpire GoAhead From Type 
- - - - ­ -­ -­ ~ - -- ... -

o no . no DANS D 

Num Seq 

1 001 

lYRT One Year Tickle (Jud CLOSED 04/03/12 365 no no DAM D 1 000 

SLMR Set List For Motions CANCEL OS/27/11 60 no no MDIS D S 000 

SLTR Set List For Trial CANCEL 04/1S/11 o yes no lANS T 1 001 

SLTR Set List For Trial Done 06/07/11 o yes yes DTRA D 4 000 

DIFFERENTIATED CASE MANAGEMENT 

TRACKS AND MILESTONES 

Track 
Assign Date: 
Start Date: 

Rl 
07/07/11 
07/07/11 

Description: 
Order Date 
Remove Date: 

EXPEDITED APPEAL TRACK 
07/07/11 

Custom: 

Milestone Scheduled Target Actual Status 

Motions to Dismiss under MD. Rule 2-322( 
All Motions (excluding Motions in Limine 
TRIAL DATE is 

07/22/11 OS/31/11 CLOSED 
08/08/11 OS/31/11 CLOSED 
10/05/11 OS/31/11 CLOSED 
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03-C-11-003309 Date: 03/23/12 Time: 15:57 Page: 

ACCOUNTING SUMMARY 

NON- INVOICED OBLIGATIONS /I,NO PAYMENTS 

Date Rcptlfnitials Acct Desc Oblig Payment Total MOP Balance 
---­ ---­ --~- ~---

04/04/11 201100008780/CPW 1102 CF-Civil Fil ,00 80.00 -80.00 CK -80,00 
04/04/11 201100008780/CPW 1500 Appearance F 00 10.00 -10.00 CK -90.00 
04/04/11 201100008780/CPW 1265 MLSC .00 55.00 -55.00 CK -145.00 
04/07 III 1102 CF-Civil Fil 80.00 .00 . 80.00 -65.00 
04/07/11 1265 MLSC 55.00 .00 55.00 10.00 
04/07111 1500 Appearance F 10.00 .00 10.00 .00 



CIRCUIT COURT FOR BALTIMORE COUNTY 

Julie L. Ensor 


Clerk of the Circuit Court 

County Courts Building 


BALTIMORE COUNTY401 Bosley Avenue 
BOARD OF APPEALSP.O. Box 6754 


Towson, MD 21285-6754 

(410) -887-2601, ,TTY for Deaf: (800) -735-2258 

Maryland Toll Free Number (800) 938-5802 

09/08/11 Case Number: 03-C-11-003309 AA OTH 
.Date Filed: 04/04/2011 
Status: Closed/Inactive 
Judge Assigned: To Be Assigned, 
Location : 
CTS Start : 04/04/11 Target : 09/30/12 

In the Matter of Lynn Hogg, et al 

CAS E HIS TOR Y 

OTHER REFERENCE NUMBERS 

Description Number 

Case Folder 1D CII003309V01 

Administrative Agency CBA-09-153-SPHX 


INVOLVED PARTIES 

Type Num Name(last,First,Mid.Title) Addr Str/End Pty, Disp. Entered 
Addr Update 

PET 001 Hogg, lynn BT DC 08/31111 04/07/11 
Party TD: 1631896 

Capacity: Petitioner/ legal Owner 
Mail: 505 Gun Road 04/07111 04/07/11 all 

Arbutus, MD 21227 

Attorney: 0007161 Schmidt, lawrence Appear: 04/07/2011 Removed:08/31/11 04/07111 

PET 002 Smith, Elizabeth BT DC 08/31111 04/07/11 
Party 1D: 1631901 . 

Capacity : Petitionerl legal Owner 
Mail: 505 Gun Road 04/07111 04/07/11 Oll 

Arbutus, MD 21227 



03-C-11-003309 Date: 09/08/11 Time: 12:41 page: 2 

Attorney: 0007161 Schmidt, lawrence Appear: 04/07/2011 Removed:08/31/11 04/07111 

Type Num Name(last,First,Mid,Title) Addr StrlEnd Pty. Disp. 
Addr Update 

Entered 

ADA 001 County Board Of Appeals Of Baltimore County 
Party ID: 1631905 

BT DC 08/31111 04/07 III 

Mail: Jefferson Building 
105 W Chesapeake Avenue Room 203 
Towson, MD 21204 

04/07111 04/07111 all 

Attorney: 0005744 Demilio, Carole S 
People's Counsel For Baltimore County 
105 W Chesapeake Avenue 
Room 204 
Towson, MD 21204 
(410)887-2188 

Appear: 04/20/2011 04/20/11 

0029075 Zimmerman, Peter M 
People's Counsel For Baltimore County 
105 West Chesapeake Ave. 
Room 204 
Towson, MD 21204 
(410)887-2188 

Appear: 04/20/2011 04/20/11 

ITP 001 Donoghue, Paul 
Party ID: 1662092 

BT DC 08/31/11 07106111 

Mail: 508 Gun Road 
Baltimore. MD 21227 

08/31/11 08/31111 DR 

Attorney: 0012186 Holzer, J Carroll 
Holzer &lee 
508 Fairmount Avenue 
Towson, MD 21286-5448 
(410)825-6961 

Appear: 07106/2011 07106/11 

ITP 002 Donoghue, Elizabeth 
Party ID: 1662093 

BT DC 08131111 07106/11 

Attorney: 0012186 Holzer, J Carroll 
Holzer &lee 
508 Fairmount Avenue 
Towson, MD 21286-5448 
(410)825-6961 

Appear: 07106/2011 07106/11 

ITP 003 Moore, William 
Party ID: 1662094 

BT DC 08/31/11 07106111 

Mail: 510 Gun Road 
Baltimore, MD 21227 

08/31/11 08/31111 DR 



03-C-II-003309' Date: 09/08/11
) 

Time: 12:41 Page: 3 

Attorney: 0012186 Holzer, J Carroll Appear: 07/06/2011 07/06/11 
Holzer &Lee 
508 Fairmount Avenue 
Towson, MD 21286-5448 
(410)825-6961 

Type Num Name(Last,First,Mid,Title) Addr Str/End Pty, Disp. Entered 
Addr Update 

lTP 004 McKean, Paul BT DC 08/31/11 07/06/11 
Party ID; 1662095 

Attorney: 0012186 Holzer, J Carroll Appear: 07/06/2011 07/06/11 
Holzer &Lee 
508 Fairmount Avenue 
Tm"son, MD 21286-5448 
(410)825-6961 

lTP 005 McKean, Lucy BT DC 08/31111 07/06/11 
Party W; 1662096 

Mail: 403 Gun Road 08/31/11 08/31/11 DR 
Baltimore, MD 21227 

Attorney: 0012186 Holzer, J Carroll Appear: 07/06/2011 07/06/11 
Holzer &Lee 
508 Fairmount Avenue 
Towson, MD 21286-5448 
(410)825-6961 

lTP 006 Lindberg, Frank BT DC 08/31111 07/06/11 

Party ID: 1662097 

Mail: 511 Gun Road 08/31111 08/31/11 DR 
Baltimore, MD 21227 

Attorney: 0012186 Holzer. J Carroll Appear: 07/06/2011 07/06/11 
Holzer &Lee 
508 Fairmount Avenue 
Towson, MD 21286-5448 
(410)825-6961 

ITP 007 Lindberg, Nancy BT DC 08131/11 07106/11 
Party ID; 1662098 

Attorney: 0012186 Holzer, J Carroll Appear: 07/06/2011 07/06/11 

Holzer &Lee 
508 Fairmount Avenue 
Towson. MD 21286-5448 
(410)825-6961 
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Type Num Name(Last,First,Mid,Title) Addr Str/End Pty. Oisp. Entered 
Addr Update 

ITP 008 Bruns, Janet BT OC 08/31/11 07/06111 

Party 10: 1662099 

Attorney: 0012186 Holzer, J Carroll Appear: 07/06/2011 07/06/11 

Holzer &Lee 
508 Fairmount Avenue 
Towson, MD 21286-5448 
(410)825-6961 

ITP 009 Watson, William BT OC 08/31/11 07/06/11' 

Party 10: 1662100 

Attorney: 0012186 Holzer, J Carroll Appear: 07/06/2011 07/06/11 

Holzer &Lee 
508 Fairmount Avenue 
Towson, MO 21286-5448 
(410)825-6961 

ITP 010 Hedeman, Jackie BT DC 08/31111 07/06111 

Party 10: 1662103 

Attorney: 0012186 Holzer, J Carroll Appear: 07/06/2011 07/06111 

Holzer &Lee 
508 Fairmount Avenue 
Towson, MD 21286-5448 
(410)825-6961 

ITP 011 Bennett, J Joseph BT OC 08/31/11 07/06111 

Party 10: 1662104 

Mail: 516 Gun Road 08/31/11 08/31/11 DR 
Baltimore, MO 21227 

Attorney: 0012186 Holzer, J Carroll Appear: 07/06/2011 07/06/11 
Holzer &Lee 
508 Fairmount Avenue 
Towson, MD 21286-5448 
(410)825-6961 

ITP 012 Earp, Frank BT DC 08/31/11 07/06111 

Party 10: 1662105 

Attorney: 0012186 Holzer, J Carroll Appear: 07/06/2011 07/06/11 

Holzer &Lee 
508 Fairmount Avenue 
Towson, MD 21286-5448 
(410)825-6961 

ITP 013 Baldwin, Naomi BT DC 08/31/11 07/06/11 

Party IO: 1662106 



03-C-ll 003309 Date: 09/08/11 Time: 12:41 Page: 5 

Mail: 324 Gun Road 
Baltimore, MD 21227 

08/31/11 08/31111 DR 

Attorney: 0012186 Holzer, J Carroll 
Holzer &Lee 
508 Fairmount Avenue 
Towson, MD 21286-5448 
(410)825-6961 

Appear: 07/06/2011 07/06/11 

Type Num NameCLast,First,Mid,Title) Addr Str/End Pty, Disp. 
Addr Update 

Entered 

ITP 014 Macgill, Charles 
Party ID: 1662111 

BT DC 08/31/11 07/06/11 

Attorney: 0012186 Holzer. J Carroll 
Holzer &Lee 
508 Fairmount Avenue 
Towson. MD 21286-5448 
(410)825-6961 

Appear. 07/06/2011 07/06111 

ITP 015 Macgill, Mary Jane 
Party ID: 1662112 

BT DC 08/31/11 07106/11 

Attorney: 0012186 Holzer. J Carroll 
Holzer &Lee 
508 Fairmount Avenue 
Towson. MD 21286-5448 
(410)825-6961 

Appear: 07/06/2011 07/06/11 

ITP 016 Walsh. Jeremy 
Party ID: 1662113 

BT DC 08/31/11 07106/11 

Attorney: 0012186 Holzer. J Carroll 
Holzer &Lee 
508 Fairmount Avenue 
Towson. MD 21286-5448 
(410)825-6961 

Appear: 07/06/2011 07/06/11 

ITP 017 Carrion. Gloria 
Party ID: 1662115 

BT DC 08/31/11 07106/11 

Attorney: 0012186 Holzer. J Carroll 
Holzer &Lee 
508 Fairmount Avenue 
Towson. MD 21286-5448 
(410)825-6961 

Appear: 07/06/2011 07106/11 

ITP 018 Gun Road Historical &Preservation Assn 
Party ID: 1678969 

'BT DC 08/31/11 08/31/11 

Attorney: 0012186 Holzer. J Carroll Appear: 04/15/2011 08/31111 
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Holzer &Lee 
508 Fairmount Avenue 
Towson, MD 21286-5448 
(410)825-6961 

CALENDAR EVENTS 

Date Time 
Result 

Fac Event Description 
ResultDt By Result Judge 

Text SA 
Rec 

Jdg Day Of Notice User ID 

09/08/11 09:30A CR08 Civil Non-Jury Trial 
Cancelled/Vacated 08/31/11 A 

y MJN 01 /01 JMO PF 

DISPOSITION HISTORY 

Disp Disp 
Date Code 

08/31111 DC 

Description 
------­ -
Dismissal 

-----------­

Stage 
Code 

BT 

Description 
--­ .. _---------­ -
BEFORE TRIAL/HEARING 

--------­

Activity 
User Date 

---.-~--

DR 08/31111 

JUDGE HISTORY 

JUDGE ASSIGNED Type Assign Date Removal RSN 

TBA To Be Assigned, J 04/07 III 

DOCUMENT TRACKING 

Num/Seq Description Filed Entered Party Jdg Ruling Closed User ID 

0001000 Petition for Judicial Review with 
exhibit 
Filed by PETOOI-Hogg: PET002-Smith 

04/04/11 04/07/11 PETOOl TBA 08/31/11 OlL DR 

0001001 Response to Petition for Judicial 
* 

Review 04/18/11 04/20/11 ADA001 TBA 08/31/11 LC DR 

0002000 Certificate of compliance 04/12/11 04/16/11 ADA001 TBA 08/31111 SAP DR 

0003000 Intention to Participate 
Gun Road Historical &Preservation assn, 
Iwore, naomi baldwin, lucy mckean, frank 
bennett 

04/15/11 04/22/11 000 
paul donoghue, william 
lindberg, and joseph 

TBA 08/31/11 LC DR 

0004000 Transcript of Record from Adm Agency * 06/07/11 06/08/11 000 TBA 08/31111 SAP DR 



7 03-C-11 003309 Date: 09/08/11 Time: 
( 

12:41 

NumlSeq 	 Description Filed Entered Party Jdg Ruling 

0005000 	 Notice of Transcript of Record Sent 06/08/11 06/08/11 ADA001 TBA 

0006000 	 Notice of Transcript of Record Sent 06/08/11 06/08/11 PETOOI TBA 

0007000 	 Notice of Transcript of Record Sent 06/08/11 06/08/11 PET002 TBA 

0008000 	 Motion to Dismiss for petitioners 06/28/11 07/06/11 ITP014 TBA 
failure to obtain required transcripts for 
transmittal to court within maximum time permitted by rules 
Filed by ITP014-Macgill. ITP002-Donoghue. ITP003-Moore. 
ITP017-Carrion. ITP001-Donoghue. ITP016-Walsh. ITP015-Macgill. 
ITP013- Ba 1dwi n. ITP012 -Earp. ITPOll- Bennett 

0009000 	Scheduling Order 07/07/11 07/07/11 000 TBA 

0010000 	Motion to Dismiss For Petitioners 06/30/11 07/08/11 ADA001 JFF Moot 
Failure To Obtain Required Transcripts For 
Transmittal To Court Withhin Maximum Time Permitted By Rules* 

0011000 	 Motion to Strike Appearance (Lawrence E 07/12/11 07/19/11 PET002 JFF Granted 
Schmidt) 
Filed by PET002-Smith. PET001-Hogg 

0012000 	Second Motion to Dismiss for Petitioners 07/25/11 08/03/11 ITPOOI JFF Moot 
Failure to file a timely memoradum as 
required by the Maryland Rules 
Filed by ITP001-Donoghue. ITP002-Donoghue. ITP003-Moore. 
ITP004-McKean. ITP005-McKean. ITP006-Lindberg. ITP007-Lindberg. 
!TP008- Bruns. !TPOOg-Watson. ITP010-Hedeman. ITPOll-Bennett. 
ITP012-Earp. ITP013-Baldwin. ITP014-Macgill. ITP015-Macgill. 
ITP016-Walsh. ITP017-Carrion 

0013000 	 Motion to Dismiss * 07/29/11 08/05/11 PET001 JFF Granted 
Filed by PET001-Hogg. PET002-Smith 

0014000 	Attorney Appearance Removed 08/31/11 08/31/11 PET001 TBA 
Lawrence Schmidt 

0015000 	Attorney Appearance Removed 08/31/11 08/31/11 PET002 TBA 
Lawrence Schmi dt 

0016000 	 Notice to Employ New Counsel Sent 08/31/11 08/31/11 PET001 TBA 

0017000 	 Notice to Employ New Counsel Sent 08/31/11 08/31/11 PET002 TBA 

0018000 	Docket Entries sent to Board fo Appeals 09/08/11 09/08111 000 TBA 

Page: 

Closed User ID 

06/08111 SAP 

06/08/11 SAP 

06/08/11 SAP 

08/31/11 LC DR 

07/07111 JMO 

08/31/11 NF DR 

08/31/11 LC DR 

08/31111 KAS DR 

08/31111 KAS DR 

08/31/11 DR 

08/31111 DR 

08/31/11 DR 

08/31/11 DR 

NMG 
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TICKLE 


Code Tickle Na~e Status Expires #Dajs AutoExpire GoAhead From Type Num Seq 
. . -------------------- ----- ----­
1ANS 1st Answer Tickle CLOSED 04/18/11 o no ' no DANS D 001 001 

1YRT One Year Tickle (Jud CLOSED 04/03/12 365 no no DAM D 001 000 

SLMR Set List For Motions CANCEL 08/27/11 60 no no MDIS D 008 000 

SLTR Set List For Trial CANCEL 04/18/11 o yes no 1ANS T 001 001 

SLTR Set List For Trial Done 06/07/11 o yes yes DTRA D 004 000 

DIFFERENTIATED CASE MANAGEMENT 

TRACKS AND MILESTONES 
-, 

Track R1 Description: EXPEDITED APPEAL TRACK Custom: Yes 
Assign Date: 07/07/11 Order Date: 07/07/11 
Start Date: 07/07/11 Remove Date: 

Milestone Scheduled Target Actual Status 

Motions to Dismiss under MD, Rule 2·322( 07/22/11 08/31/11 CLOSED 
All Motions (excluding Motions in Limine 08/08/11 08/31/11 CLOSED 
TRIAL DATE is 10/05/11 08/31/11 CLOSED 



- - - - ---- ----- --- ----------

9 03-C-11-003309 Date: 09/08/11 Time: 

ACCOUNTING SUMMARY 

NON-INVOICED OBLIGATIONS AND PAYMENTS 

Date Rcptllnitials Acct Desc Oblig Payment 

04/04/11 201100008780/CPW 1102 CF-Civil Fil .00 80.00 
04/04/11 201100008780/CPW 1500 Appearance F .00 10.00 
04/04/11 201100008780/CPW 1265 MLSC ,00 55,00 
04/07/11 1102 CF-Civil Fil 80,00 ,00 
04/07/11 1265 MLSC 55,00 ,00 
04/07111 1500 Appearance F 10.00 .00 

12:41 


Total MOP 

-80,00 CK 
-10.00 CK 
-55.00 CK 
80,00 
55.00 

10,00 


Page: 

Balance 

-80.00 
-90,00 

-145.00 
-65.00 
-10.00 

.00 
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In the Matter of Lynn 
Hogg, et al . 

Petitioner: Lynn Hogg. . 

Petitioner's Attorney: Phone No.: Fax No.: 
Lawrence Schmidt Esq (410)821-0070 (410)821-0071 
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e 	 ­e Baltimore County, M!,land 
OFFICE OF PEOPLE'S COUNSEL 


Jefferson Building 

105 West Chesapeake Avenue, Room 204 


Towson. Maryland 21204 


410-887-2188 

Fax: 410-823-4236 


CAROLE 	 S. DEMILIOPETER MAX ZIMMERMAN 
Deputy People's Counsel People's Counsel 

January 27, 2009 

William 1. Wiseman, III; Zoning Commissioner 
County Courts Building 
401 Bosley Avenue, Suite 40Sl RECEIVED
Towson, Maryland 21204 

JAN 2"12009Re: 	 PETITION FOR SPECIAL EXCEPTION 

Elizabeth Smith & Lynn Hogg- Petitioner 


ZONING COMMISSIONERSOS Gun Road 

Case No: 09-1S3-X 


Dear Mr. Wiseman, 
.;;~. ' 

As is our custom, because this case involves traffic issues, we asked Stephen E. Weber, 
Chief of Traffic Engineering, to review the site plan. He sent the enclosed e-mail report dated 
January 23, 2009, which we forward for your consideration. No hearing date has been set for this 
case. 

When we checked with the Zoning Office about the hearing date, we were told that the 
Petition and/or site plan may be amended. If the amendment affects traffic directly or indirectly, 
the Petitioner should afford Mr. Weber the opportunity to review the amendment prior to the 
hearing. 

Thank you for your consideration. 

Sincerely, 	 . 

1J~ /1.. '>I L WL411<-""'"
~ter Max Zimmerman 
People's Counsel for Baltimore County 

Enclosure 

cc: 	 Larry Link, Representative for Petitioner 

Stephen Weber, Chief 




From: Stephen Weber 
To: People's Counsel 
CC: Dennis Kennedy 
Date: 01/23/2009 10:38 PM 
Subject: Case No. 09-1S3-X, 505 Gun Rd 

Dear Mr. Zimmerman ­

We have reviewed the site plan for the subject child care center. From a traffic standpoint, this is an ideal setting and we find no 
traffic issues at all. The road into the site is clearly capaole of handling the traffic demands generated by the site. The site itself 
and the adjacent roadway basically insures that children will be dropped off and picked up on site at a significant distance from 
traffic going by the Site. As such, we find no adverse traffic impacts caused by this request. . 

Should you have any questions or wish to discuss this further, please give me a call at ext. 3554. 

Stephen E. Weber, Chief 
Div. of Traffic Engineering 
Baltimore County, Maryland 
111 W. Chesapeake Avenue, Rm, 326 
Towson, MD 21204 
(410) 887-3554 

r 



e ". . 	 -' Baltimore County, M~land· 
OFFICE OF PEOPLE'S COUNSEL 


Jefferson Building 

105 West Chesapeake Avenue, Room 204 


Towson, Maryland 21204 


410-887-2188 

Fax: 410-823-4236 


\ 
PETER MAX ZIMMERMAN CAROLE S. DEMILIO 

People's Counsel Deputy People's Counsel 

April 17,2009 

HAND DELIVERED 	 RECEIVED 
William J. Wiseman, III, Zoning Commissioner 

, County Courts Building , , APR X'1 2009 
. 401 Bosley Avenue, Suite 405 

ZONING COMMISSIONERTowson, Maryland 21204 

Re: 	 PETITION FOR SPECIAL EXCEPTION 

Elizabeth Smith & Lynn Hogg- Petitioner 

505 Gun Road 

Case No: 09-153-X 


Dear Mr. Wiseman, 

On January 27, 2009, we transmitted the enclosed letter and Stephen 
, Weber's January 23, 2009 e-mail. Since then, the traffic engineering office, in 
communication with the planning office, has done additional investigation. This 
led to the enclosed supplemental e-mail correspondence between Stephen Weber, 
of Traffic Engineering, and Dennis Wertz, area planner for the first district, dated 
April 13, 2009'. Mr. Weber's further site investigation did reveal concerns about 
obstruction to site distance at the entrance because of a stone abutment. He also 
recommends a two-way driveway. 

The Weber-Wertz cvrrespondence also refers to Mr. Wertz's intra-office 
planning correspondence dated April 7, 2009. This led to the planning office's:< 
inter-office correspondence dated April 8~ 2009, approving and incorporating Mr. 

, 	 , 

Wertz's views. These parallel documents, both enclosed, recommend denial of the 
petition and state in detail the facts and reasons relevant to the planning concerns. 



, 	 e 

William J. WiS.dIl, III, Zoning Commissioner 
April 17, 2009 
Page 2 

Separately, we have received information that many citizens are concerned 
about this case and expect to attend the April 24 hearing. 

Thank you for your consideration. 

Sincerely, 

Peter Max Zimmerman 
People's Counsel for Baltimore County 

Enclosure 

cc: 	 Sebastian A. Cross, Esquire, Attorney for Petitioner 
Stephen E. Weber, Division Chief, Traffic Engineering 
Dennis Wertz, Office of Planning and Zoning 



From: Stephen Weber 
To: Dennis Wertz 
CC: People's Counsel 
Date: . 04/13/099:14 PM 
Subject: Fwd: case No. 09-153 (505 Gun Road) 
Attachments: ZAC 09-153 (505 Gun Road)6.doc; IMG_0430JPG 

Dennis ­

Looking over your comments I don't find any issues your raised conflicting with the traffic elements of the case. We did take 
physical measurements of the sight line from the driveway looking to the south (photo attached). Based on the posted speed limit 
for the roadway of 30 mph, there should be a minimum 200-foot sight line for a driveway. However, the available sight line is only 
150 feet due to the stone fence abutment and that was taken from only 8 feet back from the edge of the roadway. 10 feet bad< 
would be a more preferable location. The sight line would need to be improved and I think the property owner would want to do 
that anyway, just from a liability standpoint. If someone were to exit the property as a commercial venture, and it was their own 
property creating the vision problem and denying customers/dients adequate 'vision of approaching traffic in which to safely enter 
the traffic stream, it would seem the property owner could be sued in any resulting acddents with contributory negligence. 

Also, with respect to the driveway Width, if this property were changed to a Qass B Group Child care Center, I would agree it would 
be preferable for any 2-way driveway to be 20 feet wide. However, at an absolute minimum, the first 100 to 150 feet of the 
driveway off of Gun Rd would have to be at least 20 feet wide to insure that traffic flow goin'g into and out of the driveway from 
Gun Rd is not interfered with. Obviously one would not want exiting traffic preventing entering traffic from getting off of Gun Rd 
expeditiously. A narrow entrance would create an unsafe condition. 

If you feel further discussion is needed, feel free to give me a call. 
Steve Weber 

»> DennisWertz4/7/091l:17 AM »> 
Steve, 

My revised comments are attadled. In particular, I removed the comment regarding Gun Road not being adequate for providing 
access to the proposed use. 

Please let me know if you disagree with anything in the revised comments. 

Thanks. 

Dennis Wertz 
Baltimore County Office of Planning 
105 W. Chesapeake Avenue, Suite 101 
Towson, MD 21204 
dwertz@baltimorecountymd.gov 
Phone: 410-887-3480 
Fax: 410-887-5862 

mailto:dwertz@baltimorecountymd.gov
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CE~I'IFICATE OF COMPLETION 

HOWARD 
.CQMMUNlTY COLLEGE . I. 

Yo.v~n ~tThe,y-e, rYOrYl'rte,~. 

The Division of Continuing Education & Workforce Development 
. certifies that 

!EllzauetnSmitn 
has successfully completed the course 

Child Care Administration for Directors 
#4711 ZB675 (M1755) 2009CW 

45 hours, 4.5 CEUs 
Lynda Pollard, Instructor 
awarded on March 21, 2009 

C?~.~ 
'oAnn D. Hawkins, Associate)Vice President 

Continuing Education & Wo~orceDevelopment 
PatridaM. Keeton, EXecutive Director 

Workforce Development 
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BA LT I/M 0 RE C OU NTY, MAR YLA ND 

INTRA-OFFICE CORRESPONDENCE 

TO: Curtis Murray DATE: 417109 

FROM: Dennis Wertz 

SUBJECT: ZAC 09-153 (505 Gun Road) 

The Planning Office should recommend that the Petition for Special Exception be denied. This 
particular location is not appropriate for a Class B Group Child Care Center. 

The petitioner's property is one of several properties in the Gun Road area that were rezoned 
from DRI to RC5 in the 2008 CZMP as part ofIssue 1-054 (see attached map). At this time all 
of the single-family residential properties that have direct or indirect access to Gun Road are 
zoned RC5. The rezoning to RC5 was enacted to protect and maintain the area's rural residential 
character and integrity. The proposed use is not in harmony with the spirit and intent of the RC5 
zoning classification for this particular neighborhood. 

The Gun Road, RC5 zoned area is a residential neighborhood comprised of approximately 44 
single-family dwellings located on large lots. Gun Road also provides access to the Our Lady of 
Mount Providence Convent, which is located at the intersection of Gun Road and South Rolling 
Road and is zoned DR!. Gun Road is classified as a local road on the 2007 Federal Highway 
Functional Classification Map for Baltimore County. Local roads are typically low in traffic 
volumes and speed. Local roads serve to provide direct access to individual land uses, but local 
residential access roads generally are not intended to provide service to important traffic 
generators. 

The size (capacity) of the proposed group child care center is not compatible with, and won't 
complement, the Gun Road neighborhood. The Gun Road neighborhood is not a population 
center. It is a small, isolated, residential area with very low development intensity. Gun Road is 
a long, winding, narrow (18 feet wide without shoulders), very low-volume, dead-end road. 
Access to the nearest major thoroughfare (Le., South Rolling RoadiSelford Road) is more than 
half a mile from the petitioner's site. A Class B Group Child Care center is not a logical 
extension of a residential use. Class B centers are principal uses and are not permitted as an 
accessory use within single-family detached dwellings. The land use intensity and character of 
activity associated with aClass B center are greatly different than that of a typical family 
occupying a house. The proposed center will operate as a principal business use. It is likely that 
all of, or the vast majority of, the children to be served by this b~siness will live outside the Gun 
Road neighborhood. 

W:\COMPI.ANIDENNISIZAC 09·153 (505 Gun Road)6,doc 



Egress from the petitioner's property is not entirely safe. There is poor sight distance to the south 
along Gun Road from the property because of a stone wall located along the driveway at its 
connection to Gun Road. When exiting the property, it would be necessary to move the front end 
of any motor vehicle longer than a compact car partly onto the roadway in order to see if there are 
any oncoming vehicles on Gun Road. 

The site plan doesn't comply with Section 409 (Off-street Parking and Loading) of the BCZR. 
Section 409.4.A requires that driveways be at least 12 feet in width for one~way movements and 
at least 20 feet in width for two-way movements. Section 409.S.A.2 requires that parking 
facilities be paved with a durable and dustless surface. According to the petitioner's attorney, no 
new paving will be added to the site. The site plan indicates that the existing two-way and one­
way on-site driveways are 12 feet wide although they are actually less than 10 feet wide. It 
appears that the 5 proposed parking spaces will not be paved with a durable and dustless surface. 
Also, some of the parking spaces shown on the plan are not presently usable for parking because 
of shrubbery planted along the driveway. . 

It appears that the site plan doesn't accurately show the location of the one-way driveway. The 
revised site plan shows this driveway as being located approximately 60 feet from the eastern 
property line at its closest point while the previous site plan shows the driveway as being located 
much closer to the property line (Le., approximately 30 feet from the property line). The attached 
orthophoto shows a driveway location that appears to match the driveway location· shown on the 
previous site plan~ 

The existing fence surrounding the play area shown on the site plan is in violation of the BCZR. 
Section 424.1.B requires that the fencing for outdoor play space shall be solid wood stockade or 
panel and a minimum height of five feet. The existing fence is chain link with a height of about 
four feet. Also, based on the above comments regarding the driveway location, it is questionable 
whether the play space is located at least 20 feet from the property line as also required by 
Section 424.1.B. 

This neighborhood is not served by public sewer. It isn't clear whether the private on-lot sewer 
system will be adequate to serve a large-capacity day care center. 

In summary the requested special exception for a Class B Group Child Care Center should be 
denied pursuant to Section 502.1 of the BCZR because the proposed use is not appropriate at this 
location. Specifically, the proposed use at this particular location will: 

• 	 Operate as a principal business use on a narrow, residential access road in the middle of a 
very low density, single-family neighborhood; 

• 	 Be highly dissimilar in relation to the use of all other houses in the neighborhood with 
respect to land use intensity and character of activity; 

• 	 Generate vehicular traffic that will exacerbate an existing traffic hazard at the petitioner's 
driveway connection to Gun Road; 

• 	 Interfere with adequate provisions for on-site traffic circulation and parking because the 
driveways and parking spaces will not be in accordance with Section 409; 

W:ICOMPUoNIDENNISIZAC 09·153 (505 Gun Rood)6.doc 

2 



• 	 Be inconsistent with the spirit and intent of the recent rezoning of the neighborhood from 
DRI to the RCS classification, which was enacted to protect and maintain the rural 
residential character and the integrity of the neighborhood. 

In addition, the following comments are offered for consideration: 

• 	 There doesn't appear to be any legitimate undue hardship for approving a modified 
parking plan. Also, special exception uses generally should comply with all requirements 
and conditions and not need significant variances or modifications of standards. 

• 	 It isn't clear whether the proposed use will interfere with the adequate provision for on-lot 
sewage disposal. The applicant should demonstrate that the existing system is adequate 
to accommodate sewage flows from the proposed child care center. 

• 	 In the event the requested special exception is approved ­

o 	 The building wherein the child care center will be located will also be used as a 
private residence. The Zoning Commissioner should determine whether 2 
additional off-street parking spaces must be provided above the number of parking 
spaces required for the child care center. 

o 	 The area of any freestanding business identification sign should not exceed one 
square foot per face and the sign should be non-illuminated. 

o 	 The fence surrounding the play area should comply with Section 424.1.B of the 
BCZR with respect to height, materials, and distance from the property line. 

c: 	 Lynn Lanham 
Jeff Mayhew 

W:ICOMPl.AN\DENNJSIZAC 09·153 (505 Gun R<>IId)6,do< 
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BALTIMORE COUNTY, MARYLAND 

INTER-OFFICE CORRESPONDENCE 

TO: Timothy M. Kotroco, Director 
Department of Permits and 
Development Management 

FROM: Arnold F. 'Pat' Keller, III 
Director, Office of Planning 

SUBJECT: 

INFORMATION: 

Item Number: 

Petitioner: 

Zoning: 

Requested Action: 

505 Gun Road 

9-153 

Lynn R. Hogg 

RCS 

Special Exception 

DATE: cApril 8,2009 

RECEIVED 

APR 162009 

ZONING COMMISSIONER 

The Planning Office recommends that the Petition for Special Exception be denied. This 
particular location is not appropriate for a Class B Group Child Care Center. 

The petitioner's property is one of several properties in the Gun Road area that were rezoned 
from DR! to RC5 in the 2008 CZMP as part ofIssue 1-0S4 (see attached map). At this time all 
of the single-family residential properties that have direct or indirect access to Gun Road are 
zoned RCS. The rezoning to RCS was enacted to protect and maintain the area's rural residential 
character and integrity. The proposed use is not in harmony with the spirit and intent of the RCS 
zoning classification for this particular neighborhood. 

The Gun Road, RCS zoned area is a residential neighborhood comprised of approximately 44 
single-family dwellings located on large lots. Gun Road also provides access to the Our Lady of 
Mount Providence Convent, which is located at the intersection of Gun Road and South Rolling 
Road and is zoned DR!. Gun Road is classified as a local road on the 2007 Federal Highway 
Functional Classification Map for Baltimore County. Local roads are typically low in traffic 
volumes and speed. Local roads serve to provide direct access to individual land uses, but local 
residential access roads generally are not intended to provide service to important traffic 
generators. 

The size (capacity) of the proposed group childcare center is not compatible with, and won't 
complement, the Gun Road neighborhood. The Gun Road neighborhood is not a population 
center. It is a small, isolated, residential area with very low development intensity. Gun Road is 
a long, winding, narrow (18 feet wide without shoulders), very low-volume, dead-end road. 
Access to the nearest major thoroughfare (i.e., South Rolling Road/Selford Road) is more than 
half a mile from the petitioner's site. A Class B Group Child Care center is not a logical 
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extension of a residential use. Class B centers are principal uses and are not permitted as an 
accessory use within single-family detached dwellings. The land use intensity and character of 
activity associated with a Class B center are greatly different than that of a typical family 
occupying a house. The proposed center will operate as a principal business use. It is likely that 
all of, or the vast majority of, the children to be served by this business will live outside the Gun 
Road neighborhood. 

Egress from the petitioner's property is not entirely safe. There is poor sight distance to the south 
along Gun Road from the property because of a stonewall located along the driveway at its 
connection to Gun Road. When exiting the property, it would be necessary to move the front 
end of any motor vehicle longer than a compact car partly onto the roadway in order to see if 
there are any oncoming vehicles on Gun Road. 

The site plan doesn't comply with Section 409 (Off-street Parking and Loading) of the BCZR. 
Section 409.4.A requires that driveways be at least 12 feet in width for one-way movements and 
at least 20 feet in width for two-way movements. Section 409.8.A.2 requires that parking 
facilities be paved with a durable and dustless surface. According to the petitioner's attorney, no 
new paving will be added to the site. The site plan indicates that the existing two-way and one­
way on-site driveways are 12 feet wide although they are actually less than 10 feet wide. It 
appears that the 5 proposed parking spaces will not be paved with a durable and dustless surface. 
Also, some of the parking spaces shown on the plan are not presently usable for parking because 
of shrubbery planted along the driveway. 

It appears that the site plan doesn't accurately show the location of the one-way driveway. The 
revised site plan shows this driveway as being located approximately 60 feet from the eastern 
property line at its closest point while the previous site plan shows the driveway as being located 
much closer to the property line (Le., approximately 30 feet from the property line). The 
attached orthophotography shows a driveway location that appears to match the driveway 
location shown on the previous site plan. 

The existing fence surrounding the play area shown on the site plan is in violation of the BCZR. 
Section 424.1.B requires that the fencing for outdoor play space shall be solid wood stockade or 
panel and a minimum height of five feet. The existing fence is chain link with a height of about 
four feet. Also, based on the above comments regarding the driveway location, it is questionable 
whether the play space is located at least 20 feet from the property line as also required by 
Section 424.1.B. 

Public sewer does not serve this neighborhood. It isn't clear whether the private on-lot sewer 
system will be adequate to serve a large-capacity day care center. 

SUMMARY OF RECOMMENDATION: 

The requested special exception for a Class B Group Child Care Center should be denied 
pursuant to Section 502.1 of the BCZR because the proposed use is not appropriate at this 
location. Specifically, the proposed use at this particular location will: 

• 	 Operate as a principal business use on a narrow, residential access road in the middle of a 
very low density, single-family neighborhood; 
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• 	 Be highly dissimilar in relation to the use of all other houses in the neighborhood with 

respect to land use intensity and character of activity; 
• 	 Generate vehicular traffic that will exacerbate an existing traffic hazard at the petitioner's 

driveway connection to Gun Road; 
• 	 Interfere with adequate provisions for on-site traffic circulation and parking because the 

driveways and parking spaces will not be in accordance with Section 409; 
• 	 Be inconsistent with the spirit and intent ofthe recent rezoning ofthe neighborhood from 

DRl to the RCS classification, which was enacted to protect and maintain the rural 
residential character and the integrity of the neighborhood. 

In addition, the following comments are offered for consideration: 

• 	 There doesn't appear to be any legitimate undue hardship for approving a modified 
parking plan. Also, special exception uses generally should comply with all requirements 
and conditions and not need significant variances or modifications of standards. 

• 	 It isn't clear whether the proposed use will interfere with the adequate provision for on-lot 
sewage disposal. The applicant should demonstrate that the existing system is adequate 
to accommodate sewage flows from the proposed childcare center. 

• 	 In the event the requested special exception is approved-

o 	 The building wherein the childcare center will be located will also be used as a 
private residence. The Zoning Commissioner should determine whether 2 
additional off-street parking spaces must be provided above the number of 
parking spaces required for the childcare center. 

o 	 The area of any freestanding business identification sign should not exceed one 
square foot per face and the sign should be non-illuminated. 

o 	 The fence surrounding the play area should comply with Section 424.l.B of the 
BCZR with respect to height, materials, and distance from the property line. 

I 

For further information concerning the matters stated here in, please contact Dennis Wertz at 410-887­
3480. 

Division Chief: ----t~-4(...~=-::::...-___li.__T~~~-1L.-----1!.=->----\ 
AFKlLL: eM 
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results 	 Page 1 of 1• 
'.> Maryland ~epartment of Assessments and T~xation Go Back 

~ BALTIMORE COUNTY . View Mapg
• Real Property Data Search (2007 vw3.1) 	 New Search 

Account Identifier: District - 13 A!=count Number - 1900013720 

Owner Information 

Owner Name: HOGG LYNN R Use: RESIDENTIAL 
SMITH ELIZABETH A Principal Residence: YES 

Mailing Address: 505 GUN RD Deed Reference: 1) /26974/482 
BALTIMORE MD 21227-3826 2) 

Location. Structure Information 

Premises Address 	 Legal Description 
505 GUN RD 	 2.442 AC 

505 GUN RD SES 
2600 SW ROWNG RD 

Map Grid Parcel Sub District Subdivision Section Block Lot Assessment Area Plat No: 
108 9 556 1 Plat Ref: 

Town 
Special Tax Areas Ad Valorem 

Tax Class 

Primary Structure Built Enclosed Area Property Land Area County Use 
1960 	 3,599 SF 2.44 AC 04 

Stories Basement 	 Type Exterior 
2 NO 	 SPLIT LEVEL BRICK 

Value Informa.tion 

Base Value Value Phase-in Assessments 
As Of As Of As Of 

01/01/2007 07/01/2008 07/01/2009 
Land 91,520 148,720 

Improvements: 394,030 615,090 
Total: 485,550 763,810 671,056 763,810 

Preferential Land: 0 o 0 0 

Transfer Information 

Seller: PRINCIPIO LOUIS J,3RD Date: 05/08/2008 Price: $930,000 
Type: IMPROVED ARMS-LENGTH Deed1: /26974/ 482 Deed2: 

Seller: PRINCIPIO SHANE J,3RD Date: 12/30/1999 Price: $0 
Type: NOT ARMS-LENGTH Deed1: /14238/ 378 Deed2: 

Seller: PRINCIPIO LOUIS J,3RD Date: 06/24/1994 Price: $0 
Type: NOT ARMS-LENGTH Deed 1: /10609/119 Deed2: /10609/115 

Exemption Information 

Partial Exempt Assessments Class 07/01/2008 07/01/2009 
County 000 0 o 
State 000 0 o 
Municipal 000 0 o 
Tax Exempt: NO Special Tax Recapture: 
Exempt Class: * NONE * 

http://sdatcert3.re~iusa.orglrp_ rewrite/details.aspx? AccountNumber= 13 1900013720 &Co... 04/20/09 

http://sdatcert3.re~iusa.orglrp


~. Not for Public Distribution 
BA&:ORE COUNTY PLANNING BOA~ MIBERS 

- As of March, 2009 

OCCUPATION 	 TERM APPOINTED --•._­
NAME 	 OR INTEREST EXPIRES BY 

~ 

Robert J. P 

William H. Moore Soutpway Builders, Inc. Businessperson 12111 Council 
410-332-4134 (Office) 1~8 East Fort Avenue (lst District) 
410-332-4136 (Fax) . B timore, MD 21230 
410-977 -7715 (Cell) willy@southwaybuilders.com 

415 Armstrong Road Businessperson 12/10 Executive 
410-335-7000 (Office) Middle River, MD 21220 (At Large) 
410-335-2948 (Home) bobpalmer@tradewindsmarina.com 

H. Edward Parker 	 1902 Willow Spring Road Retired Educator 12/09 Council 
410-284-7316 (Home) 	 Baltimore, MD 21222 (7th District) 

parkerh@comcast.net 
) 

Adam T. Sampson Bodie Nagle PA Attorney 12110 Executive 
410-472-4809 (Home) 21 W. Susquehanna Ave. (At Large) 
410-823-1250 (Work) Towson, MD 21204 
443-421-1530 (Cell» asampson@bodienagle.com 

Gerard J. Wit St. John Properties, Inc. Businessperson 12110 Executive 
410-369-1221 (Office) 2560 Lord Baltimore Drive (At Large) 
410-667-1577 (Home) Baltimore, MD 21244 
410-369-1821 (Fax) jerry. wit@stjohnpropertiesinc.com 
410-494-5521 (Cell) 

Updated 03 05 09 - BW 

W;\PLANBRD\Rostersl2009\03 05 09 full.doc 

mailto:wit@stjohnpropertiesinc.com
mailto:asampson@bodienagle.com
mailto:parkerh@comcast.net
mailto:bobpalmer@tradewindsmarina.com
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Address List 

Petitioners: 

Lynn Hogg 
Elizabeth Smith 
505 Gun Road 
Halethorpe, MD 21227 

Lawrence E. Schmidt, Esquire 
Gildea & Schmidt, LLC 
600 Washington Ave, Ste 200 
Towson, MD 21204 

Larry Link 
P.O. Box 727 
Brooklandville, MD 21022 

Protestants: 

Paul & Elizabeth Donoghue 
508 Gun Road 
Baltimore, MD 21227 

William Moore 
510 Gun Road 
Baltimore, MD 21227 

Paul & Lucy McKean 
403 Gun Road 
Baltimore, MD 21227 

Frank & Nancy Lindberg 
511 Gun Road 
Baltimore, MD 21227 

Janet Bruns 
301 Gun Road 
Baltimore, MD 21227 

William Watson 
422 Gun Road 
Baltimore, MD 21227 

Jackie Hedeman 
408 Gun Road 
Baltimore, MD 21227 

John Joseph Bennett 
516 Gun Road 
Ba1timor~, MD 21227 

Frank Earp 
424 Gun Road 
Baltimore, MD 21227 

Naomi Baldwin 
324 Gun Road 
Baltimore, MD 21227 

Charles & Mary Jane Macgill 
319 Gun Road 
Baltimore, MD 21227 

Jeremy Walsh 
5300 Keech Road 
Baltimore, MD 21227 

Interoffice: 

Office ofPeople's Counsel 
William J. Wiseman, III, Zoning 
Commissioner 
Arnold F. "Pat" Keller, III, 
DirectorlPlanning 
Timothy Kotroco, DirectorlPDM 
John E. Beverungen, County Attorney 



BALTIMORE COUNTY, MARYLAND 
Board ofAppeals ofBaltimore County 

Interoffice Correspondence 
Phone: 410-887-3180 	 Fax: 410-887-3182 

To: 	 Edward Crizer, Jr. 
Robert Witt 
Andrew Belt 

From: 	 Sunny Cannington, Legal Secretary 

Date: 	 October 9, 2009 

Re: 	 In the Matter of: Lynn Hogg 
Case No.: 09-153-SPHX 

Gentlemen, 

Please be advised that the matter ofFrancis Ward, scheduled for 11110/09 has been 
postponed due to Mr. Wescott's impending surgery. The Ward case had previously been heard 
at least one day and therefore we need Mr. Wescott to be available for the next day ofhearings. 
As such, that date opened up for the scheduling ofa new case, the HoggiCuddles Day Care 
matter. Enclosed, please find a copy ofthe Notice ofAssignment for the Hogg matter. Please let 
me know if you have any problems or questions. 

Thanks. 



BALTIMORE COUNTY, MARYLAND 

Board ofAppeals ofBaltimore County 


Facsimile Cover Sheet 
Phone: 410-887-3180 Fax: 410-887-3182 

To: Sterling 

Fax: 410-825-4923 

From: Sunny Cannington, Legal Secretary 

Date: October 9,2009 

Number ofPages (Including cover): 4 

Re: Hogg (aka: Cuddles Day care) Case Number 09-153-SPHX 

As per our conversation, attached please find a copy of the Notice of Assignment and the 
Notice ofAppeal filed by Lawrence E. Schmidt, Esq on behalf of the Petitioners, Mr. Hogg and 
Ms. Smith. . 

Should you have any questions please do not hesitate to contact me. 

Thank you. 

Sunny 



BALTIMORE COUNTY, MARYLAND 
Board of Appeals of Baltimore County 


Phone: 410-887-3180 Fax: 410-887-3182 


To: Debbie Eichner 

From: Sunny Cannington, Legal Secretary 

Date: December 21, 2009 

Re: Transcripts 

Hi Debbie, 

The attached is the recording from Case Number 09-153-SPHX. The Board members who sat on 
this case are Andrew M. Belt, Robert W. Witt, and Edward W. Crizer, Jr. Mr. Belt was the Chairman of 
this Panel (he sat in the middle and directed the proceedings). Mr. Crizer sat to the left of the Chairman 
and handled the exhibits while Mr. Witt sat to the right and operated the Courtsmart system. 

I have prepared a letterJo the attorney requesting the transcript, a copy of which is included for 
your records. Below is the attorney's information so that you may contact the firm directly. 

Please be advised that they are requesting an excerpt of the transcript for closing memoranda, 
which are due to the Board on January 11, 2010. This means they will require the transcript in enough 
time to prepare their memos. The excerpt begins with the testimony of Mr. Jim Herman as tagged and 
continues through the end of the hearing. 

The other attorneys involved in this matter are J. Carroll Holzer, Esquire on behalf of Protestants, 
The Gun Road Historical and Protective Association, Paul Donoghue, Joe Bennett, Frank Lindberg, Lucy 
and Paul McKean, Naomi Baldwin, William H. Moore, Donna Murphy and Michelle Reed. Carole 
Demilio, Esquire is also involved on behalf ofthe Office of People's Counsel for Baltimore County. 

Should you have any questions or problems, please do not hesitate to contact me. 

Thank you. 

~~ 
Sunny Cannington 

Attorney Information: 	 Lawrence E. Schmidt, Esquire 
Gildea & Schmidt, LLC 
600 Washington Ave, Suite 200 
Towson, MD 21204 
Phone: 410-821-0070 

Please ask for Jennifer. 



e 
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December 21, 2009 

Lawrence E. Schmidt, Esquire 
Gildea & Schmidt, LLC 
600 Washington Ave, Suite 200 
Towson, MD 21204 

SENT VIA FACSIMILE 
TO: 410-821-0071 
AND REGULAR MAIL 

Re: 	 In the Matter of: Lynn Hogg and Elizabeth Smith (aka Cuddles Daycare) 
Board of Appeals Case No.: 09-153-SPHX 

Dear Mr. Schmidt: 

I am in receipt of your request for transcript in the above referenced matter. Please be 
advised that we have sent the recording to the typist listed below. 

The typist has been instructed to contacf you by phone upon receipt of the recording. She 
will be able to provide you with the estimated cost, required deposit, and projected completion 
date. 

I have advised her of the due date for the Memoranda. 

Please direct all payments and questions regarding the transcript to the typist listed 
below. 

,..... Very truly yours, 

,jwltr (}yLi1;~

Sunny Canni~~JJ j Y . 

Typist: Debbie Eichner 
Telephone #: 41 OA04-2110 
Mailing Address: 8 IO 1 Bletzer Road, Baltimore, MD 21222 
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Dennis Wertz - Re: 505 Gun Road, 2009-0153-SPHX 

From: Stephen Weber 

To: Dennis Wertz 

Date: .2/19/2010 6:02 PM 

Subject: Re: 505 Gun Road, 2009-0153-SPHX 

cc: Dennis Kennedy 

Dennis ­

~I reviewed the revised site plan for the subject site. While I see references to relocation of the fence and sight 
lines are shown on the drawing, it still isn't clear how the sight lines i;lre being met. First, the site plan indicates 
"Proposed relocated fence location and/or existing fence to be removed". That means one of 3 things (1) A 
new fence is being installed along with keeping the old fence (2) A new fence is being installed and the old 
fence is being removed (3)No new fence will be installed and the existing fence is being removed. It would 
seem they would know by now what they're actually doing. Then the stone wall which is creating most of the 
sight line problems, isn't mentioned at all. While it shows the sight lines going thru the stone wall, I can find 
nothing on the plan which indicates that the wall is being removed or relocated to get it out of the sight line. 
Therefore, the plan appears to not have adeqyately addressed this issue. 

Also, with respect to the driveway width, it is clear that issue has not been addressed either. Last April I 
indicated that, " ... it would be preferable for any 2-way driveway to the daycare to be 20 feet wide. However, 
at an absolute minimum, the first 100 to 150 feet of the driveway off of Gun Rd would have to be at least 20 
feet wide to insure that traffic flow going into and out of the driveway from Gun Rd is not interfered with. 
Obviously one would not want exiting traffic preventing entering traffic from getting off of Gun Rd· 
expeditiously. A narrow entrance would create an unsafe condition." The plan shows no improvements to the 
driveway and there basically isn't even enough room for a sitting exiting car to be able to be safely bypassed by 
an entering vehicle coming off of Gun Rd expeditiously. Given the one-way loop in front of the daycare, it 
would be most appropriate to construct a 20-foot wide driveway from Gun Rd 140 feet into the property where 
the one-way loop starts. 

Therefore, the plan does not appear to have addressed any of our prior comments. While the sight lines are 
shown, the plan doesn't indicate how they're going to be achieved. Should you need anything further from our 
office regarding this matter, please let me know. 

Stephen E. Weber, Chief 
Div. of Traffic Engineering 

~ 	 Baltimore County, Maryland 
111 W. Chesapeake Avenue, Rm. 326 
Towson, MD 21204 
(410) 887-3554 

»> Dennis Wertz 2/9/1011:00 AM »> 
Steve, 

A revised site plan has been submitted for the proposed Class B Group Child care Center. I have asked my 
secretary to make a copy of the plan and the petition for you. She will probably drop them off this morning. 

file:1 IC: \Documents and Settings\dwertz\Local Settings\ Temp \XPgrpwise\4 B7ED227NCH _'" 03/03/10 
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Dennis Wertz 
Baltimore County Office of Planning 
105 W. Chesapeake Avenue, Suite 101 
Towson, MD 21204 
dwertz@baltimorecountymd.gov 
Phone: 410-887-3480 
Fax: 410-887-5862 

~~ 
~0J0-r~ / 

---rc ! 

S~ , 
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From: Debra Wiley 
To:. Matthews, Kristen 
Date: 3/3/2010 10:24 AM 
Subject: Remand Hearing 

Hi Kristen, 

Bill has advised that he will be hearing a case Remanded by the Board of Appeals. He and counsel have 
agreed to set it in for next Thursday, March 11th at 11 AM in Room 106 (right after his 2 zoning cases). 
The Case No. is 2009-0153-SPHX - Lynn Hogg & Elizabeth Smith, 505 Gun ~d. 

A confirmation letter will be sent with the information above, just wanted to give you a heads up. 

Debbie Wiley 
Legal Administrative Secretary 
Office of the Zoning Commissioner 
105 West Chesapeake Avenue, Suite 103 
Towson, Md. 21204 
410-887-3868 . 
410-887-3468 (fax). 
dwiley@baltimorecountymd.gov ' 

mailto:dwiley@baltimorecountymd.gov
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«tounty ~ollrb of "pptllis of ~ll1timort Qrounty 

JEFFERSON BUILDING 

SECOND FLOOR. SU ITE 203 


105 WEST CHESAPEAKE AVENUE 

TOWSON, MARYLAND, 21204 


410-887-3180 

FAX: 410-887-3182 


August 12, 2010 

Frank Lindberg 
511 Gun Road 
Baltimore; MD 21227 

Re: In the Matter of: Lynn Hogg and Elizabeth Smith (aka Cuddles Daycare) 
'Board of Appeals Case No.: 09-l53-SPHX 

Dear Mr. Lindberg: 

r am in receipt of your request for the transcript of hearing Day 8, on June 30, 2010 in the 
above referenced matter. Please be advised that we have sent the recording to the typist listed 
below. 

The typist has been instructed to contact you by phone upon receipt of the recording. She 
will be able to provide you with the estimated cost, required deposit, and projected completion 
date. . 

I have advise,d her that you have requested the transcript for the preparation of closing 
memoranda and the due date for the Memoranda. 

Please direct all payments and questions regarding the transcript to the typist listed 
below. 

&erYtruIY~ . 

S~annington. ~ 
Typist: Debbie Eichner 
Telephone Ii: 410-404-2110 
Mailing Address: 8101 Bletzer Road, Baltimore, MD 21222 

c: 	 J. Carroll Holzer, Esquire 
Lawrence E. Schmidt, Esquire 
Carole S. Demilio, Esquire/Office of People's Counsel 



BALTIMORE COUNTY, MARYLAND 
Board of Appeals ofBaltimore County 


Phone: 410-887-3180 Fax: 410-887-3182 


To: Debbie Eichner 

From: Sunny Cannington, Legal Secretary 

Date: August 12, 2010 

Re: Transcript 

Hi Debbie, 

The attached is the recording from Day 8 of hearings (June 30, 20 I 0) in Case Number 09-153­
SPHX. The Roard members who sat on this case are Andrew M. Belt, Robert W. Witt, and EdwardW. 
Crizer, Jr. Mr. Belt was the Chairman of this Panel (he sat in the middle and direct'ed the proceedings). 
Mr. Crizer sat to the left of the Chairman and handled the exhibits while Mr. Witt sat to the right and 
operated the Courtsmart system. 

Thave prepared a letter to the individual requesting the transcript, a copy of which is included for 
your records. Below is the individual's information so that you may contact the firm directly. 

Please be advised that they are requesting the transcript for closing memoranda, which are due to 
the Board on September 9, 2010. This means they will require the transcript in enough time to prepare 
their memos. 

The other attorneys involved in this matter are J. Carroll Holzer, Esquire on behalf of Protestants, 
The Gun Road Historical and Protective Association, Paul Donoghue, Joe Bennett, Frank Lindberg, Lucy 
and Paul McKean~ Naomi Baldwin, William H. Moore, DOIlna Murphy and Michelle Reed. Lawrence E. 
Schmidt, Esquire on behalf of Lynn Hogg and Elizabeth Smith, Petitioners and Legal Owners of the 
subject property. Carole Demilio, Esquire is also involved on behalf of the Office of People's Counsel for 
Baltimore County. . 

It is possible that the other attorneys in this matter may be splitting the cost of the transcript for 
this matter. 

Should you have any questions or problems, please do not hesitate to contact me. 

O_~h~k~. 
0UU'S~canningto~ 

Frank Lindberg 
511 Gun Road 
Baltimore, MD 21227 
(410) 242-7139 



BALTIMORE COUNTY, MARYLAND 
Board of Appeals ofBaltimore County 

Interoffice Correspondence 

DATE: 	 April 2, 2012 

TO: 	 David Duvall 
Zoning Review Office 
Permits, Approvals & Inspections 

FROM: Sunny Cannington~ Legal Secretary 
. Board ofAppeals 

SUBJECT: 	 CLOSED APPEAL CASE FILES/CASES DISMISSED 

The following cases have been closed as of the above date and are being returned to your 
office for storage. 

Case No: Case Name: 	 Note: 

09-1S3-SPHX Lynn Hogg and Elizabeth Smith Appealed to Circuit Court and 
(aka Cuddles Daycare) subsequently dismissed. 

c: 	 Arnold Jablon, Director/PAl . 
Michael Field, County Attorney 
Nancy West, Assistant County Attorney 



From: Dennis Wertz 
To: Jeffrey Perlow 
Date: 01/16/09 9:50 AM 
Subject: ZAC 09-153 (50S Gun Road) 

Jeff, 

Larry Link and the petitioner are meeting with me and Curtis Murray at 2:00 PM on Thursday, January 22 to discuss this 
matter. The meeting will be held in the Courtland Conference Room at the Planning Office. You are welcome to attend if 
you wish. 

Dennis Wertz 
Baltimore County Office of Planning 
105 W. Chesapeake Avenue, Suite 101 
Towson, MD 21204 
dwertz@baltimorecountymd.gov 
Phone: 410-887-3480 
Fax: 410-887-5862 

mailto:dwertz@baltimorecountymd.gov


· From: Theresa Shelton 
To: JCHOLZER@CAVTEL.NET 
CC: andybelt7@gmail.com 
Date: 7/14/20103:24 PM 
Subject: 505 Gun Road - Submission of case law 

Good Afternoon. 

I left a voice mail regarding the submission of case law that Panel Chair, Mr. Belt was expecting prior to 
the hearing commencing on July 15, 2010 on the Cuddles Daycare re: Real Estate Agents. 

Please call me at 410-887-3180 if you receive this e-mail prior to 5:00 P.M. 

Thank you. 

Theresa 

Theresa R. Shelton, Administrator 
Board of Appeals for Baltimore County 
Suite 203, The Jefferson Building 
105 W. Chesapeake Avenue 
Towson, MD 21204 

410-887-3180 
410-887-3182 (FAX) 
tshelton@baltimorecountymd.gov 

"I took the Green @ Work Energy Challenge Pledge." 

Confidentiality Statement 

This electronic mail transmission contains confidential information belonging to the sender which is legally 
privileged and confidential. 
The information is intended only for the use of the individual or entity named above. If you are not the 
intended recipient, you are hereby notified that any disclosure, copying, distribution, or taking of any 
action based on the contents of this electronic mail transmission is strictly prohibited. If you have 
received this electronic mail transmission 
in error, please immediately notify the sender. 

mailto:tshelton@baltimorecountymd.gov
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Theresa Shelton - Re: Lynn Hogg and Elizabeth Smith - 505 Gun Road - 09-153-SPHX 

From: J Carroll Holzer <jcholzer@cavtel.net> 
To: Theresa Shelton <tshelton@baltimorecountymd.gov> 

.Date: 4/22120109:25 AM 
SUb.jeet: Re: Lynn Hogg and Elizabeth Smith - 505 Gun Road - 09-153-SPHX 

Theresa 
The only date not good is the first one-June 3. ALL others are good. 
Sterling 

On Thu, Apr 22,2010 at 8:57 AM, Theresa Shelton <tshelt.Q.l.l@baltirnore~.QJ.lntymd,g9"y? wrote: 
j Good Morning: 
. . 

In anticipation of additional days being needed for the above 

. referenced matter; the following dates are currently open on the Board's 

: docket: 


: Please advise if you can be present on any of these dates. 
, Upon notification from the parties, I will check the Board's Panel for 

availability . 

Please do not hesitate to call me if you have any questions or 
concerns. Thank you. 

Theresa 
L 

, Theresa R. Shelton, Administrator 
Board of Appeals for Baltimore County 

i Suite 203, The Jefferson Building 
105 W. Chesapeake Avenue 

i Towson, MD 21204 

, 410-887-3180 
410-887-3182 (FAX) 
tsh~J1Qn@bf!l1imQrQ_c.QJJntymd,gQY 

: *1 took the Green @ Work Energy Challenge Pledge. * 

Confidentiality Statement 

This electronic mail transmission contains confidential information 

file:IIC:\Documents and Settings\tshelton.BCG\Local Settings\Temp\xPgrpwise\4BDO 161... 4122/2010 
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belonging to the sender which is legally privileged and confidential. 
The information is intended only for the use of the individual or 
entity named above. If you are not the intended recipient, you are 
hereby notified that any disclosure, copying, distribution, or taking of 
any 
action based on the contents of this electronic mail transmission is 
strictly prohibited. If you have received this electronic mail 
transmission 
in error, please immediately notify the sender. 
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From: "Larry Schmidt" <Ischmidt@gildeallc.com> 

To: '''Theresa Shelton'" <tshelton@baltimorecountymd.gov>, "'Carole Demilio'" ... 

Date: 4/22/2010 11: 13 AM 

Subject: RE: Lynn Hogg and Elizabeth Smith - 505 Gun Road - 09-153-SPHX 


Thanks Theresa: I will send your e-mail to all of my people and let you know 

asap. 


Lawrence E. Schmidt 

Gildea & Schmidt, LLC 

. 600 Washington Avenue 

Suite 200 

Towson, MD 21204 

(410) 821-0070 

(410) 821-0071 - fax 

This email contains information from the law firm of Gildea & Schmidt, LLC 

which may be confidential and/or privileged. The information is intended to 

be for the exclusive use of the individual or entity named above. If you 

are not the intended recipient. be advised that any disclosure, copying, 

distribution or other use of this information is strictly prohibited: If 

you have received this e-mail in error. please notify Gildea & Schmidt, LLC 

by telephone immediately. 


-----Original Message----­
From: Theresa Shelton [mailto:tshelton@baltimorecountymd.gov] 

Sent: Thursday. April 22,20108:57 AM 

To: Carole Demilio; JCHOLZER@CAVTEL.NET; LSchmidt@GildeaLLC.com 

Subject: Lynn Hogg and Elizabeth Smith - 505 Gun Road - 09-153-SPHX 


Good Morning: 

In anticipation of additional days being needed for the above 

referenced matter; the following dates are currently open on the Board's 

docket: 


Thursday, June 3. 2010 @ 10 am; 

Wednesday, June 3{). 2010 @ 10 am; 

Thursday. July 15,2010 @ 10 am; 

TuesdaY,IJuly 20,2010 @ 10 am; and 

Thursday, July 22,2010 @ 10 am. 


Please advise if you can be present on any of these dates. 

Upon notification from the parties, I will check the Board's Panel for 

availability. 


Please do not hesitate to call me if you have any questions or 

concerns. Thank you. 


mailto:LSchmidt@GildeaLLC.com
mailto:JCHOLZER@CAVTEL.NET
mailto:mailto:tshelton@baltimorecountymd.gov
mailto:tshelton@baltimorecountymd.gov
mailto:Ischmidt@gildeallc.com
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Theresa Shelton - Re: Lynn Hogg and Elizabeth Smith - 505 Gun Road - 09-153-SPHX 

From: <csdemil@aol.com> 

To: <tshelton@baltimorecountymd.gov> 

Date: 4/22/20103:08 PM 

Sub.leet: Re: Lynn Hogg and Elizabeth Smith - 505 Gun Road - 09-153-SPHX 


Thanks Theresa. We have to check with protestants because they need to be there to testify. They should be at 
the hearing on Tuesday and we can confirm then. Carole 

-----Original Message----­
From: Theresa Shelton <tshelton@baltimorecountymd.gov> 
To: Carole Demilio <csdemil@aol.com>; JCHOLZER@CAVTEL.NET; LSchmidt@GildeaLLC.com 
Sent: Thu, Apr 22,20108:57 am 
Subject: Lynn Hogg and Elizabeth Smith - 505 Gun Road - 09-153-SPHX 

Good Morning: 


in anticipation of additional days being needed for the above 


referenced matter; the following dates are currently open on the Board's 


docket: 


Thursday, June 3, 2010 @ 10 am; 


Wednesday, June 30, 2010 @ 10 am; 


Thursday, July 15, 2010 @ 10 am; 


Tuesday, July 20, 2010 @ 10 am; and 


Thursday, July 22, 2010 @ 10 am. 


Please advise if you can be present on any of these dates. 


Upon notification from the parties, I will check the Board's Panel for 


availabiEty. 


Please do not hesitate to cal~ me if you have any questions or 


concerns. Thank you. 
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Theresa Shelton - Cuddles Daycare (505 Gun Road) 

From: "Larry Schmidt" <lschmidt@gildeallc.com> 
To: <kcarrington@baltimorecountymd.gov> 
Date: 8/3112009 1:00 PM 
Subject: Cuddles Daycare (505 Gun Road) 
CC: <tshelton@baltimorecountymd.gov> 

Hi Sunny and Theresa: 

Following up on my conversation with Sunny this morning (Monday), thanks but no thanks on the offer to set the 
above matter in on September 22. My clients are a husband and wife who operate a day care facility and the 
husband is scheduled to participate in a seminar in connection with his employment and he will be out of State on 
that date. I sincerely appreciate Theresa offering up the date and I am sorry that we can't take it. 
Since this matter was apparently delayed in getting sent to you from the Zoning Office, please let me know if there 
are any other dates that come free. I know that my client is particularly interested in getting this scheduled as 
soon as possible and he felt bad about not being able to accept the offered date. 

I am also thinking that maybe there should be two dates ass,gned to this case. The matter was concluded in less 
than a day before the Zoning Commissioner but I understand that the community has hired an attorney for the 
Board hearing. If the scheduling cannot be expedited and will just be set in due course, let me know if aSSigning 
two dates will cause further delay. I will run that by my client and let you know. I assume that you haven't gotten 
any entry of appearance from another counsel on this? I understand that the community has hired an attorney but 
I don't know who. It would be nice to know so that I could talk about scheduling with him/her. 

Thanks again. 

Larry 

Lawrence E. Schmidt 
Gildea & Schmidt, LLC 
600 Washington Avenue 
Suite 200 
Towson, MD 21204 
(410) 821-0070 
(410) 821-0071 - fax 

This email contains information from the law firm of Gildea & Schmidt, LLC which may be confidential and/ or 
privileged. The information is intended to be for the exclusive use of the individual or entity named abOve. If 
you are not the intended recipient, be advised that any disclosure, copying; distribution or other use of this 
information is strictly prohibited. I( you have received this e-n'lail in error, please notify Gildea & Schmidt, LLC 
by telephone immediately. 

From: Larry Schmidt [mailto:lschmidt@gildeallc.com] 

Sent: Thursday, August 27, 2009 12:21 PM 

To: 'kcarrington@baltimorecountymd.gov' 

Subject: FW:' Two things 


Sunny: Below is an e-mail I sent you yesterday. We have been having problems with our e-mail. Please confirm 

receipt. 


Lawrence E. Schmidt 
Gildea & Schmidt, LLC 
600 W ashington Avenue 
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Suite 200 
TOWSOll, MD 21204 
(410) 821-0070 
(410) 821-0071 fax 

This email contains information from the law firm of Gildea & Schmidt, LLC which may be confidential and/or 
privileged. The information is intended to be for the exclusive use of the individual or entity named above. If 
you are not the intended recipient, be advised that any disclosure, copying, distribution or other use of this 
information is Sh"ictly prohibited. If you have received this e-mail in error, please notify Gildea & Schmidt, LLC 
by telephone immediately. . 

From: Larry"Schmidt [mailto:lschmidt@gildeallc.com] 

Sent: Wednesday, August 26,20091:25 PM 

To: 'kcarrington@baltimorecountymd.gov' 

Subject: Two things 


Hi Sunny: 

A couple of things that I wanted to ask you about. 


1. 	 On the minutes of deliberation for Vandermast, I don't know if it is a typo, but under bullet point number 1, it 
states that the Hearing Officer required that the cui de sac be moved 450 feet. That is incorrect, the 
Developer showed the location of the cui de sac on the plan where helit desired it; and the Hearing Officer 
agreed and didn't require that it be moved 450 feet as requested by the Protestant/neighbor, Mr. Novak. 

2. 	 Also, I had filed an appeal on June 9, 2009 for a property at 505 Gun Road (Cuddles Day Care) and I am 
being asked about scheduling. The client is starting a new school year and they are anxious to get the 
matter set in. I think that zoning may have not gotten this over to you very quickly but I wanted to confirm 
that you had received it and if you had any timeframe for when the hearing might be. 

Thanks Sunny. 

Larry Schmidt 

Lawrence E. Schmidt 
Gildea & Schmidt, LLC 
600 Washington Avenue 
Suite 200 
Towson, MD 21204 
(410) 821-0070 
(410) 821-0071 - fax 

This email contains information from the law firm of Gildea & Schmidt, LLC which may be confidential and/or 
privileged. The information is intended to be for the exclusive use of the individual or entity named above. If 
you are not the intended recipient, be advised that any disclosure, copying, distribution or other use of this 
information is strictly prohibited. If you have received this e-mail in error, please notify Gildea & Schmidt, LLC 
by telephone immediately. 

file:IIC:\Documents and Settings\tshelton.BCG\Local Settings\Temp\XPgrpwise\4A9BC97... 9/1/2009 

file:IIC:\Documents
mailto:kcarrington@baltimorecountymd.gov
mailto:mailto:lschmidt@gildeallc.com


~JECIiU \Y/ lElO)
GILDEA & SCHMIDT. LLC DEC 0 72009 . 

600 WASHINGTON AVENUE 

D.A\"ID K. GILDEA 

LAWRENCE E. SCHMID"}' 

SEliASTJAN A.CROSS 

SlJITE200 

TOWSON, MARYLAND 21204 
'l'Er:BPUO.NE ,u0-S21..()070 

:F.M.'SIMTl.E .u0-821"()071 

'InMI'.gil4taJlc. com 

BAlTIMURE cou,,,n 
BOARD OF APPEAt·~ 

.1ASONT. VETTORl 

December 4, 2009 

Sent via Facsimile Only 
J. Carroll Holzer, Esquire 
Holzer & Lee 
508 Fairmount Avenue 
Towson, MD 21204 

Re: Cuddles Day Care/50S Gun Road 
Case No.: 09-1S3-SPHX 

Dear Carroll: 

I have spoken with Theresa at the Board of Appeals and confirmed that we will start at 
12:30 p.m. on Thursday, December 10, 2009, for Day 2 of the Cuddles Daycare hearing. I also 
received a call from the Clerk's office for a time estimate for the Valley Framing appeal 
scheduled for earlier that same day. I told them we would need 30 minutes to one hour. 

Theresa also asked me to bring my calendar on December 10th, so that we could 
schedule additional days for Cuddles. I ask that you do the same. If we finish Valley Framing 
early, I will get to the Board by 12:15 p.m. so that we can do the additional scheduling before 
we start the hearing. 

Very truly yours, 

LES: jkl 
CC: 	 Theresa R. Shelton, Baltimore County Board of Appeals 

Lynn Hogg, Cuddles Daycare 



,....., , 

'i. • GILDEA & SCHMIDT, LLC 

600 W ASHINGTON AVENUE '~~~~!IEID)
DAVID K. GILDEA 	 SUITE 200 

LAWRENCE E. SCHMIDT TOWSON. MARYLA]\.'1) 21204 

TELEPHO:SE 410·821-0070 
 BALTIMORE COUNTY 

D, DUSKY HOLMAN 

FACSIMILE 4l0-821-O071 
 BOARD OF APPEALS 

www.gildeallc.com 
SEBASTIAN A. CROSS 

CHARLES B. MAREK. III 

JASO:S T, ""ETTORI 

February 2,2010 

Carole S. DeMilio, Esquire 	 J. Carroll Holzer, Esquire 
Deputy People's Counsel 	 Holzer & Lee 
People's Counsel for Baltimore County 508 Fairmount Avenue 
105 West Chesapeake Avenue, Room 204 Towson, MD 21204 
Towson, MD 21204 

Re: 	 Cuddles Day Care/S05 Gun Road 

Case No.: 2009-153-SPHX 


Dear Ms. DeMilio and Mr. Holzer: 

This is in reference to the above matter, currently scheduled for oral argument on 
February 24, 2010, and further hearing dates on March 16, March 17 and March 18, 2010. All 
of these proceedings are scheduled before the Board of Appeals. 

I have reviewed the separate memoranda filed by you with the Board on or·about 
January 11, 2010. In part, the arguments that you offer in opposition to the introduction of the 
site plan prepared by Mr. Hermann (as opposed to one prepared by Mr. Link and offered to 
the Zoning Commissioner) are that: '. 

1. 	 You have not seen it and had time to review it; 
2. 	 It has not been reviewed by the Zoning Office for completeness and compliance 

with the /I checklist items" that every plan allegedly need meet before it is 
1/ accepted for filing;/I and, 

3. 	 There are no Zoning Advisory Committee ("ZAC") comments on it. 

In order to address your concerns and provide you a reasonable period to evaluate the 
plan before the continued hearing dates beginning March 16, 2010; I enclose herewith a copy 
of Mr. Hermann's plan. This plan will be offered to the Board through Mr. Hermann's 
testimony at the next hearing date. Providing you with this plan now (6 weeks before the 
hearing), should .give you sufficient time to prepare. 

Moreover, please note that the plan bears the signature of W. Carl Richards, Zoning 
Supervisor. Mr. Richards has reviewed the plan and determined that it has been /I accepted 
for filing," i.e. that it meets the so called checklist requirements for a plan to be filed with the 
Zoning Office. 

http:www.gildeallc.com


Carole s. DeMilio, Es!rre '.
J. Carroll,Holzer, Esquire 
February 2, 2010 
Page 2 

Finally, please be advised that this plan is now being circulated to the member 
agencies of the ZAC for review and written comment. When I receive their comments, I will 
provide a copy to each of you. . . 

I am pleased to be able to provide this plan to you in hopes that it has cured the 
perceived indignities that you have suffered. 

LES: jkl 
Enclosures 
CC: 	 Theresa R. Shelton, County Board of Appeals of Baltimore County (without plan) 

Lynn Hogg & Elizabeth Smith, Cuddles Day Care (without plan) 
James V. Hermann, JVHermann & Associates (without plan) 



~~J M~\~ e 	 e 

·1 

13~ 	~tc:W GILDEA & SCHMIDT. LLC 


~J)Jtrrl.. 600 WASHINGTON AVENUE 


DAVID K. GILDEA ti£'lk((J\Ak- SOITE 200 

LAWRENCJ<: K SCHMJ.DT TOWSON. MARYLAND 21204


D ~rf...- 'rELEPHONE 41()'S21.o070

D. DUSKY HOLMAN A::-r.t:l ~ FACSIl\ULE 41.0.821·0071 

~~ www.gildeaUc.com 
SEBASTIAN A. CROSS ~.s. AVV\~.IJ,p (-LPfNS C/VVt-1 ~. 
CHARLES B. MAREK. 1IT ~r.AS FIl.-£O w.-wr Of1'M..t.~ }JASON 'I'. V~:TTORI 

January 27, 2010 

Sent via Hand Delivery 
W. Carl Richards, Jr. 

Zoning Review Supervisor 

Permits and Development Management 

111 W. Chesapeake Avenue 

Towson MD 21204 


Re: 	 Cuddles Day Care! 505 Gun Road 

Case No.: 2009-153-SPHX 


Dear Mr. Richards: 

This is to follow up our recent meetings regarding the above matter. As we discussed, 
this case was originally filed and a hearing before the Zoning Commissioner was held on 
Petitions for Special Exception and Special Hearing. The Petition for Special Exception was to 
consider a requested Class-B Childcare Center for up to 24 children. The Petition for Special 
Hearing was for a modified parking plan. . 

I represent Lynn Hogg and Elizabeth Smith, his wife, owners of the subject property. 
Mr. Hogg and Ms. Smith reside in a dwelling on the property, and operate a licensed Class-A 
Childcare Facility at the present time. The instant request is to expand the facility to a Class-B 
operation. The childcare center is located on the ground floor of their dwelling and the 
expansion will remain at that location. After the case was heard by the Zoning Commissioner 
it was appealed to the County Board of Appeals. I intend to submit a revised plan at the 
Board of Appeals hearing. The revised plan will provide better information and detail 
regarding the property and request. 

John Lewis and you have reviewed the revised plan and determined that it meets all 
of the filing /I checklist" requirements of your office. As you have noted thereon, the plan is 
/I accepted for filing." I enclose herewith 12 copies of the plan so that it may be circulated in 
usual course to the Zoning Advisory Committee ("ZAC"). I would appreciate copies of the 
ZAC comments prior to the Board's hearing on March 16, 2010. Also enclosed herewith is a 
check in the amount of $ZO!OO to cover the cost of filing this revised plan.

LLi:J. 00' 

http:www.gildeaUc.com
http:SCHMJ.DT


•W. Carl Richards, JI. 
January 27, 2010 
Page 2 

Finally, it should be noted that the Petitioners' relief requested is identical to the 
previous filing and has not changed. I am filing herewith only a revised plan and not 
updating or changing any of the documents (i.e. petitions) that were considered by the 
Zoning Commissioner. 

Very truly yours, 

Lawrence Schmidt 

LES: jkl 

Enclosures 

CC: Lynn Hogg & Elizabeth Smith, Cuddles Day Care 



GILDEA & SCHMIDT, LLC 

600 WASHINGTON AVENUE 

DAvm It. GILDEA SUITE 200 

LAWRENCE E. SCHMIDT TOWSON, MARYLAND 21204 

D. DUSKY HOLlIL\N 
TELEPHONlil ,U()'821.'()070 

F ACSIMlLlil41().821.o071 

·,,,,,,,,,cildeollc.colll 
SEBASTIAN ,,\,. CROSS 

CHARLES B. MAREI{, m 

JASON T. VETTOru 

July 14,2010 ' 

Sent via Hand Delivery 
Ms. Theresa R. Shelton 
County Board of Appeals of Baltimore County 
105 W. Chesapeake Avenue, Suite 203 
Towson, MD 21204 	 / 

Re: 	 Cuddles Daycare/505 Gun Road 
Case No.: 2009-153-SPHX 

Dear Ms. Shelton: 

Pursuant to our telephone conversation, please forward this correspondence to 
Chairman Belt and the other sitting members of the Board in connection with the ongoing 
public hearing regarding Cuddles Daycare located at 505 Gun Road. I apologize for the 
lateness in submitting this information. There was certain confusion whether Mr. Belt wanted 
this information in advance or whether it would be submitted at the beginning of the 
continued hearing scheduled for Thursday, July 15,2010. In any event, at the end of the last 
hearing date; Protestants offered the testimony of a real estate agent. As I understand the 
proffered testimony, the witness was to render an opinion regarding the impact of the 
proposed daycare operation on property values in the vicinity. I raised an objection to that 
testimony and the basis thereof follows below. 

Both real estate brokers! agents and real estate appraisers are defined and regulated as 
business occupations and professions in the Annotated Code of Maryland. Real estate 
appraisers are regulated within Title 16 of the Business Occupations and Professions Article 
of the Annotated Code of Maryland. Similarly, real estate brokers are regulated under Title 
17. Both occupations must be licensed by the State. 

Real estate brokers are permitted to "provide real estate brokerage services." Under 
law, that term is specifically defined as follows: 

(1) for consideration, providing any of the follOwing services for another person: 
(i) 	 selling, buying, exchanging, or leasing any real estate; or 
(li) 	 colleting rent for the use of any real estate; 

(2) for consideration, assisting another person to locate or obtain for purchase or lease 
any residential real estate; 



Theresa R. Shelton 
July 14, 2010 
Page 2 

(3) engaging regularly ina business ,of dealing in real estate or leases or s on real 
estate; 

(4) engaging ina business the primary purpose ofwhich is promoting the sale of real 
estate through a listing in a publication issued primarily for the promotion of real . 
estate sales; 

(5) engaging in a business that subdivides land. that is located in any state and. sells the 
divided lots; or . 

(6) for consideration, serving as a consultant regarding any activity set forth in items 
(1) through (5) of this subsection. (See Section 17-101 (1». 

Clearly, there is no language within the above stated definition allowing the providing 
of opinions relating to the value of property or rendering an opinion as it relates to the 
impact of external f(3.ctors on the value of real estate. 

In contrast, real estate appraisers are permit to provide IIappraisals," as defined in 
Section 16-101 of the Business Occupations and Professions Article. Therein Ifappraisal" 
means, IIan analysisl conclusion, or opinion about the nature, quality, utility, or value of . 
interests in or aspects of identified real estate." (emphasis added) Moreoverl an "appraisal" 
includes: II (i) a valuation appraisal; (li) an analysis assignment; and (iii) a review 
assignment." 

Simply statedl real estate appraisers and real estate agents/brokers.both, obviously, 
deal with real estate and are similar occupations. Although both are licensed by the State, the 
nature of the activity which is permitted Under their license is separate and distinct. There is 
no authority for a real· estate agent to render an opinion about value, particularly whether 
value is impacted by activity on adjacent property. 

For this reason, rcontinue my objection to the proposed testimony. 

Thank you for your consideration in this matter . 

. Very truly yours, 

Lawrence E. Schmidt 

LES:jkl 
Enclosures 
CC: Carole S. DeMilio, Esquire, People IS Counsel for Baltimore County . 

J. Carroll Holzer, Esquire, Holzer & Lee 

Lynn R. Hogg, Cuddles Day Care 
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SMITH, GILDEA & SCHl\1IDT 
LLC 

MICHAEL PAUL SMITH LAUREN M. DODRILL 
DAVlD K. GILDF.:A MICHAEL J, LIPPENHOLZ 
LAWReNCE E. SCHMIDT CHARLESB.~K.llI 
D, DUSKY BOlMAN ELYANA TARLOW 

JASON T. VETTORI 

REBECCA G. WYATT 
of COlltlSI!/: 

MICHAEL G, DEI·IAVI:!N 

April 12, 2011 

J. Carroll Holzer, Esquire . Carole S. DeMilio, Esquire 

Holzer & Lee People1s Counsel for Baltimore County 

508 Fairmount Avenue Deputy People's Counsel 
 J~V-!!1 ID)
Towson, MD 21204 105 W. Chesapeake Avenue, R(.)om 204 

Towson, MD 21204 BALTiMORE COUNTY 
BOARD OF APPEALS 

Re: 	 Cuddles DaYC31'e/505 Gun Rt)a.d 

Appellants - Lynn Hogg and Elizabeth Smith 


Dear Mr. I·lo!zer and Ms. DeMilio: 

As you are aware, I have filed a Petition for Judicial Review in the above matter of 

the decision of the County Board of Appeals ("Board") dated March 4, 2011. 


Pursuant to MD Rule 7..206(b), the pal.·ties are "strongly encouraged" to agree to a 

statement of issues (and any exhibits thereto) in lieu of an examination of the entire record. 

As I read the Board's decision, it is apparent that the Board decided this matter on a single 

issue; namely, traffic. 


I would be pleased to prepare a joint statement and attach portions of the record 

und exhibits as might be required if this is agreeable. This would be in lieu of submitting the 

entire transcript of each hearing day. I have made inquiry with the Board and have been 

advised that certain transcripts have already be~n prepared. Please advise of your thoughts 

on this matter at your earliest convenience. 


Very truly yours, 

. ~V'ev'I.(.e -G. $dA~\C(t.@".: ,,' ,',t' '" 

Lawrence E. Schmidt 
" . " ,. 

LES: jkl 
CC: 	 Lynn Hogg and Elizabeth Smith, Cuddles Daycare 

600 WASHINGTON AVENUE· SUITE 200· TOWSON, MARYLAND 21204 
TELEPHONE (410) 821·0070· FACSIMILE (410) 821-0071 • www.sg.~·faw.c()m 

www.sg.~�faw.c()m
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BALTil" "~/'f_~·uvNTY 
BOA~P~c~1~~s~1~ Esquire 

Gildea & Schmidt, LLC 
600 Wasbington Avenue 
Suite 200 
Towson, Maryland 21204 

RE: 	 Cuddles Daycare 
505 Gun Road 
Appellants - Lynn Hogg and Elizabeth Smith 

Dear~t; 

Pursuant to your letter ofAprll12. 2011, regarding a limitation ofthe Transcript for the 

case, I cannot agree that the whole Transcript should not be prepared. There were multiple 
witnesses and references to the reasons for the Board to deny the Appellants request and I do not 
feel comfortable in agreeing to any limitation. 

Ifyou have any questions. please feel free to give me a call. 

v cry truly yours, 

~ 

J. Carroll Holzer 

JCH:mlg 

cc: 	 Peter Max Zimmennan, Esquire 
Carole S. Demilio. Esquire 
Mr. William H. Moore 



•
, 

• JeffL.ong 
Departmentof Planning 

Baltimore Count~:J, Mar:yland 

Good Morning. 

wrth reference to the conversation regarding;o; Gun Road, 2J221on 

November 2+, 2008, 90U indicated that a variance was not needed to 
indicate that the tront of the residence which will be used tor the 

parking. drop off & deliver:y areas tor the proposed childrens da9 

care facil~ and that I should appl9 onl9 tor the special O<Ception tor 

expansion ofthe numberof children beingcared tor on site. As I also 

indicated, the structure on the site is not being increased in size and 

that the present bUilding is ad9uate tor the proposed increase in 

dens~. All additional r9uirements shall be adhered to accordingto 
State of Mar-,Yland codes regardingthe da9 care center facilities & 
operations.___ 

IJlinkJr. inc. 
Architect 

box727 
brooklandville md. 21022 

+10·;;7·.9,28 
ULlNKJR@AOLCOM 

nov. 2;.08 



From: Krysundra Canning ton 
To: jlewis@sgs-Iaw.com 
Date: 6/2/2011 2:31 PM 
Subject: Hogg/Cuddles 

Hi Jennifer 

I didn't scan the form but here's the info. The transcripts need to be provided for 2/24/10, 3/3/10, 4/20/10, 
4/21/10,4/27/10, and 7/15/10. It's approximately 17 and 1/2 hours of transcript. All transcripts will be 
provided through Courtsmart and not through the Court Reporter. The typist I have previously spoken 
with is Debbie Eichner. She can be reached at 410-477-1242 or 410-404-2110. 

Upon speaking with Debbie, I kindly ask that either you or Debbie contact me and let me know what the 
plan is. Just a reminder, I have to have the record to the Court no later than the end of business on 
Tuesday, June 7. 

Hope this helps. 

Sunny 

Krysundra "Sunny" Cannington 
Legal Secretary 
Board of Appeals of Baltimore County 
Jefferson Building, Suite 203 
105 W. Chesapeake Avenue 
Towson, MD 21204 
(410) 887-3180 



From: Jennifer Lewis <jlewis@sgs-Iaw.cqm> 

To: Krysundra CanninSj ton <kcannington@baltimorecountymd.gov> 

Date: 6/2/2011 2:32 PM 

Subject: RE: Hogg/Cuddles 


Thanks. I will let you know what happens. 

Jen 

Jennifer K. Lewis 
SMITH, GILDEA & SCHMIDT, LLC 
600 Washington Avenue, Suite 200 
Towson, MD 21204 
(410) 821-0070 
(410) 821-0071 - fax 
jlewis@sgs-Iaw.com 

This email contains information from the law firm of Smith, Gildea & Schmidt, LLC which may be 
confidential andlor privileged. The information is intended to be for the exclusive use of the individual or 
entity named above. If you are not the intended recipient, be advised that any disclosure, copying, 
distribution or other use of this information is strictly prohibited. If you have received this email in error, 
please notify Smith, Gildea & Schmidt, LLC by telephone immediately. 

----Original Message----­
From: Krysundra Cannington [mailtokcannington@baltimorecountymd.gov] 
Sent: Thursday, June 02, 2011 2:31 r'M 
To: Jennifer Lewis 
Subject: Hogg/Cuddles 

Hi Jennifer 

I didn't scan the form but here's the info. The transcripts need to be provided for 2/24/10, 3/3/10, 4/20/10, 
4/21/10,4/27/10, and 7/15/10. It's approximately 17 and 1/2 hours of transcript. All transcripts will be 
provided through Courtsmart and not lhrough the Court Reporter. The typist I have previously spoken 
with is Debbie Eichner. She can be reached at 410-477-1242 or 410-404-2110. 

Upon speaking with Debbie, I kindly ask that either you or Debbie contact me and let me know what the 
plan is. Just a reminder, I have to h;we the record to the Court no later than the end of business on 
Tuesday, June 7. . [" (" 

Hope this helps. 

Sunny 

Krysundra "Sunny" Cannington 
Legal Secretary 
Board of Appeals of Baltimore Count',' 
Jefferson Building, Suite 203 
105 W. Chesapeake Avenue 
Towson, MD 21204 
(410) 887-3180 

mailto:mailtokcannington@baltimorecountymd.gov
mailto:jlewis@sgs-Iaw.com
mailto:kcannington@baltimorecountymd.gov
mailto:jlewis@sgs-Iaw.cqm


From: Krysundra Canningtof] 
To: Lewis, Jennifer 
Date: 6/2/2011 2:33 PM 
Subject: RE: Hogg/Cuddles 

Thanks. I just called and left Debbie 2 message giving her the heads up that you'd be calling. 

Sunny 

>>> Jennifer Lewis <jlewis@sgs-Iaw.com> 6/2/2011 2:32 PM >>> 
Thanks. I will let you know what happe'ls. 

Jen 

Jennifer K. Lewis 
SMITH, GILDEA &SCHMIDT, LLC 
600 Washington Avenue, Suite 200 
Towson, MD 21204 
(410) 821-0070 
(410) 821-0071 - fax 
jlewis@sgs-Iaw.com 

This email contains information from the law firm of Smith, Gildea &Schmidt, LLC which may be 
confidential andlor privileged. The information is intended to be for the exclusive use of the individual or 
entity named above. If you are not thl: :ntended recipient, be advised that any disclosure, copying, 
distribution or other use of this inform:1'.ion is strictly prohibited. If you have received this email in error, 
please notify Smith, Gildea & Schmidt, LLC by telephone immediately. 

-----Original Message---­
From: Krysundra Cannington [mailto: kcannington@baltimorecountymd.gov] 
Sent: Thursday, June 02, 2011 2:31 pr,fl. r 
To: Jennifer Lewis 
Subject: Hogg/Cuddles 

Hi Jennifer 

I didn't scan the form but here's the info, The transcripts need to be provided for 2/24/10,3/3/10,4/20/10, 
4/21/10,4/27/10, and 7/15/10. It's appr')ximately 17 and 1/2 hours of transcript. All transcripts will be 
provided through Courtsmart and not Ulrough the Court Reporter. The typist I have previously spoken 
with is Debbie Eichner. She can be re2ched at 410-477-1242 or 410-404-2110, 

Upon speaking with Debbie, I kindly ",sk that either you or Debbie contact me and let me know what the 
plan is. Just a reminder, I have to halJe Ille record to the Court no later than the end of business on 
Tuesday, June 7. 

Hope this helps. 

Sunny 

Krysundra "Sunny" Cannington 
Legal Secretary 
Board of Appeals of Baltimore County 

mailto:kcannington@baltimorecountymd.gov
mailto:jlewis@sgs-Iaw.com
mailto:jlewis@sgs-Iaw.com
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Jefferson Building, Suite 203 

105 W. Chesapeake Avenue 

Towson, MD 21204 

(410) 887-3180 


\ 



q',4 ~ \00 	~ 2 .. :,\ .. 2. ~-\. 4S 3, '-/SjP1 :J.lj2.01 ~o 
\\,-\~',f.)\ ~ \ ','":)<0\4'1 $~q::n.5()

41z~ lID 
'2.. '. 10 ~ \~ 	t:Ic." '2: 0 \ .. ~I;;;l ~ k ':? D &\1If/2 1160' 	 l't' ~\ :;)\.} pSJ 

'2 '. 20', \0 	~ 2 ',0<"1 \ ~':'{'; VS3Lo1S~r i;6JfV , 	 II 

e~ 
M+-n{by4+~ 

~OS9 ~	 41D- Cf3'fJ - q5q I 
11 D- ~4 7 -I-/.{) t/-o 

~ _ f..,l\f)~~d ~-tL~-G 

C-ill~ ~~ -to ~cu&~ tnd­
o 	 (jJ 12-(J() eyreJ/U 

o 


-----
\ 0 ro '2. ~A \~l::",> 

()C i q 1; \ I -.~ I \1 ~ Yt r S
24 2Aj to 

[.::.U~ OLo .. 0 ~ ~~5f) r'~J 
:"f ~ 1"-'"',\ "'I' ,,,"" 

+Jejll- Spo0 wi+h O. 
0'mni Per re: 1Y(l;YlJVGrtpw 

-goJ.u Dpt-;()Yt.3. -&t1e t.OllJ. hl 
nu blm.o 

http:J.lj2.01


~----~~'--------------------------------~ 

OF 

PHOI\IE ~t1 8'D 
AREA CODE 

o FAX 
o MOBILE 

AREA CODE 

NUMBER 

NUMBER 

A.M. 
-'-..:.-_ PM. 

EXTENSION 

TIME TO CALL 

MESSAGE~ ~.*-~ 
r~ ~r:QQ~+~.... 

±-: i.~.t,..,..c,....( R.,. p ""= ~ 

( IMPORTANT MESSAGE ) 
FOR 1S~ 
DATE 4-~ TIME 

M TIV;;;: \;SW:J 
OF 

PHONE 

o FAX 
o MOBilE 

~ BLIND INDUSTRIES 
~- 1-888-322-4567 

o PLEASE CALL o WILL CAll AGAIN 

o CAME TO SEE YOU o WANTS TO SEE YOU 

o RETURNED YOUR CALL o URGENT 

NOTE 
I 

"::Q 

, 
c...... SC.Il",,, .... ~ 

NSN 7530-00-NIB-0547 

-.- -----_..._-----­



, ' 

--. -­

.5k>- Sc.,hm ;d.l wd (:~Ld-- 1l/:D[Oq -+rCUtls0'Uf':J d~ 
U~ tn())l,) h!j FY-da.:J ah6U+ \2\ IDIDCj -:-~oy\s,cr'-f* d~ 

-frOf)scr;pta -Z\'2-L\-\ \D - fu~~ -cP 
-~l~)I~C~d 
- Llj zo flO - ~p , 

- q IL-.\ J 10 -C-\St­

--L\ (1-7 J 10 ~G.p 

WI3bJ 10- +VOJ)S~up\-6Cf'IJ 
: 1 I 'S) 10 - C---tSXyv-t­



• 




; ,:'c '--"-. 
c'~,-, '",/- ". ,'.. l 

3\ \~\ tD " 

---,--­



... 	 '. :..::. 

BOARD OF APPEALS OF BALTIMORE COUNTY 

MINUTES OF DELIBERATION 


IN THE MATTER OF: Lynn Hogg and Elizabeth Smith 09-lS3-SPHX 

DATE: 	 November 3, 2010 

BOARDIP ANEL: 	 Andrew M. Belt, Panel Chairman 
Robert W. Witt 
Edward W. Crizer, Jr. 

RECORDED BY: . SunnyCanningtoniLegal Secretary 

PURPOSE: 	 To deliberate the following: 

1. 	 Petition for Special Hearing to allow modified parking plan; 
2. 	 Petition for Special Exception to permit Class B Group Child Care Center as 

principal use on property with maximum of 24 children. 

PANEL MEMBERS DISCUSSED THE FOLLOWING: 

STANDING 

• 	 The Board discussed that this matter came to the Board on appeal of the Zoning 
Commissioner's decision wherein the requested Special Hearing and Special Exception 
were denied. The Board heard this case of the course of nine days, and were presented 
with closing briefs from Counsel. The Board stated that they were given everything they 
could have been given in this matter. 

• 	 The Board discussed the history of this matter. The majority of this property is currently 
zoned RCS. The Petitioners already have a Class A Group Child Care Center on the 
subject property allowing a maximum of 12 children. Testimony and evidence were 
provided with regard to the Class A license but the Board determined that it is irrelevant 
how the Class A license was obtained because that is not at issue in this matter. The Class 
A license is already there. 

• 	 The Board discussed that this matter is based on the requirements of §S02.1. The Board 
discussed specifically, the traffic issues that would pertain to this Special Exception. The 
Board discussed that if a Class B license were to be issued it would change the primary 
use of the property from residential to corrimercial. Allowing the Special Exception to 
grant the Class B license would intensify the use of the property to a commercial use 
which may require commercial garbage pick up. Doubling the number of children would 
double the traffic related to the pick up and drop offs of property. Testimony and 
evidence presented in this matter indicated that Gun Road is a "sunken road"· meaning 
that the road sits with high embankments on either side. This particular property's 
driveway has line of sight issues for people turning in and out. The Board watched a 
video during the hearing which showed that currently most people drive on Gun Road 
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toward the center of the road. The Board determined that increasing the number of 
vehicles on the road, or adding commercial vehicles on the road as a result of the Special 
Exception, would be dangerous and create congestion. 

DECISION BY BOARD MEMBERS: The Board determined that allowing the Class B 
Group Child Care Center would intensify the use of the property which would in tum intensify 
the already dangerous traffic issues. 

FINAL DECISION: After thorough review of the facts, testimony, and law in the matter, the 
Board unanimously agreed to DENY the Petition for Special Exception and DISMISS the 
Petition for Special Hearing as MOOT. 

NOTE: These minutes, which will become part of the case file, are intended to 
indicate for the record that a public deliberation took place on the above date regarding 
this matter. The Board's final decision and the facts and findings thereto will be set out in 
the written Opinion and Order to be issued by the Board. 

Respectfully Submitted, 

!itX\~ GXlXll~~ 
Sunny Cannl gton 
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"":"":C.~SE. N.UMBEl<' 2009-0,153f~K:' . 
: C?2~-;..9-~1). Road 7, ':c'''~'''·.·• 

, '\' ';Location: NE comer of Gun RO(J!jl and Keecll'Road: 
13th ,Election District, 1 st Councilmanic District 
Legal Owner: Elizabeth A. Smith and Lynn Hogg 

, 	SPECIAL EXCEPTION S per section 424.S.A of the BCZR for a Class B Group child-care center for a maximum 
of'2?I:children ' . 
SPECIAL HEARING As per BCZR section 409.12.B to approve a modified'jfarking plan. 

Hearing: Friday, 4/2412009 aU 1 :00:00 AM Jefferson Building, lOS West Chesapeake Avenue, Room 104, 

Towson,MD21204 ~~\ 	 . 

\3 
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\~OPPOSE /) FAVOR 
Frank A & Nancy J. tiM~_____ 
911 Gun Road - (2 Ltrs, Rec'd, 4/20 & 4/27) 
Halethorpe, IVID 21227 
Fred & Susie Schneider 

• Marie Ritter 
512 Gun Road 
Baltimore, MD 21227 
Kaye White 
409 Gun Road 
Baltimore, MD 21227 
Jeannette J, Rezai & Nasser Rezai, M.D. 
416 Gun Road 
Halethorpe, MD 21227 
Joe and JeanBennett 
514 & 516 Gun Road 
Relay, MD 21227 
Gloria S, Watson-Carrion 

' 

428 Gun Road 
Baltimore, MD 21227 

, 

Ramon A Salas,'M.D. 
419 Gun Road 
Halethorpe, MD 21227 
Lucy W, McKean 
403 Gun Road 
Relay, MD 21227 
Paul F. McKean 
403 Gun Road 
Relay, MD 21227 
Mike and Kathy Christo polis 
5303 Keech Road 
Baltimore, MD 21227 
William H. Watson, III 
422 Gun Road 
Halethorpe, MD 21227 
Paul Donoghue. President & Resident 
Gun Road Historical & Protective Association 
508 Gun Road 
Baltimore, MD 21227 
(includes 47 Petitions. 6 Letters) - SEE 

• ATTACHED LISTING OF RESIDENTS' 
POSITIONS 
Janet and Thomas Jarvis 
426 Gun Road 
Halethorpe, MD 21227 
Frank A Earp 
424 Gun Road 
Baltimore, MD 21227 

I 

As of: 04/27/09 











PRESCRIPTIVE COMPLIANCE METHOD 

special provisions of the International Fuel Gas Code applica­
ble to the new occupancy without approval. The code official 
shall certify that the structure meets the intent ofthe provisions 
of law governing building construction for the proposed new 
occupancy and that such change of occupancy does not result 
in any hazard to the public health. safety or welfare. 

[M] 305.8 Mechanical. It shall be unlawii!l to make a change 
in the occupancy of a structure that will subject the structure to 
the special provisions of the International Mechanical Code 
applicable to the new occupancy without approval. The code 
official shall certify that the structure meets the intent of the 
provisions of law governing building construction for the pro­
posed new occupancy and that such change of occupancy does 
not result in any hazard to the public health, safety or welfare. 

[P] 305.9 Plumbing. It shall be unlawful to make a change in 
the occupancy of a structure that will subject the structure to the 
special provisions ofthe International Plumbing Code applica­
ble to the riew occupancy without approval. The code official 
shall certify that the structure meets the intent of the provisions 
of law governing building construction for the proposed new 
occupancy and that such change of occupancy does not result 
in any hazard to the public health, safety or welfare. 

[8] SECTION 306 
HISTORIC BUILDINGS 

306.1 Historic buildings. The provisions of this chapter relat­
ing to the construction, repair. alteration, addition, restoration 
and movement of structures and change of occupancy shall not 
be mandatory for historic buildings where such buildings are 
judged by the code official to not constitute a distinct life safety 
hazard. 

306.2 Flood hazard areas. Within flood hazard areas estab­
lished in accordance with Section 1612.3 of the International 
Building Code. where the work proposed constitutes substan­
tial improvement as defmed in Section 1612.2 of the Interna­
tional Building Code. the building shall be brought into 
confonnance with Section 1612 of the International Building 
Code. 

Exception: Historic buildings that are: 

1. 	Listed or preliminarily detennined to be eligible for 
listing in the National Register of Historic Places; or 

2. Detennined by the Secretary of the U.S. Department 
of the Interior as contributing to the historical signifi­
cance of a registered historic district or a district pre­
liminarily detennined to qualify as an historic district; 
or 

3. 	Designated as historic under a state or local historic 
preservation program that is approved by the Depart­
ment of the Interior. 

[B] SECTION 307 
MOVED STRUCTURES 

307.1 Conformance. Structures moved into or within the juris­
diction shall comply with the provisions of the International 
Building Code for new structures. 

. i[B]~'SECj.I'Ql"f3"(8) 
(A¢:~~§~r~11I1;T;y':~G~E.XI~TING1~.UI~(fS) 

!~~~;FSooRe:·tIfe:Qrovis~~§'&~ofi~~0iiS'::;:9~IKtliiOiigh;:308r9} 
(~J:jp]y':;.tqfmaintenance, "'ofio£~l!pangi; additions and 
alterations __~_ including those identified as 

, historic buildings. ' 

Exception: 'IYpe B dwelling or sleeping units required by 
Section 1107 of the International Building Code are not 
required to be provided in existing buildillgs and facilities. 

308.2 Maintenance of facllities. A building. facility or ele­
ment that is constructed or altered to be accessible shall be 
maintained accessible during occupancy. 

308.3 Extent of application. An alteration of an existing ele­
ment. space or area of a building or'facility shall not impose a 
requirement for greater accessibility than that which would be 
required for new construction. 

Alterations shall not reduce or have the effect of reducing 
accessibility of a building, portion of a building or facility. 

1m
(,·QS?,4:-Cliimge: ~CUI>a.Ijc.y'.)~:Xi,rtin7bt!iJ~ings~,<?r.;poi1!9@

' ·:a.~chai(e;of'·tou .'oroccifarl6':shaJl hav~;\~'x'J..""g-;"" .~""";J:>,,,.__R_,_,y,,___,....~ 
acces.g~!~feattires'~ , 

1m At least one accessible building entrance. 

I@'J At least one accessible route from an accessible building 
entrance to primary function areas. ' 

i~ 	Signage complying with Section 1110 of the Interna­
tional Building Code. 

r4n Accessible parking, where parking is being provided. 

§l! At least one accessible passenger loading zone. when 
loading zones are provided. 

(§}l At least one accesloible route connecting accessible park­
ing and accessible passenger loading zones to an accessi­
ble entrance. 

Where it IS technically infeasible to comply with the new 
construction standards for any of these requirements for a 
change of group or occupancy, the above items shall conform 
to the requirements to the maximum extent that is technically 
feasible. Change of group or occupancy that incorporates any 
alterations or additions shall comply with this section and Sec­
tions 308.5, 308.6. 308.7 and 308.8. 

308.5 Additions. Provisions for new construction shall apply 
to additions. An addition that affects the accessibility to a, or 
contains an area of, primary function shall comply with the 
requirements in Section 308.7. 

308.6 Alterations. A building, facility or element that is 
altered shall comply with the applicable provisions in Chapter 
11 of the International Building Code and ICC Al17.1. unless 
technically infeasible. Where compliance with this section is 
technically infeasible. the alteration shall provide access to the 
maximum extent that is technically feasible. 

Exceptions: 

1. 	The altered element or space is not required to be on 
an accessible route. unless required by Section 308.7. 

(go(j61INTERNJ(!!9M!fl~ltt~~JW1~B~=~Q~ 

@ II (J(J-O. f.lo. 1d.:5 
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Additions, alterations or repairs shall not cause an existing 
installation to become unsafe, hazardous or overloaded. 

Minor additions, alterations, renovations and repairs to 
existing installations shall meet the provisions for new con­
struction, unless such work is done in the same manner and 
arrangement as was in the existing system, is nothazardous and 
is approved. 

[8] SECTION 303 
FIRE ESCAPES 

303.1 Where permitted. Fire escapes shall be permitted only 
as provided for in Sections 303.1.1 through 303.L4. 

303.1.1 New buildings. Fire escapes shall not constitute 
any part of the required means of egress in new buildings. 

303.1.2 Existing fire escapes. Existing fire escapes shall be 
continued to be accepted as a component in the means of 
egress in existing buildings only. 

303.1.3 New fire escapes. New fire escapes for existing 
buildings shall be permitted only where exterior stairs can­
not be utilized due to lot lines limiting stair size or due to the 
sidewalks, alleys or roads at grade level. New fire escapes 
shall not incorporate ladders or access by windows. 

303.1.4 Limitations. Fire escapes shall comply with this 
section and shall not constitute more than 50 percent of the 
required number of exits nor more than 50 percent of the 
required exit capacity. 

303.2 Location. Where located on the front ofthe building and 
where projecting beyond the building line, the lowest landing 
shall not be less than 7 feet (2134 mm) or more than 12 feet 
(3658 mm) above grade, and shall be equipped with a counter­
balanced stairway to the street. In alleyways and thoroughfares 
less than 30 feet (9144 mm) wide, the clearance under the low­
est landing shall not be less than 12 feet (3658 mm). 

303.3 Construction. The fire escape shall be designed t6 sup­
port a live load of 100 pounds per square foot (4788 Pal and 
shall be constructed of steel or other approved noncombustible 
materials. Fire escapes constructed ofwood not less than nomi­
nal 2 inches (51 mm) thick are permitted on buildings of'lYpe 
v construction. Walkways and railings located over or 'sup­
ported by combustible roofs in buildings of 'JYp,e III and IV 
construction are permitted to be of wood not less than nominal 
2 inches (51 mm) thick. 

303.4 Dimensions. Stairs shall be at least 22 inches (559 mm) 
wide with risers not more than, and treads not less than, 8 
inches (203 mm) ~d landings at the foot of staiTs not less than 
40 inches (1016 mm) wide by 36111ches (914 mm) long, 
located not more than 8 inches (203 ~) below the door. 

303.5 Opening protectives. Doors and windows along the fire 
escape shall be protected with 3/4~hour opening protectives. 

[8] SECTION 304 
GLASS REPLACEMENT 

304.1 Conformance. The installation or replacement of glass 
shall be as required for new installations. 

PRESCRIPTIVE COMPLIANCE METHOD 

ISEC'tION 305) , 
CHANGElOF.iQ'CCUPANCY)~~-~,-,-,-~.~--.'--'-----...,--,..,~-~ 

itliF3:Q5Zi{;:!IDfo)jij.ance:.&oplIarige slllilf!>:emad.e:inth~Sj§e Or} 
(o'C'cti"\;'anc"TOfiU(',buildih":fuat:woUld" 'iiicethe'buildiilY;'@a , __P_y._·_y__g , p______~_.____...... g_.._.. 
different division ofthe same group ofoccupancy or in'iiOiffer}' 
(eriC' ou ' OfocC\Canei ' "'''='uch bllilamii;-madi'td'~grli~\

'~lfN~~!la~11~~gp.~:bi~[~1i~~i~1!I:~f~~l~

approval ofthe building official, the use or occupancy of exist­
ing buildings shall be permitted to be changed and the building 
is allowed to be occupied for purposes in other groups without 
conforming to all the requirements of the International Build­
ing Code for those groups, provided the new or proposed use is 

, , less hazardous, based on life and fire risk, than the existing use. 

iI.B.r:-305-:2,.!Cerffiicate~f:r()'CcuiraDCY7"M'CefffiICirtl;off<oc8m 
t·'ilh'f?'slian~tXti~d"t:;~t~"7. "~~"b;eir:deie@lIii;d'Th~ih~\
~~!~~m..@I[fQ[$r~~w:~:._...2i,£f~IiK~l~§itMY~lf;~~ID 
[B] 305.3 Stairways. Existing stairways in an existing struc­
ture shall not be required to comply with the requirements of a 
new stairway as outlined in Section 1009 of the International 
Building Code where the existing space and construction will 
not allow a reduction in pitch or slope. 

305.4 Structural. When a change of occupancy results in a 
structure being reclassified to a higher occupancy category, the 
structure shall conform to the seismic requirements for a new 
structure. 

Exceptions: 

1. 	 Specillc seismic detailing requirements of this code 
or ASCE 7 for anew structure shall not be required to 
be met where it can be shown that the level ofperfor­
mance and seismic safety is equivalent to that of it 
new structure. Such analysis shall consider the regu­
larity, overstrength, redundancy and ductility of the 
structure within the context ofthe existing and retrofit 
(if any.). detailing provided. 

2. When a change 	of use results in a structure being 
reclassified from Occupancy Category I or II to Occu­
pancy Category III and the structure is located in a 
seismic map area where SDS < 0.33, compliance with 
the seismic requirements of this code and ASCE 7 are 
not required. 

[EC] 305.5 Energy. Buildings undergoing a change in occu­
, pancythat would result in an increase in demand for either fos­
sil fuel or electrical energy shall comply with the International 
Energy Conservation Code. ' 

[ICC ECl 305.6 Electrical. It shall be unlawful to make a 
change in the occupancy of a structure that will subject the 
structure to the special provisions of the ICC Electrical Code 
applicable to the new occupancy without approval. The code 
official shall cemfy that the structure meets the intent of the 
provisions of law governing building construction for the pro­
posed new occupancy and that such change ofoccupancy does 
not result in any hazard to the public health, safety or welfare. 

[FG] 305.7 Fuel gas. It shall be unlawful to make a change in 
the occupancy ofa structure that viill subject the structure to the 
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move, demolish. 
~~~L_,~..@.I::Y;:; 

104.11 Alternative materials. design and methods of con­
struction and equipment. The provisions of this code are not 
intended to prevent the installation of any material or to pro­
hibit any design or method ofconstruction not specifically pre­
scribed by this code, provided that any such alternative has 
been approved. An alternative material, design or method of 
construction shall be approved where the building official finds . 
that the proposed design is satisfactory and complies with the 
intent of the provisions of this code, and that the material, 
method or work offered is, for the purpose intended, at least the 
equivalent of that prescribed in this code in quality, strength, 
effectiveness, fire resistance, durability and safety. 

104.11.1 Research reports. Supporting data, where neces­
sary to assist in the approval of materials or assemblies not 
specifically provided for in this code, shall consist of valid 
research reports from approved sources .. 

104.11.2 Tests. Whenever there is insufficient evidence of 
compliance with the provisions of this code, or evidence 
that a material or method does not conform to the require­
ments of this code, or in order to substantiate claims for 
alternative materials or methods, the building official shall 
have the authority to require tests as evidence ofcompliance 
to be made at no expense to the jurisdiction. Test methods 
shall be as specified in this code or by other recognized test 
standards. In the absence of recognized and acqepted test 
methods, the building official shall approve the testing pro­
cedures. Tests shall be performed by an approved agency. 
Reports of such tests shall be retained by the building offi­
cial for the period required for retention of public records. 

Q~.itt@cNi~or to erect, install, 
enlarge, alter, repair, remove. convert or replace any electrical, 
gas, mechanical or plumbing system. the installation of which 
is regulated b this code, or to cause any such work to be done, 
tSffiffi~-""'~ c1rti()~~buildRt":'8ffiCi~Laiid'Obtairu@~', , ..__'m' ...j __.. =~_~___L _____ 

105.1.1 Annual permit. In lieu of an individual permit for 
each alteration to an already approved electrical, gas, 
mechanical or plumbing installation, the building official is 
authorized to issue an annual permit upon application there­
for to any person, fum or corporation regularly employing 
one or more qualified tradepersons in the building, structure 
or on the premises owned or operated by the applicant for 
the permit. 

105.1.2 Annual permit records. The person to whom an 
annual permit is issued shall keep a detailed record of alter­
ations made under such annual permit. The building official 
shall have access to such records at all times or such records 
shall be filed with the building official as designated. 

105.2 Work exempt from permit. Exemptions from permit 
requirements of this code shall not be deemed to grant authori­
zation for any work to be done in any manner in violation ofthe 

ADMINISTRAnON 

provisions of this code or any other laws or ordinances of this 
jurisdiction. Permits shall not be required for the following: 

Building: 

1. 	 One-story detached accessory structures used as 
tool and storage sheds, playhouses and similar uses. 
provided the floor area does not exceed 120 square 
feet (11 roll. 

2. 	 Fences not over 6 feet (1829 mm) high. 

3. 	Oil derricks. 

4. 	Retaining walls that are not over 4 feet (1219 mm)in 
height measured from the bottom of the footing to 
the top of the wall, unless supporting a surcharge or 
impounding Class I, II or IDA liquids. 

5. 	Water tanks supported directly on grade if the 
capacity does not exceed 5,000 gallons (18 925 L) 
and the ratio ofheight to diameter or width does not 
exceed 2:1. . 

6. 	Sidewalks and driveways not more than 30 inches 
(762 mm) above adjacent grade, and not over any I 
basement or story below and are not part ofan acces­
sible route. 

7. 	 Painting, papering. tiling, carpeting, cabinets. coun­
ter tops and similar finish work. 

8. 	Temporary motion picture, television and theater 
stage sets and .scenery. 

9. 	Prefabricated swimming pools accessory to a Group 
R-3 occupancy that are less than 24 inches (610 mm) 
deep, do not exceed 5,000 gallons (18 925 L) and are 
installed entirely above ground. 

10. 	Shade cloth structures constructed for nursery or 
agricultural purposes, not including service sys­
tems. 

11. 	Swings and other playground equipment accessory 
to detached one- and two-family dwellings. 

12. 	Window awnings supported by an exterior wall that 
do not project more than 54 inches (1372 mm) from 
the exterior wall and do not require additional sup­

. port of Group R-3 and tJ occupancies. 

13. 	NoIifixed and movable fixtures, cases, racks, coun- II 
ters and partitions not over 5 feet 9 inches 0753 
mm) in height. 

Electrical: 

Repairs and maintenance: Minor repair work. includ­
ing the replacement of lamps or the connection of 
approved portable electrical equipment to approved per­
manently installed receptacles. 

Radio and television transmitting stations: The provi­
sions of this code shall not apply to electrical equipment 
used for radio and television transmissions, but do apply 
to equipment and wiring for a power supply and the 
installations of towers and antennas. 

Temporary testing systems: A permit shall not be 
required for the installation of any temporary system 

~!!O~!!~!§H.t-lA-TIQfijr:rBljii:DlNG~C:PDE!J Baltimore County Plans Review and Building Code 
enforcement work under the standards of IBC 2006 
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Baltimore County Government Bureau of Solid Waste Management 
Department of Public Works 111 W. Chesapeake Avenue, Room 225 
www.baltimorecountymd.gov Towson, Maryland 21204-4604 

REGULATION 

FOR 


BALTIMORE COUNTY RESIDENTIAL TRASH AND RECYCLING COLLECTION 

("Dual Stream" Recycling Collection Version) 


(Adopted in accordance with Baltimore County Bill 88-90) 

(July, 2009) 


OVERVIEW 

The Maryland Recycling Act of 1988 requires that Baltimore County attain at least a 20% 

recycling rate each year. In addition, the State had set a voluntary statewide waste diversion goal 

of 40% by the year 2005. The County's annual waste diversion rate equals its recycling rate plus 

a credit of up to 5% for engaging in certain waste prevention activities. Maximizing waste 

diversion will extend the life of the County's only landfill, the Eastern Sanitary Landfill Solid 

Waste Management Facility in the White Marsh area. 

Private collectors, authorized and supervised by Baltimore County Government, provide 

once a week trash, once a week recycling collection, to all single-family homes and town homes 

located within Baltimore County boundaries on County and State maintained roads, County-

designated alleys, and other areas as determined by the housing development "Application" and 

"Request for Collection" forms. 

Recycling collection presently alternates between mixed paper one week and bottles and 

cans the next week. In addition, certain areas receive a separate yard materials recycling 

collection every other week during a designated portion of the year. "Yard Materials" refers to 

grass, leaves, vines, twigs, and shrubbery trimmings, as well as branches and limbs. See "Yard 

Materials Collections" section of this regulation for details. 

Baltimore County also provides two collections per week for apartments and 

condominiums, as well as certain non-profit charities and institutions that are located within 

SWM 07/09 Reg for Balto Co Residential Trash & Recycling Collection 
Dual Stream. doc 
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(]un ~ad1iistorica{ and (jlrotective Association 

2009-0153-SPHX 

I am a property owner or resident on Gun Road or Keech Road, and I am AGAINST the 
granting of a special exception which will allow more than 12 children at the home day 
care facility at 505 Gun Road. 

Name 

\ 

Address ,/" 

~.e~ 

-v~-e)G 

Date 

( 
I 



gun CJ?padJfistorica{ and ClT'otective Association 

2009-0153-SPHX 

I am a property owner or resident on Gun Road or Keech Road, and I am AGAINST the 
granting of a special exception which will allow more than 12 children at the home day 
care facility at 505 Gun Road. 

Address 

Date 
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~.:.....People's Counsel Sign-In Sheet 
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ICase Name:, HI? 'I? I-- Srv(/! t;I. ' 
Case No.: it 07-15:-3 --1ieJ-f-)C 

Date: llIip H 9
• 

The Office of People's Counsel was created by the County Charter to participate in zoning matters on behalf of the pUblic 
interest. While it does not actually represent community groups or protestants, it will assist in the presentation of their concerns, 
whether they have their own attorney or not. IfV6tt 'Wish 1:0 ee assisted ev Pe601~ Coollse!. "leasesi!i!fi eel6w. 
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SJ 

Dennis Wertz - Re: 505 Gun Road, 2009-0153-SPHX 
" . 

~~~.:n::::k~~~!t+if7i;kWtW*;iP5"'!ltai!i!:e=*MI3#Y?¥N''WD#b'';lif§1ff5ti':e'#3~4i~;,M'<f#¥&iiiA¥..r~@#9&6ii~!ji:.tsJ - . 

From: ' Stephen Weber 

To:, Dennis Wertz 

Date: 2/19/2010 6:02 PM 

S~bject: Re: 505 Gun Road, 2009-0153-SPHX 

CC: Dennis Kennedy 

Dennis ­

-I reviewed the revised site plan for the subject site. While I see references to relocation of the fence and sight 
lines are shown on the drawing, it sQII isn't clear how the sight lines are being met. First, the s'ite plan indicates 
"Proposed'relocated fence location and/or existing fenCe to be removed". That means one of 3 things (1) A 
new fence Is being Installed along with keeping the old fence (2) A new fence Is being Installed and the old 
fence Is being removed (3) No new fence will be installed and the existing fence Is being removed. It would 
seem they would know by now what they're actually -doing. Then the stone wall which is creating mosf of the 
sight line problems, isn't mentioned at all. While It shows the sight lines going thru the stone wall, I can find 
nothing on the plan which indicates that the wall Is being removed or relocated to get it out of the sight line. 
Therefore, the plan appears to not have adequately addressed this Issue. 

Also, with respect to the driveway width, it is dear that issue has not been addressed either. last April I 
indicated that, ..... it would be preferable for any 2-way driveway to the daycare to be 20 feet wide. However, 
at an absolute minimum, the first 100 to 150 feet of the driveway off ofGun Rd would have to be at least 20 
feet wide to insure that traffic flow gOing into and out of the driveWay from Gun Rd is not interfered with. ' 
Obviously one would not want exiting traffic preventing entering traffic from getting off of Gun Rd 
expeditiously. A narrow entrance would create an unsafe condition." The plan shows no improvements to the 
driveway and there basically isn't even enough room for a Sitting exiting car to be able to be safely bypassed by 
an entering vehicle coming off of Gun Rd expeditiously. -Given the one-way loop in front of the daycare, It 
would be most appropriate to construct a 20-foot wide driveway from Gun Rd 140_feet Into the property where 
the one-way loop starts. 

Therefore, the plan dqes not appear to have addressed any of our prior comments. While the sight lines are 
shown, the plan doesn't indicate how they're going to be achieved. Should you need anything further from our 
office regarding this matter, please let me know. 

Stephen E. Weber, Chief 

DiY. of Traffic Engineering 

Baltimore County, Maryland 

111 W. Chesapeake Avenue, Rm. 326 

Towson, MD 21204 

(410) 887-3554 

»> Dennis Wertz 2/9/10 11:00 AM »> 

Steve, 


A revised site plan has been submitted for the proposed Oass B Group Child care ,Center. I 

secretary to make a copy of the plan and the petition for you. She will probably drop them, 
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People's Counsel Sign-In Sheet 

Case Name: /fe ! r'" )/.jj /-&If r. S"."f j / C.eJe/'l....f Dc '/ (~ r <­
Case No.: 09- J ')-:5 -- s; rtf >< ~ / 

Date: [/- Z () -- JQ 

The Office of People's Counsel was created by the County Charter to participate in zoning matters on behalf of the public 
interest. While it does :{lot actually represent community groups or protestants, it will assist in the presentation of their concerns, 
whether they have their own attorney or not. If you wish to be assisted by People's Counsel, please sign below. 
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c-...rtmeDt of EuviroumcDtal ProtecrloD• Baltimore CountyaDd Resou.n:e MaDagemeDt 

James T. Smith. Jr.. County executive 
Davit! /I.e. Carroll. Direc/or 

40 I Bosley Avenue, Suite 416 
Towson, Maryland 21204 

410.887-276~ 
Ground Water Management Fax: 410-887-48oz.:.J 

March 8, 2005 

Mr. Bruce Doak 
cia GERHOLD CROSS & ETZEL 
320 E TOWSONTOWN BLVD 
SUITE 100 
TOWSON MD 21286 

RE: ,2?98 Keech Road, Lots 1-3, Principio Property (aka. LaVita Estates), 0-13 
TA: 2000013412 

Dear Mr. Doak, 

• 
A representative of this office, Clare M. Brunner, RS., conducted soil evaluations 
on 03/01/2005 regarding the above-referenced lot(s). The results of the tests are 
attached . 

Based on the slow permeability of the soils and shallow rock referenced-above, 
approval cannot be granted for the installation of a private sewage disposal 
system on the property. 

If you have any questions regarding this matter, please contact this office 
between 8:30 - 9;30 a.m. 

Sincerely. 

J. ROt:Powell, RS. 

Soil Evaluation Program 


attachment 

J:IPERC LEHERSI200S PERC LEHERSIRelection LBUBrsIKeech Rd .•529B. Lot.& 1-3,3-fH)S.doc 

Visit the County's Website at www.baltimorecountyonline.info 
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www.baltimorecountyonline.info


BALTIMORE COUNTY, MARYLAND 

.~. 

Inter-Office Correspondence 

TO: 	 Timothy M. Kotroco 

FROM: Dave Lykens, DEPRM - Development Coordination 

RECEIVED 
DATE: 	 January 21,2009 

SUBJECT: 	 Zoning Item # 09-153-X 
Address 505 Gun Road ZONING COMMISSIONER

(Smith! Hogg Property) 

Zoning Advisory Committee Meeting of December 15,2008. 

__. 	 The Department of Environmental Protection and Resource Management has no 
comments on the above-referenced zoning item. . 

~	The Department of Environmental Protection and Resource Management offers 
the following comments on the above-referenced zoning item: 

Prior to approval of the child care center, an evaluation of the septic system will be 
required. A usage letter must be submitted. Soil evaluations will be required. For more 
information, contact Rob Powell, Ground Water Mgmt, 410-887-2762 

Reviewer: 	 S. F arinetti Date: 12/22/2008 

C:\DOCUME-I\dwiley\LOCALS-l\Temp\ZAC 09-153-X 505 Gun Road.doc 

Gil P4.;;;;:> 





People's Counsel Sign-In Sheet 

caseName:kdSh:-r!jc.ddlRs. DaL ~re 
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Date: '/,..... 2-/-1 0 

The Office of People's Counsel was created by the County Charter to participate in zoning matters on behalf of the public 
interest. While it does not actually represent community groups or protestants, it will assist in the presentation of their concerns, 
whether they have their own attorney or not. If you wish to be assisted by People's Counsel, please sign below. 

Check to , Group you Basis of your 
t~ti==fy=--~ Name Address Phone # Email represent concerns 
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GUN ROAD RESIDENTS AND LENGTH OF OWNERSHIP 
* denotes purchase of property by ancestors 

301 

303 

305 

307 

309 

311 

319 

322 

324 

401 

403 

405 

406 

408 

409 

411 

410 

415 

416 

419 

Bruns, Janet 

Andersen, Tom and Kim 

Bingaman, Chris 

Reed, Bill and Shelley 

Pommeto, Gene and Wendy Adams 

Andersen, John and Julie 

Macgill, Charles and Mary Jane 

McKee, Charlie and Natalie 

Baldwin, Marty and Naomi 

White, Philip 

McKean, Paul and Lucy 

Scott, John 
Gochenour, Helen 

Hedeman, Richard 

Hedeman, Jackie 

White, John 

vacant 

Packal, Bruce and Shea 

Hess, Stan and Julie 

Rezai, Nasser and Jeannette 

Salas, Ramon and Pat 

*1912 - 2002 

*1917 - 1962 

1998 

2003 

2003 

*1917 - 1998 

1966 

1993 

*1954 - 1991 

*1889 -1937 

*1889-1939 

2006 

*1920 - 1942 

*1920 - 1945 

*1889 - 1934 

2005 


2009 


1972 


1966 
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MARY JANE MACGILL 

PROFESSIONAL EXPERIENCE 

LONG AND FOSTER REAL ESTATE. INC. 1996-2010 
COLDWELL BANK 1986-1996 

Associate Broker 

Abide by the Code of Ethics and Standards of Practice of the State 
Of Maryland and the National Association of Realtors. 

Founder and Manager of The Macgill Team, with Long and Foster, 
which consists of 6 real estate agents, technology personal and 
transaction coordinator. 

Provide knowledge-based infonnation, advice and service in residential 
real estate to buyers and sellers, renters and landlords, builders and 
developers. 

Provide market analysis which includes valuation of properties, market 
analysis, trends, financial and economic impacts. Research infonnation 

which may affect negative or positive events in neighborhoods and 
communities. 

Marketing properties for sale, which includes advertising, prospecting, 
net-working with other professionals in the real estate field. 

Providing resources to infonnation regarding communities, 
neighborhoods demographics, and institutions. 

Acquiring general knowledge in the general use of land and property 
to its greatest value and best use. 

Provide residual advice in the marketing of properties, i.e. home 
enhancement expertise, property condition and maintenance. 

Negotiate offers for buyers and sellers. Coordinate contracts from 
ratification to settlement. 
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Reso~ved9 ~Ihla~ at ~Ihle Noyember 89 2009 meetoR1lg off ~he 
GUJlInl Road HnstorDcal~ all1ldl Protectuve .Assocoatooll1l~ the 
As§ocnatiloll1l decoded the ffo~~oWOR1lg: 

~. 	 PalUl~ DOff'llog1hl1Ln6 os Presodle81lt of the GlLnrrn Road 
HnstolT'ical~ alll1ldl PlT'otectove Associatooll1l and! was so 
voted at the JlUlO1e 3(Q)9 20(Q)S'meetong; . 

2. f?aUJl~ Donoghue us aplPo~ll1lted to IT'epIT'ese01lt allna 
testufy Off'll Ibelhla~f off the GlUlln Road HHstorDca~ alll1ldl 

ProtectuYe AssocoatuoR1l Ibeffon~ the lBa~tumore COlUJnty 
BoaIT'd o>f AlPlPea~s Cff othelT' dlUJ~y COR1lstDtlUJted zOll1long] 

agency, body Oil" commossooll1l, oll1lc~lUJdulI1lg at the 
November .~ Ol~ 2rQlOSl [hHearhllg) DlrilVO~VUli1lg ClLndld~es Day 
CalT'e 

~ fl., 1?tc I.. L.­	.it/a r/o tf 
llUlCY McKeall1l, 
Secretary 

//-9- 0 9 
IDate 
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ADDRESS POSITION 

301 Gun Road Atwater Opposes 

301 Gun Road Bruns Opposes 

303 Gun Road Andersen Opposes 

305 Gun Road Bingamen Opposes 

,207 Gun Road Read Opposes 

309 Gun Road Pometto Opposes 

311 Gun Road Andersen Opposes 

319 Gun Road Magill Opposes 

322 Gun Road McKee Opposes 

324 Gun Road Baldwin Opposes 

401 Gun Road White, Phillip Opposes 

403 Gun Road McKean Opposes 

405 Gun Road Scott Opposes 

406 Gun Road Rick Hedeman Opposes 

408 Gun Road Jackie Hedeman Opposes 

409 Gun Road John/Kaye White Opposes 

410 Gun Road Bruce Packal Opposes 

415 Gun Road 
-

416 Gun Road Rezai Opposes 

419 Gun Road Salas Opposes 

422 Gun Road Watson Opposes 

424 Gun Road Earp Opposes 

426 Gun Road Jarvis Opposes 

428 Gun Road Carrion Opposes 

500 Gun Road Sanchez Favors 

505 Gun Road HoggiSmith Favors 

508 Gun Road Donoghue Opposes 

510 Gun Road Moore Opposes 

511 Gun Road Lindberg Opposes 

512 Gun Road Ritter Opposes, 

512 Gun Road Schneider Opposes 

515 Gun Road Bezold Opposes 

516 Gun Road Bennett Opposes 

518 Gun Road Dixon Opposes 

600 Gun Road Whitehead r-. s 

604 Gun Road Snouffer Opposes 

606 Gun Road Bush 

610 Gun Road Daugherty Opposes 

612 Gun Road Clayton Opposes 

614 Gun Road Gray Opposes 

618 Gun Road ) ond Opposes 

5300 Keech Road Walsh Opposes 

5303 Keech Road nL ' opolis Opposes ' . 

f,k· "';0.:0 
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qU1J1j, (jf@adUis1l.orica{ (JJ,1!uf (jpyottecttive jlrlssocioJ.1tio1J1j, 

'I 

I am a property owner or resident 0r:t Gun Road or Keech Road, and I am AGAINST the 
granting of a special exception which will allow more than 12 children at the home day 
care facility at 505 Gun Road. 

.~' ,.f 
(" : / .f.:.!. ... j/ /'~lrl'; .[X) ,((11 I (/jc,,{Y' /~::,::~;/

~".J''' \~-,..' /- ./ ~~._j: .' 4(7
..,/' 

(/ Name Address 

/:1/ . /1 .:-,. I .r f ,f 

/.' 
,,? ()t"}./J~,/ ;{} /!J(,.J:.... ,.I 

t" 

Date 

&p~--:;:;~ 

mailto:jf@adUis1l.orica
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514 & 516 Gun Road 
Relay, MD 21227 

April 19, 2009 

l\·fr \ViIliatn \Viseman 
Zoning Commissioner 
Room 105 Jefferson Building 
105 West Chesapeake Avenue 
Towson, MD 21204-4420 

Dear Mr, Wiseman, 

Jean, my wife, and I would like to let you know ofour opposition to granting a special exception 
to the Baltimore County Zoning Regulations for Case 2009-0 lS3-SPHX, for SOS Gun Road, 
21227, 

The Gun Road community is zoned RCS and a business of this size is not in keeping with the 
community, nor is it wanted by the Community, A polt was conducted several weeks ago and 
100% of those we were able to reach (35 out of40 households) expressed their opposition to 
granting this request 

The Community is a residential community and it is not in keeping with the character of the 
neighborhood to allow an exception toa business that destroys the character of the 
neighborhood, 

We are not opposed to this type of business in an area that has the proper zoning, but are 
adamant in our opposition to placing it in an RCS zoned residential community. These folks at 
S05 Gun Road (Hogg/Smith) requesting this special exception for a Class B license, recently 
moved into our community and are welcomed as neighbors, but not as a major business in the 
middle of our residential community. Anyone in America has the right to start a business, but 
should be aware of the zoning laws prior to buying a house in a residential area, zoned RC5 no 
less, and harbor expectations that they can "have it their way." 

My wife's family has lived on our Gun Road property since 1925 and my family has lived in 
Relay since 1845. We have been here this long because ofthe fact that this is a residential 
community, not a place for commercial enterprises, 

Thank you for your consideration of our position to not grant this special exception, Class B 
from A, to the zoning laws. ' 

Sincerely, 

~/~~~ 
/Joe and Jean Bennett 

Cc: Mr. Dennis Wertz 
Mr, Paul Donoghue 
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by Lucy W. Merrill 

Gun Road, a little over a.mile long, extends from Roll­
ing Road across the old Main Line of the. Baltimore and 
Ohio Railroad into the Patapsco Valley State Park and 
spans the Pa:tapsco River before ending a short distance 
into Howard County. 

Several writers over the years ha"e said that the road 
was so named because it was built under the direction of 
George Washington to facilitate the movement of his troops 
and supplies (in~hJ.d,iAg.CanIJQJl, th~n cQJJ.1monly referred 
to as guns) on their journey from Philadelphia to Vir­
ginia. The Continental Army reached the Avalon area by 
road, crossed the Patapsco River, and went to Elkridge 
Landing, where it was transported southward in boats. 

Earlier, however, Gun Road was the name applied to 
River Road, which fonowed the Patapsco upstream from 
Relay and connected with the Frederick Road'above 
Ilchester. Part of this road was destroyed in the great 

319 Gun Road, built in. 1877, was on.ce surrounded by the 
Berger vin.e yard. 

flood of 1868 and in some recent floods. Later the name 
Gun Road was transferred to the present road, which 
had been known as the Avalon Forge Road. 

County newspaper articles of 1898 and 1901 gave both 
names in referring to the road: 

[1898): The Avalon road is now in better con­
dition than it was before since George Washing­
ton built it. I am informed that this is one of the 
oldest roads in the State. General Washington 
marched his troops down it on their way from 
Philadelphia to Virginia, and that is the reason it 
is often called the 'Old Gun Road.' Washington 
having hauled his heavy guns down there. 

[1901): ... The Old Gun Road, some times 
known as the Avalon Forge Road, is being put in 
first class condition. The road is being widened 
and graded, ... part C!f the road has already been 
shelled. Today it is in beUer shape and condition 
than it ever has been since Gen. George Wash­
ington first surveyed it out; for it is said that this 
was his route when with the .Continental Army, 
he retreated from Philadelphia, going from Avalon 
to Elk Ridge Landing, where he took boats for 
Virgini8.. This is histone land . . . 

In the eighteenth century, Elkridge was a thriving port 
through which farmers shipped their tobacco overseas. 
The Patapsco River was then navigable beyond Elkridge 
nearly to Avalon. The beginning of industrial activity at 
Avalon can be traced to 1761 when Caleb Dorsey, 
Ironmaster, part owner of Elkridge Furnace, bought the 
1,SOO-acre tract 6Taylors Forest," which extended along 
both sides of Rolling Road from present-day Francis Av­
enue in Relay to Park Grove in Catonsville. Next he ac­
quired an adjacent 375-acre tract, ULong Acre," which 
bordered on the Patapsco River. This land was at first 
used for its timber and possibly for charcoal burning. 
The forge he built, known as Dorsey's Forge, was at the 
southeastern end of "Long Acre. D The forge was used to 
p['oduce crowbars, the only iron tools made in Bsltimot'e 
County. Ali other tools were imported. 

The map produced by Dennis Griffith in 1794-95 
showed Dorsey's Forge at the present Avalon Area of the 
Patapsco State Park. L :t5\:~1l.P\ old at 
auction to Ben' ~. a.f1d "Tames Ellicott of the wcl!:-l (\~rn

/ ,6y9 (Jf!o I iS5I ~ (f 
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The residents listed below have signed 
this certification on the attached pages. 
I certify that I have never seen the zoning 

notice sign depicted above posted anywhere 
on or near 505 Gun Road during March 
or April 2008 or at any other time. 
Name 
Signature 
Address 
Date 

The people listed below live south of 505 Gun Road or directly opposite 505 Gun Road 
These people drive past 505 Gun Road every'day to go to work 
There are 16 more people that live north of 505 Gun Road whose names are not included 

Gun Road address name Gun Road address name 

1 301 
 Bruns, Janet 

301 
 Atwater, Josephine M. 

303 
 Andersen, Tomas 

303 
 Andersen, Kim 

305 
 Bingaman, Christopher 

307 
 Reed, William M. 

307 
 Reed, Michele M. \ 


309 
 PoIbmeto, Eugene A. Jr 

309 
 Adams, Wendy B. 

3p 
 Andersen, John 

311 
 Andersen, Julie 

319 
 Macgill, Charles 

319 
 Macgill, Mary Jane 

322 
 McKee, Charles E. 

322 
 McKee, Natalie 

324 
 Baldwin, Gary M. Jr 

324 
 Baldwin, Naomi 

401 
 White, Philip 

403 
 McKean, Lucy W. 

403 
 McKean, Paul 

406 
 Hedeman, Richard L. 

406 
 Murphy, Donna L. 

406 
 Murphy, Keith O'Neal 


24 
 408 Hedeman, Jacqueline R. 
2 White, John 

3 


25 409 
26 410 Packal, Bruce 


4 
 27 410 Packal, Shea 
5 28 416 Rezai, Dr. Nasser 

6 
 29 416 Rezai, Jeannette J. 
7 419 Salas, Dr. Ramon A. 

8 


30 
31 419 Salas, Pastricia A. 


9 
 32 422 Watson, William W. III 
10 33 424 Earp, Frank 
11 34 426 Jarvis, Thomas 
12 Jarvis, Janet 35 426 
13 36 428 Carrion, Gloria S. Watson 
14 

-

Donoghue, Paul 
15 

37 508 
Donoghue, Elizabeth 38 508 

16 510 Moore, William H. V 39 
17 40 510 ~Moof(:~, GaroliIle_ 
18 

19 Keech Road address name 
20 41 5303 Christo olis, James 
21 42 5303 Christo olis, Kathy 
22 
23 , 

~!'->,4 (J~,~ 
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November 2, 2009 

Baltimore County Board ofAppeals 
Jefferson Building 
105 West Chesapeake Avenue 
Towsori, Md. 21204 

To whom it may concern: 

We are the property owners on Keech Road, which is located immediately adjacent to 
Beth Smith's and Lynn Hogg's residence at 505 Gun Road, Halethorpe, MD 21227. 

This letter will serve as our official recommendation to the Board of Appeals for the 
approval of the Special Exception applied for by Cuddles Day Care. 

As the immediate next door neighbor, we are perhaps the most affected by the Day Care. 
We view Cuddles Day Care as a positive aspect of the community and support its 
expansion. 

" 

As the adjacent resident / land owner, we are not at all concerned by the expansion from 
12 to 24 children. We have not been negatively impacted by the current Day Care 
facilities (traffic, noise, sight, sound, etc) nor expect any negative impact after your 
approved expansion. 

Please approve the Special Exception as applied for by Cuddles Day Care . 

l• . ,
l 

,', " ,,,. 
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BUSINESS OWNEWS COpy 

DETACH AND RETAIN 

FOR DISpt;AYBY BUSINESS 


CUDDLES DAY CARE LLC 
OR CURRENT OCCUPANT 
505 GUN RD. 
HALETHORPE MD 21227 

. - .-------..--......._---­
OWNER: 

CUDDLES DAY CARE LLC 
OR CURRENT OCCUPANT 
505 GUN RD. 
HALETHORPE MD :21227 

BETH SMITH 

INSPECTION MOJIJTH 

05 D 

INSPECTION STATION 

WS 

rpAYMENt~DurF',=,7;};I· 

$34.00 

IPAYMENT'!50i::SY.{·' 

MAY 1, 2009 

PERMIT NUMBER 

339-2438 

I~~CTOWS SIGNATURe~~ 
SEe BACK FOR DE:TAILED INSTRUCtiONS HpGI~-/'Y~ 

.Fold and tear .alonll perforation 

______________________-:;7 





FAX 

To: 	 Wilma Selkow 

Office of Child Care 


From: 	Beth Smith 

Cuddles Day Care 

505 Gun Road 

410-247-4747 


Date:· 	 1/26/09 > 

Re: . Day Care Fencing 

Based on our discussion with you and Beth O'Connor, we recently installed a 4 foot high chain 
link fence, more than 20 feet from the property line, around a significant size play area for the 
children here at Cuddles. 

Jim Garland, from building inspection, was also the one who told us that the law has recently 
changed to allow a 4 foot fence around swimming pools, so it was OK to put up a 4 foot fence 
for day care. I remember speaking to you about this and you also said that a 4 foot chain link 
fence would be OK as far as ace was concerned. 

I visited Mt. Providence, Relay Children's Center, CCBC Day Care and the YMCA Day Care, 
all in our area, and they all have chain link or wood pickets, and all less than 4 foot. I have taken 

.-..__pictur.es_do_Qum~nting_thi~,--_~._._~_____~_.__._.. _._. . . 

I am requesting a letter from you stating that the 4 foot chain link is OK with OCC for our file. 
We are requesting the same from building inspection. 

Can you please fax this acknowledgement letter, on OCC letter head, to me at 

fax number 410-247-4041. 


We appreciate your help. Thank you Wilma! 

Regards, 

Beth Smith 



JAMES V. HERMANN, RLA 
Owner 

Project Assignment: 

Landscape Architect I Planner 

Years ofExperience: 

JVHA: < I 
Other Firms: 20 

Education: 

B.L.A., Landscape Architecture, 
Kansas State University, 1989 

Masters of Science in Real Estate 
Johns Hopkins University; 2006 

Active Registration: 

Mary land, Landscape Architect, 
1992,#1044 

Qualifications: 

Mr. Hermann has 20 years of professional experience in land 
planning, landscape architecture, and concept planning. His work has 
included a wide variety of projects ranging in scale from site specific to 
regional planning including streetscape, neighborhood parks, and 
recreation area planning. Mr. Hermann's project involvement includes 
interaction with various government agencies, private interest groups, 
and project related consultants (traffic engineers, SHA engineers, and 
State and County environmental agencies, architects, etc.); site analysis 
through conceptual development; graphic renderings; roadway access· 
and realignment studies; grading, design, and cost estimating. 

Mr. Hermann is the Owner and a Landscape Architect at 
NHA with experience in project management and design of 
residential, commercial, industrial, and park projects. His 
responsibilities encompass preparation of site feasibility studies,· site 
planning and design, site grading, forest stand delineation, forest 
conservation, landscape design, technical supervision of plans and 
construction documents, quality control, proposal preparation, and 
coordination with clients, consultants, and government agencies. 

Mr. Hermann has successfully designed and managed the 
following representative projects: 

JVHermann & Associates LLC 

1895 Eden Mill Road 


Pylesville, Maryland 21132 

P-'one: 410-688-6005 


Email: jvhermann@gmail.com 


c: t3.11 0 Of - I~l-~r'llX' 

o (' :II{Je..1cr- 00; 
1)-11- dq 

mailto:jvhermann@gmail.com
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MARYLAND 

JAMES T. SMITH, JR. WILLIAM J. WISEMAN III 
County Executive March 24,2010 Zoning Commissioner 

Andrew M. Belt, Panel Chair 
Board ofAppeals of Baltimore County 
105West Chesapeake Avenue, Room 203 
Towson, Maryland 21204 

RE: ORDER ON REMAND - PETITIONS FOR SPECIAL HEARING 
AND SPECIAL EXCEPTION 


NE Comer of Gun Road and Keech Road 

(505 Gun Road) 

13th Election District - 1 st Council District 

Lynn R Hogg, et ux Petitione~ 


Case No. 2009-0153-SPHX 


Dear Mr. Belt: 

The public hearing on remand to provide an opportunity for the Zoning Commissioner, 
County. reviewing agencies and the parties time to. clarify or amplify their opinions on the 
amended site plan has been completed. Accordingly, the case file(s), amended site plan 
(petitioners' Remand Exhibit 1) and agency comments are being returned to you and Theresa R 
Shelton for further proceedings. . 

By copy of this letter, all parties have been provided with the findings and deCision 
rendered in this matter. 

EMAN, III 
Zoning Commissioner 
for Baltimore County WJW:dlw 


Enclosure 


c: Lawrence E. Schmidt, Esquire & Charles Marek, Esquire, Gildea & Schmidt, LLC,. 
600 Washington Avenue, Ste. 200, Towson, MD 21204 

Elizabeth Smith and Lynn Hogg, 505 Gun Road, Halethorpe, MD 21227 
Jim Hermann, JV Hermann &Associates, LLC, 1895 Eden Mill Road, 

Pylesyille, MD 21132 
Paul F. and Lucy W. McKean, 403 9unRoad, Baltimore, MD 21227 

Jeffersoll 8uilding 1105 West Chesapeake Avenue, Suile 103 ITOWSOI1, Maryland 212041 Phone 4 10-887-38681 Fax 410-887-3468 
www.baltimorecoulltymd.gov 

C;3~ PC7· /Jo. 11 

http:www.baltimorecoulltymd.gov
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BALTIMORE COUNTY, MARYLAND 

INTER-OFFICE CORRESPONDENCE 

TO: Timothy M. Kotroco, Director DATE: February 25, 2010 

Department of Permits and 


. Development Management 


FROM: 	 Arnold F. 'Pat' Keller, III RECEIVED 

Director, Office of Planning 


SUBJECT: . 505 Gun Road 	 MAR 102010 

INFORMATION: Comments in response to revised petition and si2!€1MNG COMMISSIONER 
Item Number: 9-1 53 (revised site plan) , 

Petitioner: Lynn R. Hogg 

Zoning: 	 RCS 

Requested Action: Special Exception 

The Office of Planning has reviewed the petitioner's request and reyised site plan and offers the 

following comments: 


The Office of Planning recommends that the petitioner's revised site plan dated January 20, 2010 
be denied. The Office of Planning recommended a denial of the Special Exception in previous 
comments dated 4/8/2009 (a copy of those comments have been made part of this report). 
Nonetheless, the following comments apply to the revised site plan submitted January 2010: 

1. 	 The location of several of the proposed parking spaces is a concern. Parking space nos. 
1,2 and 3 are not conveniently located with respect to the childcare center. It won't be 
appealing to walk from any of these spaces to the childcare center entrance. Parking 
space nos. 5 and 6" are parallel spaces located on opposite sides of the narrow, one-way 
driveway. As shown on the site plan, the front corner of parking space no. 5 and the back 
corner of parking space no. 6 are only 10 feet apart. If both of these parking spaces are 
occupied at the same time and the cars aren't carefully parked within the spaces, 
vehicular traffic movements on the driveway could be impeded. Also, parking space no. 
5 partially blocks access to the 2-car garage. 

2. 	 The modified parking plan proposes several significant modifications of the parking 
requirements (see General Note No.4 on the site plan). Uses permitted by special 
exception should generally comply with all applicable requirements, and they should not 
need significant variances or modifications of standards. The modified parking plan as 
prepared by the petitioner doesn't include a modification for the two-way driveway. The 
existing two-way driveway is shown as being 10 feet wide but 20 feet is required by 
Section 409.4.A ofthe BCZR. 

W;\DEVREv\zAC\ZACs 2009\9-153 revised site plan comments.doc 





















































































WES GUCKERT, PTP 
President 

Wes Guckert is a recognized and well respected expert in the field of traffic engineering and transportation planning. 
Serving as a technical advisor in the areas of traffic impact analysis, traffic signal design, traffic circulation, access 
studies and transportation planning, Mr. Guckert has played a major role in over 6,000 projects spanning both urban 
and suburban areas primarily in the Mid-Atlantic area. Mr. Guckert has also provided consultation on projects 
throughout the United States, as well as internationally including, Mexico City, Indonesia, Dubai, South Africa and 
Istanbul. Early in his career, Mr. Guckert served for five years with the Maryland State Highway Administration 
Traffic Division. Prior to founding The Traffic Group, Inc., Mr. Guckert served as a traffic engineering consultant 
for eight years. 

Mr. Guckert has provided consultation on numerous T.O.D. and mixed-use projects; each containing one to four 
million square feet ofdevelopment. 

Since founding The Traffic Group, Inc., Mr. Guckert has been responsible for providing a variety of traffic 
engineering services to both the public and private sector. He has directed the design and implementation of traffic 
access systems for numerous regional projects such as the National Business Park, Cole' Field House at UMCP 
(Comcast Center), Largo Town Center, Wheaton Plaza, Salisbury Centre, Bowie NewTown Center, Maple Lawn 
Farms, Montgomery Mall, Annapolis Mall, National Harbor, Greenbelt Metro Park:, Traville, Fallsgrove, and King 
Farm. Mr. Guckert has undertaken Traffic and Transportation Studies for retailers including, Wal*Mart, Sam's 
Club, Target, Lowe's, Best Buy, Costco, and Home Depot. 

In addition to Mr. Guckert's technical expertise, as a renowned expert in the field, he is often asked to serve as an 
expert witness, testifying before County and Municipal Boards, District Courts, and Planning Commissions on 
traffic engineering and transportation planning issues. 

Job History 
1985 - Present 
President, The Traffic Group, Inc. 

1977-1985 
Traffic and TransportationPlanning Consultant 

1972-1977 
Assistant Regional Traffic Engineer 
Maryland State Highway Administration-Traffic Division 

Educational Background 
• 	 Bachelor ofScience 

University of the State ofNew York 
• 	 Civil Engineering Preparation 

Johns Hopkins University 

Towson State University 

Essex Community College 


• 	 Traffic Engineering Courses 
Northwestern University Traffic Institute 
University ofTennessee Transportation Center 
University ofMaryland 

Affiliations 
• 	 American Planning Association (A.P.A.) 
• 	 Essex Community College Foundation 

Former Board of Directors 
• 	 Carson Scholars Fund Chairman 
• 	 Mad Hatter's Charity Foundation - Co-chair 
• 	 Home Builders Association of Maryland (HBAM) 
• 	 Institute of Transportation Engineers (I.T.E.) - Fellow 
• 	 International Council of Shopping Centers (lCSC) 
• 	 Subcommittee on Planning of the Smart Growth Commission 

appointed by Governor Parris N. Glendening 
• 	 The M.U.S.E. Foundation Former Board Member 
• 	 Transportation Research Board (T.R.B.) 
• 	 Urban Land Institute (U.L.I.) 

I.T.E. Professional Committees 
• 	 Committee No. 5P-5 - Capacities ofMultiple 

Left-Turn Lanes 
• 	 Committee No. 5P-07 - Traffic Counting Practices 
• 	 Committee No. 5S-1 • Capacities of Triple 

Left-Turn Lanes 
• 	 Internal Transportation Systems for Majority 

Activity Centers 

The Traffic Group, Inc. u 9900 Franklin Square Drive u Suite H u Baltimore, Maryland 21236 
410-931-6600 u Fax: 410-931-6601 u www.trafficgroup.com 

(7/08) 



Cuddles Day Care + Early Learning 

Pick Up and Drop Off Data 
Morning Drop-off 

Date Child Arrival Time Departure Time 

11/18/2009 Teacher: Jeannette 7:33 AiVI 
11/18/2009 Max & Stella 7:45AM 7:48AM 
11/18/2009 Kayleigh 7:56AM 7:58 AM 

11/18/2009 Nicole 

11/18/2009 Megan 

7:57 AM 

9:06AM 

8:01 AM 

9:10AM 

8 cars 

11/18/2009 Lilly 9:34AM 9:35AM 

Afternoon Pick-up 

11/18/2009 Grayson 3:25 PM 3:28 PM 

11/18/2009 Abby 4:18 PM 4:20PM 

11/18/2009 Kayleigh 4:46 PM 4:48 PM 

11/18/2009 Teacher: Jeannette 4:35 PM 

10 cars 









Corporate Office: 
Baltimore, MD 
SuiteH 
9900 Franklin Square Drive 
Baltimore. Maryland 21236 
410.931.5500 
fax: 410.931.6601 
1.800,583.8411 

Other office' Locations 
Delmarva Region 
Virginia 

MeIring Innovation end Excellence 

www.trafficgroup.com 

1) 	 Sight distance looking to left, for northbound traffic along Gun 
Road = >400'feet. Speed limit 30 MPH. County requires 200 feet 
of sight distance; Sight distance looking to right for southbound 
traffic = 255 feet. 

2) 	 Distance to Keech Road = 110 feet. 

3) 	 Gun Road =Two 9 ft lanes. 

4) 	 Site Driveway is ± 10 feet wide. 

5) Along Gun Road 
Morning Peak Hour Traffic Evening Peak Hour Traffic 

NB - 36 cars NB -16 Cars 
SB - 18 Cars SB -18 cars 

6) 	 One car along Gun Road, northbound, in peak hour, every 
2-4 minutes. 

JWGG/jew 
F:\2009\2009-0515\wp\Findings for Cuddles Early Learning Center.doc 

11/5/209 
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Page 1 The Traffic Group Inc. 
9900 Franklin Square Dr. Suite HGUNRD 


NORTH OF DAY CARE CENTER Baltimore,Maryland 21236 

BALTIMORE CO. 8(}()'5.83...'1411 

JOB#2009-0515 Site Code: 000000000000 


Station ID: GUN RDOOOOOO 


Latitude: 0' 0.000 Undefined 

Start 30-Sep-09 SOUTH Combined 01 ..0ct- NORTH SOUTH Combinea--­
A.M. P.M. A.M. P.M. A.M. P.M. A.M. P.M. 

i:i '2 0 5 

12:15 2 
 1 
 2 0 2 0 4 

12:30 4 
 0 1 0 0 0 1
1 5 


0 1 
 0 1 0 2 0 3
12:45 1 

2 5
01:00 3 
 0 3 0 2 0 5 

3 5
01:15 2 
 0 2 0 5 0 7 


01:30 3 
 2 5 
 1 4 0 6 1 10 

01:45 1 
 1 2 
 0 1 0 1 0 2 


1 1
02:00 0 0 2 0 3 0 " 5" 
02:15 4 
 0 4 
 0 0 0 1 0 1 


4 5 
 0 2 0 0 0 ;>02:30 1 

02:45 2 
 1 3 
 0 1 0 5 0 6 


2 6 
 0 4 0 4 0 6 

·03:15 2 

03:00 4 


1 3 
 0 7 0 0 18 

03:30 3 
 1 4 
 0 0 0 0 3 

03:45 4 
 1 5 
 0 1 0 0 7 


2 3
04:00 1 
 0 4 0 0 9 

04:15 4 
 3 7 
 0 4 0 0 6 


0 3 0 8 0 11 

04;45 

04:30 0 6 


0 4 0 7 0 11 

05:00 0 6 0 3 0 9 

05:15 0 2 0 3 0 5 


1 1 6 2
05:30 6 

05:45 3. 8 11 
 2 1 6 3 


2 2
06:00 0 4 1 8 5 

06:15 4 
 2 3 3 5
4 8 


2 4 
 2 0 2 2 5
06:30 2 

06:45 4 
 4 B 2 3 2 6 4 9 


2 1 1 0 3 1
3 7
07:00 4 

5 2 3 2 8 4
07:15 6 
 3 9 


07:30 3 
 2 5 
 7 5 4 9 

07:45 4 
 9 1 4 5
0 4 


2 4
08:00 2 
 1 1 2 

3 6
06:15 3 
 2 4 6 


06:30 2 
 0 2 
 1 2 3 10 4 

06:45 0 1 1 
 0 5 0 15 0 

1 2 
 1 4 7 7 8
09:00 1 

09:15 0 0 0 6 1 2 0 8 1 


2 0 3 3 5 3
09:30 1 
 0 1 
.,
09;45 0 1 1 
 4 0 1 0 5 0 ., 

3 0 2 1 5 1
10:00 0 0 0 ., 
3 1 4 0 7 1 


·10:30 2 

10:15 4 
 3 7 


2 0 3 0 5 03 5 

5 12 
 3 0 1 0 4 010:45 7 


7 0 0 0 7 0 
11:1'5 
11:00 0 0 

0 0 0 0 1 0 1 0 
1 0 2 2 3 2
0 011:30 
2 0 3 0 5 011 011:45 4 
 ..----,-eg- -"'65 ·.. ··.. 145
Total 4 11 97 174 242 


Day Total 127 107 234 206 210 416 

% Total 1.7% 52.6% 3.0% 42.7% 26.2% 23.3% 15.6% 34.9% 


Peak 04:30 04:45 04:45 08:00 05:30 07:30 03:15 07:30 05:30 

Vol. 23 25 4B 36 18 20 25 54 41 


P.H.F. 0.719 0.625 0.667 0.900 0.750 0.714 0.566 0.794 0.732 

http:8(}()'5.83
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From: Stephen Weber 

To: People's Counsel' 

CC:_ Dennis Kennedy 

Date: 01/23/2009 10:38 PM 

Subject: Case No. 09-1S3-X, 505 Gun Rd 


1 

Dear Mr. Zimmerman - . 

We have reviewed the site plan for the subject child care center. From a traffic standpoint, this is an ideal setting and we find no 
traffic issues at aiL The road into the site is clearly capable of handling the traffic demands generated by the Site. The site itself 
and the adjacent roadway basically insures that children will be dropped off and picked up on site at a significant distance from 
traffic going by the si~e. As such, we find no adverse traffic impacts caused by this request. 

Should you have 2"Y qu~stions or. Wish .to discuss.this.further,·jJlease give me a call at ext. 3554. 

Stephen E. Weber. Chief 
Div. of Traffic Engineering 

. Baltimore County, Maryland 
111 W. Chesapeake Avenue, Hm. 326 
Towson, MD 21204 
(410) 887-3554 



From: Stephen Weber 

To: Dennis Werti. 

CC: People's Counsel 

Date: 04/13/099:14 PM 

Subject: Fwd: Case No. 09-153 (505 Gun Road) 

Attachments: ZAC 09-153 (505 Gun Road)6.doc; IMG_043Q,.JPG 


Dennis ­

Looking over your comments r don't tind any issues your raised conflicting with the traffic elements of the case. We did take 
physical measurements of the sight line from the'driveway looking to the south (photo attached). Based on the posted speed limit 
for the roadway of 30 mph, there should be a minimum 200-foot sight line for a driveway. However, the available sight line is only 
150 feet due to the stone fence abutment and that was taken from only 8 feet back from the edge of the roadway. 10 feet back 
would be a more preferable location. The sight line would need to be improved and r think the property owner would want to do 
that anyway, just'from a liability"standpoint;'Ifsomeonewere to exit the 'property as a commercial venture, and it was their own 
property creating the vision problem and denying customers/clients adequate vision of approaching traffic in which to safely enter 
the traffic stream, it would seem the property owner Could be sued in any resulting acddents with contributory negligence. 

Also, with respect to the driveway width"if this property were changed to a Class B Group Child Care Center, I would agree it would 
, be preferable for any 2-way driveway to be 20 feet wide. However, at an absolute minimum, the first 100 to 150 feet of the 

driveway off of Gun Rd would have to be at least 20 feet wide to insure that traffic flow going Into and out of the driveway from 
Gun Rd is not interfered with. Obviously one would not want exiting traffic preventing entering traffic from getting off of Gun Rd 
expeditiously. A narrow entrance would create an unsafe condition. 

If you feel further discussion is needed, feel free to give me a call. 

Steve Weber 


»> Dennis Wertz 4/7/09 11:17 AM »> 

Steve, 


My revised comments are attached. 'In particular; 'r removed the comment regarding Gun Road not being adequate for providing 

access to the proposed use. 


Please let me know if you disagree with anything in the revised comments. 

Thanks. 

Dennis Wertz 

saltlmore County Office of Planning 

105 W. Chesapeake Avenue, Suite 101 

Towson, MD 21204 

dwertz@baltlmorecountymd.gov 

Phone: 410-887-3480 

Fax: 410-887-58~2 


mailto:dwertz@baltlmorecountymd.gov




BUSINESS OWNER'S COpy 'BALTIMORE COUNT:Y~·· MARYLANO,
•.. FIRE' INSPECnON>:tERTIFICATE'~' .•.. 

DETACH AND RETAIN 

FOR DISPLAY BY BUSINESS 


CUDDLES DAY CARE LLC 
OR CURRENT OCCUPANT 
505 GUN RD.. 
HALETHORPE MD 21227 

OWNER: 

CUDDLES DAY CARE LLC 
OR CURRENT OCCUPANT 
505 GUN RD,' 
HALETHORPE MD 21227 

BETH SMITH 

'd 
~ 
~ 

'\::> 
C',\ 

INSPECTOR'S SIGNATURE: -Pi~ 

INSPECTION MONTH 
05 

INSPECTION STATION 

WS 

$34.00 

IPAYMENT DUE BY 

MAY t 2010 

PERMIT NUMBER 

339-2438 
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~ 
SEE BACK FOR DETAILED INSTRUCTIONS 
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IT IS ORDERED by the Director· of the Baltimore. County Department 
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REV 06/00 
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PETITIONER'S 

2.EXHIBIT NO. 



Dear Gun Road Community Residence, 

My husband Lynn and I are your newest neighbors at 505 Gun Road, at the 
corner of Gun and Keech Roads. 

You may know that since June 20, 2008, I have been operating Cuddles Early 
Learning Center at our home at 505 Gun Road, which today is a fully Maryland 
State Licensed Childcare Facility. I am proud to serve the childcare needs of 
the community. You may have heard that we are in the process of working 
with Baltimore County on what is called a "special exception" under the 

You're Invited 

Gun Road Community 
PETITIONER'S

Residence Open House 
EXHIBIT NO. 

current regulations. We welcome the opportunity to show you our center so 
you can see it for yourself. 

You are therefore cordially invited to visit us on 

Sunday, February 15th from 2:00 pm to 4:00 pm 

Many thanks. 
Regards, 
Elizabeth Smith 

Cuddles Early Learning Center 

is fully MSDE 
 We hope to see you this Sunday.

licensed and insured 

No RSVP needed, just stop by and visit us ! 



, 

CASE NUMBER: 2009-0153-SPHX PETITIONER'S 
505 Gun Road . 
Location: NE comer ofGun Road and Keech Road. EXHIBIT NO. Lf 
13th Election District, 1 st Councilmanic District 
Legal Owner: Elizabeth A. Smith and Lynn Hogg 

SPECIAL EXCEPTION S per section 424.5.A of the BCZR for a Class B Group child-care 
center for a maximum of24 children 
SPECIAL HEARING As per BCZR section 409. 12.B to approve a modified parking plan. 

Hearing: Friday, 412412009 at 11:00:00 AM Jefferson Building, 105 West Chesapeake 
Avenue, Room , owson, MD 21204 104 T r '~ 


OPPOSE \ FAVOR / 
Frank A Lindberg 
511 Gun Road 
Halethorpe, MD 21227 

Sarah sanche~~ 
500 Gun Road 
Halethoroe MD 21227 

.-/ 
Fred &Susie Schneider 
Marie Ritter 
512 Gun Road 
Baltimore, MD 21227 

Mary Jane Maegill 
319 Gun Road 
Halethorpe, MD 21227 

Kaye White 
409 Gun Road 
Baltimore, MD 21227 

David TOrt 
415 Oak Ct. 

Jeannette J. Rezai & Nasser Rezai, M.D. 
416 Gun Road 
Halethorpe, MD 21227 

Catonsville, MD 21228 

David Campbell 

Joe and Jean Bennett 
514 &516 Gun Road 
Relay, MD 21227 

.1":.10 vveaael Ave 
Halethorpe, MD 21227 

Gloria S. Watson-Carrion 
428 Gun Road 
Baltimore, MD 21227 

,~,\..v,,::: Jall\..IICL 

1306 Hubner Ave 
Catonsville, MD 21228 

Ramon A Salas, M.D. 
419 Gun Road 
Halethorpe, MD 21227 

Michael Harley 
1327 S. Charles Street 
I:blt-l"""ro 1\"1"\ "1"~1"I 

Lucy W. McKean 
403 Gun Road 
Relay, MD 21227 

Jessica Baker 
409 S. Rollin!! Road 

Paul F. McKean 
403 Gun Road 
Relay, MD 21227 

Catonsville, MD 21228 

Keena Antonelli 
13 MelVin Ave, #C 
Catonsville, MD 21228 

Erin Strauder 
303 O<;lk Forest 
Catonsville, MD 21228 

Barbara Page 
1113 Meadowlark Drive 

Halethorpe, MD 21227 As of: 04/21/08 

Juliana Selaru 
Catonsville, MD 21228 











PETITIONER'S 

EXHIBIT NO. 1<=t 



ATM DEPOSIT ENVELOPp 
• Be sure to endorse all checks. WACHOVIA 
• Please do not deposit coins. 

• Please do not deposit foreign currency. 

• No deposit ticket required. 

~~ 


Optional Inforn 
Please Note PETITIONER'S 

~ameFunds from deposits may not be available for immediate withdrawal. Please I' " -':-\~:-I:-":-"";-
refer·.to the Wachovia Schedule of Fees and Funds Availability for details. 

Amount $-­ EXHIBIT NO. /0
Any non-US checks deposited at the ATM will be retumed to you via US 
mail. Please speak with aFinancial Center representative to assist you in 
collecting funds from non-US checks. 

" 

http:refer�.to
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Exhibit Sheet 


PetitionerlDeveloper Protestant 


No.1 

'No.2 

No.8 

No.9 jlCfNf>iS fiND

ateI, haFk fs Vllef} 

No. 11 p;/p bl?;:rtJ. :s tJP­
Gill/Ill's 

No. 12 

No.3 

No.4 

No.5 

No.6 

No.7 
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qun- c.R.paa1fistorica{anaClYotective Association 

April 22, 2009 ' 

William Wiseman 
Zoning Commissioner 
Room 105 Jefferson Building 
105 West Chesapeake Avenue 
Towson, Md. 21204 

Re: Case No. 2009-01 53-SPHX 
505 Gun Road 

Dear Mr. Wiseman: 

I am President of the Gun Road Historical and Protective Association, 

I enclose copies of the following: 

1. Petitions in Opposition to the Proposed Special Exception (47); 
2. Letters in Opposition to the Proposed Special Exception (6); 
3. Summary List of Residents' Positions. ­

Thirty-eight of the 42 homes (90%) on Gun Road and Keech Road are opposed to the 
Proposed Special Exception. 

An explanation may help make sense of this. There are 40 houses on Gun Road and two 
on Keech Road. Gun Road is a dead-end road. Keech Road, also a dead-end street, runs 
off of Gun Road. 

In some cases, more than one person in a home signed Petitions in Opposition. In three 
cases (McKee/322 Gun; Whitehead/600 Gun; Richmond/618 Gun), residents have 
expressed their opposition, but I do not have signed petitions as I write this. I expect to 
have signed petitions from those three before the hearing Friday morning. I represent on 
the attached summary list that McKee, Whitehead and Richmond are opposed, but I also 
parenthetically note their opposition with a "V" (for verbal)._ 

We could not contact Mrs. Bush at 606 Gun, because she is in an assisted living facility, 
but I will try to track her down before Friday, too. I know from many previous 
conversations with Mrs. Bush on other neighborhood issues that she has without 
exception been supportive of the Association's position on all other issues on which she 
has weighed in. Notwithstanding this, I leave the "Position" space next to Mrs. Bush's 

PROTESTANT'S 
1 

EXHIBIT NO. I 
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IN THE MATTER OF: 
Case No.: 09-153-SPHX· 

LYNN HOGG & ELIZABETH SMITH 
(AKA CUDDLES DAYCARE) 

Wednesday, June 30, 2010 

Pursuant to Notice, the above-entitled hearing was held before Chairman Belt, at 

Jefferson Building, Second Floor, Suite 203, 105 West Chesapeake Avenue, 

Towson, Maryland 21204, commencing at 10:00 a.m., there being present on 

behalf of the respective parties: 

ON BEHALF OF THE APPELLEESIPETITIONERS: 

LAWRENCE SCHMIDT, ESQUIRE 

ON BEHALF OF THE APPELLANTSIPROTESTANTS: 

. J. CARROLL HOL.?:ER, ESQUIRE 

CAROLE DEMILIO, ESQUIRE, 

THE OFFICE OF PEOPLE'S COUNSEL FOR BALTIMORE COUNTY 


ALSO PRESENT: 

THE GUN ROAD HISTORICAL & PROTECTIVE ASSOCIATION 
. PAUL DONOGHUE, JOE BENNETT, FRANK LINDBERG, LUCY & PAUL 

MCKEAN, NAOMI BALDWIN, WILLIAM H. MOORE, DONNA MURPHY & 

MICHELLE REED 


Debbie H. Eichner 

Eichner Transcribing Services 


8101 Bletzer Road 

Baltimore, Maryland 21222 


410-477-1242 


~O I. INAwJtJ 
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e IN THE MA:ITER OF: 

-


~ 

~ 

Case No.: 09-153-SPHX 
LYNN HOGG & ELIZABETH SMITH 
(AKA CUDDLES DAYCARE) 

Monday, December 10, 2009 

Pursuant to Notice, the above-entitled hearing was held before Chairman Belt, at 

Jefferson Building, Second Floor, Suite 203, 105 West Chesapeake Avenue, 

Towson, Maryland 21204, commencing at 10:00 a.m., there being present on 

behalf of the respective parties: 

ON BEHALF OF THE APPELLEESIPETITIONERS: 

LAWRENCE E. SCHMIDT, ESQUIRE 

ON BEHALF OF THE APPELLANTS/PROTESTANTS: 

1. CARROLL HOLZER, ESQUIRE 
CAROLE DEMILIO, ESQUIRE, 
THE OFFICE OF PEOPLE'S COUNSEL FOR BALTIMORE COUNTY 

ALSO PRESENT: 

THE GUN ROAD HISTORICAL & PROTECTIVE ASSOCIATION 
PAUL DONOGHUE, JOE BENNErl~ FRANK LINDBERG, LUCY & PAUL 
MCKEAN, NAOMI BALDWIN, WILLIAM H. MOORE, DONNA MURPHY & 
MICHELLE REED 

Debbie H. Eichner 
Eichner Transcribing Services '0 I IN·." !\, ~l a 11,2/~ h-~~Id 

8101 Bletzer Road - , ( 

Baltimore, Maryland 21222 
410-477-1242 



Page 1 
IN THE MATTER OF: * BEFORE THE 

Lynn Hogg and Elizabeth Smith- * COUNTY BOARD OF APPEALS 

Legal Owners/Petitioners * OF 

505 Gun Road * BALTIMORE COUNTY 

13th Election District * Case No. 09-153-SPHX 

1st Councilmani District * November 110, ' 2009 

* * * * * 

The above-entitled matter came on for hearing 

before the County Board of Appeals of Baltimore County, 

Hearing Room #2, Jefferson Building, 105 W. Chesapeake 

Avenue, Towson, Maryland 21204, at 10 o'clock a.m., 

November 10, 2009. 

* * * * * 

Reported by: Carolyn E. Peatt 

GORE BROTHERS Whitman Reporting - Rockville' 
410-837-3027 ~01-279-7599 




