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In a September 22, 2011, order, the Board of Appeals for Baltimore County (“the
Board”) concluded that: (1) Muriel A. Edwards and her husband, Dennis Farwol (together,
“appellants”), did not need a variance' from Baltimore County Zoning Regulation
(“B.C.Z.R.”) § 417.4 to build two mooring piles® (“the proposed mooring piles”) and a pier
(“the proposed pier”) that would extend from 1012 Susquehanna Avenue, Middle River,
Baltimore County, Maryland (“Lot 13”), which Edwards owns along with the adjacent
property, 1016 Susquehanna Avenue (“Lot 305”); and (2) Lot 13 and Lot 305 never merged
for zoning purposes.

Rosemarie and Thomas Lehner (together, “appellees”)—owners of 1004 Susquehanna
Avenue (“Lot 12”), adjacent to Lot 13—petitioned for judicial review of the Board’s order in
the Circuit Court for Baltimore County (“the circuit court”), which, in an April 27, 2012,
opinion: (1) reversed the Board’s conclusion that Lot 13 and Lot 305 never merged for
zoning purposes; (2) reversed the Board’s conclusion that appellants did not need a variance
from B.C.Z.R. § 417.4 to build the proposed pier; and (3) remanded to the Board with
instructions to comply with B.C.Z.R. § 500.14.

Appellants appealed to this Court, raising three issues, which we rephrase:

L. Was the Board correct in concluding that Lot 13 and Lot 305 never
merged for zoning purposes?

'A variance is “[a] license or official authorization to depart from a zoning law.”
Black’s Law Dictionary 1588 (8th ed. 2004). ‘

A mooring pile—also known as a pile mooring or a mooring pole—is a structure that
sits in the water near a pier to which a vessel may be secured.



IL. Was the Board correct in concluding that appellants did not need a
variance from B.C.Z.R. § 417.4 to build the proposed pier?

III. Was the Board correct in not complying with B.C.Z.R. § 500.14?"!
For the reasons below, we answer question I “no,” and we answer questions II and III “yes.”

Thus, we affirm in part, reverse in part, and remand to the Board.

BACKGROUND

Lot 12
Lot 13
Lot 305

Frog Mortar Creek Susquehanna Avenue!

(A) Deed and Lot 305’s Pier
On April 26, 1985, by one deed, Edwards and her previous husband acquired Lot 13

and Lot 305.° While her previous husband was living, Edwards lived at Lot 305, from which

3In their brief, appellees raise three issues that do not correspond to the issues that
appellants raise; however, appellees did not cross-appeal. Generally, this Court will consider
issues that an appellee raises only where the appellee cross-appeals. See Bray v. Aberdeen
Police Dep’t, 190 Md. App. 414, 420 n.1, cert. denied, 415 Md. 39 (2010) (“In the absence
of a cross-appeal, [] the appellee’s issues are not before us.”); Maxwell v. Ingerman, 107 Md.
App. 677, 681, cert. denied, 344 Md. 117 (1996) (“[I]f a timely cross-appeal is not filed, we
will ordinarily review only those issues properly raised by the appellant[.]”). Thus, we do
not consider the three issues that appellees raise.

*For reference only, we created this table, which does not reflect each lot’s size or
shape.

3Although a deed does not appear in the “Record Extract” that appellants submitted
to this Court, a deed appears in the “Appellee[s’] Appendix” that appellees submitted to this
Court.

(continued...)
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a pier (“Lot 305’s pier”) extends into Frog Mortar Creek. Sometime around the late 1990s,
Edwards extended Lot 305’s pier approximately fifteen or twenty feet to be approximately
seventy-five feet long. According to Edwards, she did not “think [a survey] would have been
needed [to extend Lot 305’s pier] since [she] owned both lots.” While Edwards lived at Lot
305, she owned a boat, which she presumably moored at Lot 305’s pier.

Currently, Lot 305’s pier violates B.C.Z.R. § 417.4, which states: “No construction,
beyond mean low tide, including mooring piles, will be permitted within 10 feet of divisional
lines!® as established. The effect of this requirement will be to maintain a twenty-foot open

access strip between the facilities of adjoining property owners.” Currently, Lot 305’s pier

>(...continued)

On brief, appellees argued that appellants violated Maryland Rule 8-501(d)(1) by
“fail[ing] serve on [a]ppellee[s] a statement of those parts of the [r]ecord that [a]pellant[s]
proposed to include in the Record Extract.” Thus, relying on Maryland Rule 8-501(e),
appellees filed an appendix with this Court. Appellees do not seek any remedy related to
documents before this Court, as appellees did not move to strike any part of the Record
Extract that appellants submitted, and took advantage of the opportunity to file an appendix
with this Court. As such, we need not determine whether appellants violated Maryland Rule
8-501(d)(1).

In a reply brief, appellants move to strike certain documents in the “Appellee[s’]
Appendix,” arguing that those documents were not part of the record. Because we do notuse
those documents in our analysis, we need not rule on the motion to strike.

In their reply brief, appellants do not move to strike the deed that appears in the
“Appellee[s’] Appendix.” The deed is labeled “Protestant’s Exh #9,” and is consistent with
testimony about Protestant’s Exhibit # 9. Furthermore, in their brief and before the Board,
appellants admitted that Edwards acquired Lot 13 and Lot 305 at the same time. Thus, we
consider the deed as part of the record.

SB.C.Z.R. § 417.3 defines divisional lines, which are drawn in the water “[f]or the
purpose of defining boundaries within which waterfront construction may take place[.]”
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not only encroaches on Lot 13’s “setback,”” but also crosses the divisional line between the
water behind Lot 13 and the water behind Lot 305 (“the divisional line between Lot 13 and
Lot 305”).8

(B) Petition for Variance from B.C.Z.R. § 417.4 and Hearing Before the Board

Afterher previous husband died, Edwards married Farwol. Edwards and Farwol built
a home on Lot 13, at which they currently live. At one point, Edwards had a tenant in the
house on Lot 305. Appellants wanted to build the proposed mooring piles and the proposed
pier, which would extend from Lot 13. Edwards applied for a building permit.

In a letter dated April 27, 2009, the Maryland Department of the Environment advised
Farwol to obtain a variance from B.C.Z.R. § 417.4 to build the proposed mooring piles,
which would be south of the proposed pier—i.e., between the proposed pier and the water
behind Lot 305. Farwol filed a petition for variance from B.C.Z.R. § 417.4 (“the petition for

variance”) to build the proposed mooring piles—not the proposed pier.

"In this context, a “setback” is the minimum amount of space that B.C.Z.R. § 417.3
requires—i.e., ten feet-between waterfront construction and a divisional line.

*We agree with appellants that-contrary to statements by the Board and the circuit
court-Lot 305’s pier does not cross the property line between Lot 13 and Lot 305; rather,
Lot 305’s pier crosses the divisional line between the water behind Lot 13 and the water
behind Lot 305. A divisional line is a product of zoning law, not property law. See B.C.Z.R.
§ 417.3 (defining divisional lines). The fact remains, however, that Lot 305’s pier not only
encroaches on Lot 13’s setback, but also crosses the divisional line between Lot 13 and Lot
305.
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The Baltimore County Deputy Zoning Commissioner granted the petition for variance.
Appellees—appellants’ next-door neighbors and Lot 12’s owners—appealed to the Board the
grant of the petition for variance.

During a hearing before the Board, Farwol admitted that he had submitted a plot
diagram that did not show Lot 12; thus, Farwol’s plot diagram did not comply with B.C.Z.R.
§ 417.2, which states: “All applications for waterfront construction . . . shall be accompanied
by a plot diagram . . . showing the outlines of the property in question and of adjoining
properties][.]”

As a witness for appellants, John Staley testified as an expert in the field of property
line surveying. Staley had visited and surveyed Lot 13. According to Staley, the divisional
line between the water behind Lot 12 and the water behind Lot 13 (“the divisional line
between Lot 12 and Lot 13”) extended from the corner of a bulkhead that straddles Lot 12
and Lot 13. The Board admitted Staley’s supplemental plat into evidence. Based on his
supplemental plat, Staley opined that appellants would not need a variance from B.C.Z.R.
§ 417.4 to build the proposed pier or the proposed mooring piles, as: (1) there would be ten
feet between the proposed pier and the divisional line between Lot 12 and Lot 13; and
(2) there would be ten feet between the proposed mooring piles and the divisional line

between Lot 13 and Lot 305.



As a witness for appellees, James Patton testified as an expert in the fields of land
planning, zoning and site engineering. Patton opined that the corner of the bulkhead that
straddles Lot 12 and Lot 13 does not mark the property line between Lot 12 and Lot 13.

In an order on September 2, 2010, “the Board submit[ted] the question to [the Director
of Environmental Protection and Sustainability (“DEPS”)°] as to whether or not the
installation of [the proposed] mooring piles will meet the requirements of [B.C.Z.R. §]
500.14[,]” which states: “No decision may be rendered by the Zoning Commissioner on any
petition for . . . variance . . . unless the Zoning Commissioner has received from [DEPS]
written recommendations|.]”

(C) Board’s Conclusions
In an order on September 22, 2011, the Board concluded as follows:
(1) Lot 13 and Lot 305 Never Mérged for Zoning Purposes

In concluding that Lot 13 and Lot 305 never merged for zoning purposes, the Board
stated:

[Lot 13 and Lot 305] were purchased at different times by Ms. Edwards. Lot

305 was the original Lot owned by her and her [previous] husband and [Lot

13] was purchased several years later.['" Lot 13 and Lot 305] have always

been kept separate for tax purposes and two tax bills have been sent and paid

by the property owner. While the Edwards may have used Lot 13 occasionally
for recreational purposes, they subsequently decided to build a second home

At the time, DEPS was known as the Department of Environmental Protection and
Resource Management.

%As noted above, Edwards acquired Lot 13 and Lot 305 at the same time. As
appellants concede, the Board clearly erred in finding otherwise.
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on Lot 13 and rent the home on Lot 305. M[]s. Edwards proposes to build a
second pier off of Lot 13 and proposes to rent or sell Lot 305, where a pier has
already been contracted.

(2) Appellants Did Not Need a Variance from B.C.Z.R. § 417.4 to Build the Proposed
Pier

In concluding that appellants did not need a variance from B.C.Z.R. § 417.4 to build
the proposed pier, the Board stated:

[Staley’s supplemental plat] will be accepted by the Board and . . . Staley has
properly determined the “mean low water line” as the point where [appellees’]
property and the neighbor’s property to the [n]orth intersects the water.

® %k ok

The Board accepts the starting point of Mr. Staley’s mean low water line as the
proper line to be drawn to the point of the bulkhead where [appellants’]
property intersects the water.

[T]he line drawn by Mr. Staley to the point at the corner of the bulkhead on the
property line of [appellants], adjacent to [appellees], is the proper line to be
drawn. The drawings attached to [B.C.Z.R. §] 417.3, particularly Appendix
J, are of assistance in making this determination. The drawing shows an
irregular shore line which is concave, similar to the shoreline of [appellees’]
property. A baseline is drawn from the corner of the subject property down to
the intersection of the adjacent property and the property line for the adjacent
property and the property to the right of it. It shows mean low tide where the
adjacent property and its neighboring property meet. It does not show the
property line between the adjacent property and its neighbor to the right,
extended into the water for the drawing of the baseline. The Board rejects the
testimony of Mr. Patton that the proper line to be utilized is some point further
back on the bulkhead for mean low water. The bulkhead has been constructed
and the comner of the bulkhead is where [appellants’] property ends. If the
mean low water is higher at the bulkhead than it is further down the shore at
[appellees’] property, then that is the point at which the mean low water line
will be measured.



Because the Board concluded that appellants did not need a variance from B.C.Z.R. § 417.4
to build the proposed pier, the Board dismissed as moot the petition for a variance and did
not address B.C.Z.R. § 500.14.
(D) Circuit Court’s Reversal and Remand

Appellees petitioned for judicial review of the Board’s order in the circuit court,
which: (1) reversed the Board’s conclusion that Lot 13 and Lot 305 never merged for zoning
purposes; (2) reversed the Board’s conclusion that appellants did not need a variance from
B.C.Z.R. § 417.4 to build the proposed pier, stating that the Board lacked the authority to so
conclude and that Farwol had failed to comply with B.C.Z.R. § 417.2; and (3) remanded to
the Board with instructions to comply with B.C.Z.R. § 500.14, stating: “Because
[appellants]’ request for a variance was still active at the time the Board issued its
September 2, 2010 [o]rder requesting DEP[S]’s assistance, [B.C.Z.R.] § 500.14 applied.”

STANDARD OF REVIEW

In People’s Counsel for Balt. Cnty. v. Surina, 400 Md. 662, 681-83 (2007), the Court

of Appeals stated:

When [an] appellate court reviews the final decision of an
administrative agency such as the [Board], the [appellate] court looks through
the [trial] court’s . . . decision[], although applying the same standard[] of
review, and evaluates the decision of the [administrative] agency . . . .

In doing so, [the appellate cJourt may not substitute its judgment for the
administrative agency’s in matters where purely discretionary decisions are
involved, particularly whe[re] the matter in dispute involves areas within th[e
administrative] agency’s particular realm of expertise, so long as the
[administrative] agency’s determination is based on substantial evidence. In
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that latter regard, [the appellate court] inquire[s] whether the [administrative
agency]’s determination was supported by such evidence as a reasonable mind
might accept as adequate to support a conclusion. . . . Thus, [the appellate
court] will uphold the administrative decision of the [administrative agency]
if that action was fairly debatable on the facts as found by it.

[The appellate court is] less deferential in [its] review, however, of the
legal conclusions of the administrative [agency] and may reverse those
decisions where the legal conclusions reached by th[e administrative agency]
are based on an erroneous interpretation or application of the zoning statutes,
regulations, and ordinances relevant and applicable to the property that is the
subject of the dispute. When determining the validity of those legal
conclusions reached by the [administrative agency], however, a degree of
deference should often be accorded the position of the administrative agency
whose task it is to interpret the ordinances and regulations the [administrative]
agency itself promulgated. Thus, [e]ven though the decision of the
[administrative agency] was based on the law, its expertise should be taken
into consideration and its decision should be afforded appropriate deference
in [the appellate court’s] analysis of whether it was premised upon an
erroneous conclusion of law.

(One alteration and third ellipsis in original) (citations and internal quotation marks omitted).

DISCUSSION

I. Merger of Lot 13 and Lot 305 for Zoning Purposes

Appellants contend that the circuit court erred in reversing the Board’s conclusion that

Lot 13 and Lot 305 never merged for zoning purposes.'! Appellants argue that Lot 13 and

Lot 305 did not automatically merge just because Edwards owned both. Appellants assert

Upresumably, appellants so contend because each lot can have only one dwelling, see

B.C.Z.R. § 1A04.3B5, and only one pier, see B.C.Z.R. § 415A.2; thus, if Lot 13 and Lot 305
have merged for zoning purposes: (1) the existence of a house on Lot 13 and another house
on Lot 305 would violate B.C.Z.R. § 1A04.3B5; and (2) the existence of the proposed pier

and Lot 305’s pier would violate B.C.Z.R. § 415A.2.
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that substantial evidence supported the Board’s conclusion that Edwards did not intend for
Lot 13 and Lot 305 to merge for zoning purposes.

Appellees respond that the circuit court was correct in reversing the Board’s
conclusion that Lot 13 and Lot 305 never merged for zoning purposes. Appellees contend
that Lot 13 and Lot 305 must have merged for zoning purposes because, otherwise, Lot 305’s
pier would violate B.C.Z.R. § 417.4 by crossing the divisional line between Lot 13 and Lot
305.

In a reply brief, appellants respond that appellees’ contention relies on the doctrine
of automatic merger, which Maryland has rejected.

In Remes v. Montgomery Cnty., 387 Md. 52, 87 (2005), the Court of Appeals held

that two lots had merged for zoning purposes where the two lots “were under common
ownership, and at the time of that common ownership, [] were used in service to one
another.” The Court stated:

[ TThere is ample evidence to conclude the [previous landowners] intended to
use [the two lots] as one property for zoning purposes: the pool on Lot 11
violates (or violated) the prescribed setbacks from the street and from Lot 12,
unless it was dedicated for zoning purposes to Lot 12, and from the time of its
creation was thus an accessory use to the structure or use of Lot 12; the
additions to the house on Lot 12 encroach upon that lot’s setbacks; the circular
driveway traverses both Lot 11 and Lot 12; until very recently the lots were
assessed for tax purposes as a single parcel; and the subsequent . . . deed
conveying Lot 11 and Lot 12 . . . described a single lot comprised of two lots,
in that it reads “Lot numbered eleven (11) and twelve (12).”
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Id. at 68 (footnote omitted). The previous landowners had the pool, additions, and driveway
built before the two lots were inherited by their son, who was a party to the case. Id. at 57-58.

Here, we conclude that Lot 13 and Lot 305 have merged for zoning purposes.
Edwards acquired Lot 13 and Lot 305 at the same time by the same deed. Edwards lived at
Lot 305 and extended Lot 305’s pier, which now not only encroaches on Lot 13’s setback,
but also crosses the divisional line between Lot 13 and Lot 305. In a statement that showed
her intent for Lot 13 and Lot 305 to merge for zoning purposes, Edwards testified: “I don’t
think [a survey] probably would have been needed [to extend Lot 305’s pier] since I owned
both lots.” While Edwards lived at Lot 305, she owned a boat, which she presumably
moored at Lot 305’s pier, which violates B.C.Z.R. § 417.4 by encroaching on Lot 13’s
setback; thus, Edwards used Lot 13 in service of Lot 305—i.e., Edwards needed Lot 13 to
enjoy the use of Lot 305.

Two lots have merged for zoning purposes where—as proof of the two lots’ current
owner’s intent for the two lots to merge for zoning purposes—the two lots’ current owner:
(1) acquired the two lots at the same time by the same deed; (2) built or expanded on one lot
an improvement that violates zoning regulations by encroaching on the other lot’s setback;

and (3) uses one lot in service of the other lot. See Remes, 387 Md. at 68 (The Court of

Appeals held that two lots had merged for zoning purposes where the two lots’ owner at the
time: (1) acquired the two lots at the same time by the same deed; (2) built on one lot a pool

that violated zoning regulations by encroaching on the other lot’s setback, and built on one
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lot’s house additions that violated zoning regulations by encroaching on the other lot’s
setback; and (3) used a driveway on one lot in service of the other lot.).

We reject appellants’ contention that the holding of the Court of Appeals in Remes,
id. at 87, depended on the fact that the two lots “were used in service to one another”—as
opposed to one lot serving the other lot, but not vice versa. Rather, in Remes, id. at 68, the
Court’s holding depended on the fact that the two lots’ previous owner “intended” for the
two lots to merge for zoning purposes. As shown by the evidence discussed above, Edwards
intended for Lot 13 and Lot 305 to merge for zoning purposes.

Although we agree with appellants that two lots have merged for zoning purposes if
and only if the two lots’ owner intended for the two lots to merge for zoning purposes, we
reject appellants’ contention that this Court would adopt the doctrine of “automatic merger”
by relying on the fact that Lot 305°s pier crosses the divisional line between Lot 13 and Lot
305. To be sure, two lots do not automatically merge for zoning purposes just because the
two lots” owner built or expanded on one lot an improvement that violates zoning regulations
by encroaching on the other lot’s setback. However, as the Court of Appeals held in Remes,
id., the encroachment is a highly important factor in determining whether or not the two lots’
owner intended for the two lots to merge for zoning purposes.

We reject appellants’ contention that Edwards did not intend for Lot 13 and Lot 305
to merge for zoning purposes because Lot 305’s pier’s encroachment occurred before

Edwards acquired Lot 13 and Lot 305. Appellants state that, before Edwards acquired Lot
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13 and Lot 305, Lot 305’s pier was built and B.C.Z.R. § 417.4 was adopted. However, even
if Edwards did not cause Lot 305’s pier’s encroachment, she worsened Lot 305’s pier’s
encroachment by extending Lot 305°s pier. Edwards’s extension of Lot 305’s pier—together
with her statement that “I don’t think [a survey] probably would have been needed [to extend
Lot 305’s pier] since I owned both lots”—help show her intent for Lot 13 and Lot 305 to
merge for zoning purposes.

We reject appellants’ and the Board’s contention that Edwards eurrently intends for
Lot 13 and Lot 305 not to merge for zoning purposes; regardiess of Edwards’s current intent,
she previously intended for Lot 13 and Lot 305 to merge for zoning purposes. Before
building a house on Lot 13, living at Lot 13, and having a tenant in the house on Lot 305,
Edwards: (1) acquired Lot 13 and Lot 305 at the same time by the same deed; (2) lived at Lot
305 and extended Lot 305’s pier, which now not only encroaches on Lot 13’s setback, but
also crosses the divisional line between Lot 13 and Lot 305; and (3) used Lot 305’s pier to
moor her boat. Regardless of two lots’ current owner’s current intent, the two lots have
merged for zoning purposes where—at any time, by any owner—the two lots’ owner intended
for the two lots to merge for zoning purposes. See Remes, id. at 82, 85, 87 (The Court of
Appeals held that two lots had merged for zoning purposes where the two lots’ previous
owners—not the two lots’ owner at the time—used the two lots “in service to one another”; the
Court stated that, by the time the two lots” owner at the time acquired the two lots, “zoning

merger had already occurred.”).
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We reject appellants’ contention that, under Mueller v. People’s Counsel for Balt.

Cnty., 177 Md. App. 43 (2007), cert. denied, 403 Md. 307 (2008), Lot 13 and Lot 305 never
merged for zoning purposes. In Mueller, 177 Md. App. at 101-02, this Court held that two
lots had not merged for zoning purposes where the two lots’ owners at the time “never
needed the undeveloped [lot] for them to enjoy the use of their developed” lot. Although the
two lots” owners used the undeveloped lot for a “boat launch[,] a moveable storage shed],
and] ball playing[,]” the two lots” owners acquired the two lots at different times, and no
improvement on one lot violated zoning regulations by encroaching on the other lot’s
setback. Id. at 101. Mueller does not apply where, as here, the two lots’ current owner:
(1) acquired the two lots at the same time by the same deed; (2) built or expanded on one lot
an improvement that violates zoning regulations by encroaching on the other lot’s setback;
and (3) uses one lot in service of the other lot.

Wereject appellants’ contention that, under Mueller, id. at 62 n.11, itis “not material”
that the Board clearly erred in finding that Edwards acquired Lot 13 and Lot 305 at different
times. In Mueller, id., this Court noted that the Board clearly erred in finding that the two
lots’ previous owner acquired the two lots at the same time. However, the Board’s clearly
erroneous finding was “not material” because both the Board and this Court determined that
the two lots had not merged for zoning purposes—a conclusion against which the clearly
erroneous finding weighed. In contrast, here—as appellants admit-the Board clearly erred in

finding that Edwards acquired Lot 13 and Lot 305 at different times; and the Board’s clearly
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erroneous finding supported its conclusion that Lot 13 and Lot 305 never merged for zoning
purposes. As discussed above, it is material that Edwards acquired Lot 13 and Lot 305 at the
same time by the same deed.

For all of the reasons discussed above, we reverse the Board’s determination that the
two lots did not merge, and affirm the circuit court’s holding that Lot 13 and Lot 305 merged
for zoning purposes; thus, we remand to the Board for further proceedings consistent with
this opinion."

I1. Petition for Variance
Appellants contend that the circuit court erred in reversing the Board’s conclusion that

appellants did not need a variance from B.C.Z.R. § 417.4 to build the proposed pier.

120n remand, the Board should determine the proper remedy for the apparent violation
of B.C.Z.R. § 1A04.3B5 due to the existence of a house on Lot 13 and another house on Lot
305. Additionally, the Board should determine the proper remedy for the apparent violation
of B.C.Z.R. § 415A.2 due to the existence of Lot 305’s pier and the proposed pier, which
appellants have already built, as they admitted at oral argument. One possible remedy is
resubdivision, through which both houses might legally remain if Lot 305’s pier is removed
or altered so that it no longer encroaches on Lot 13’s setback. See Remes, 387 Md. at 87 (“In
order for Lot 11 to be utilized separate and apart from Lot 12, there would have to be a
resubdivision of the combined lot, creating two lots both of which meet the requirements of
both the zoning ordinance and the subdivision regulations. In that process it may well be
necessary to seek zoning variances as to setbacks, or to remove the setback encroachments
of the structure on Lot 12.”).

We note that, although Lot 13 and Lot 305 have merged for zoning purposes, Lot 13
and Lot 305 remain separate for title purposes. Two lots’ merger for zoning purposes does
not cause the two lots to merge for title purposes. See Remes, id. at 66 (“[Z]oning merger
does not cause a nullification of any subdivision that has previously occurred. It merely
consolidates lots insofar as the determination of what can be constructed upon that land, or
what uses can be made of it, bearing in mind the requirement that one must comply with
zoning requirements including area, setback, etc.”).
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Appellants argue that, although Farwol did not apply for a variance from B.C.Z.R. § 417.4
to build the proposed pier, appellees raised the issue before the Board by contending that
appellants needed a variance from B.C.Z.R. § 417.4 to build the proposed pier.
Preliminarily, for four interrelated reasons, we invoke our discretion to review the
issue of whether or not appellants needed a variance from B.C.Z.R. § 417.4 to build the
proposed pier. See Md. R. 8-131(a) (“Ordinarily, the appellate court will not decide any
other issue unless it plainly appears by the record to have been raised in or decided by the
trial court, but the Court may decide such an issue if necessary or desirable . . . to avoid the
expense and delay of another appeal.” First, at oral argument, the parties agreed that this
Court should address the issue. Second, the record is sufficiently complete for this Court to
decide the issue, as: (1) the parties raised the issue before the Board; (2) the parties offered

evidence that was relevant to the issue; and (3) the Board decided the issue. See O’Brien v.

Bd. of License Comm’rs for Washington Cnty. , 199 Md. App. 563, 585 (2011) (“[T]he

record was sufficiently complete for . . . this Court to decide all the issues[.]”). Third, to
remand this issue to the Board would waste judicial resources. See Zimmer-Rubert v. Bd.

of Educ, of Balt, Cnty., 179 Md. App. 589, 595 (2008), aff'd, 409 Md. 200 (2009) (“[F]or

this Court to remand the issue . . . to the trial court for ‘full consideration’ would be a waste

of judicial resources.”). Fourth, a review of the record clarifies that appellees’ opposition to
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the proposed pier—rather than the proposed mooring piles—was the heart of the case.” See
Parham v. Dep’t of Labor, Licensing & Registration, 189 Md. App. 604, 616 (2009) (This
Court decided a certain issue where the issue was “the heart of the case.”)."

Next, we are satisfied that substantial evidence supported the Board’s conclusion that
appellants did not need a variance from B.C.Z.R. § 417.4 to build the proposed pier. The
Board credited Staley’s supplemental plat, which: (1) draws the divisional line between Lot
12 and Lot 13 as extending from the corner of the bulkhead that straddles Lot 12 and Lot
13;" and (2) shows ten feet of space between the proposed pier and the divisional line
between Lot 12 and Lot 13.

Finally, for three reasons, we conclude that-although Farwol’s plot diagram did not

show Lot 12’s outlines—Farwol’s failure to comply with B.C.Z.R. § 417.2'¢ does not merit

BIndeed, Mr. Lehner testified that the proposed pier “was going to be interfering with
the only channel [he] ha[s] to get in and out of [his] own pier.” Additionally, the proposed
mooring piles were to be south of the proposed pier—i.e., near the proposed pier’s side that
was opposite Lot 12 (appellees’ property).

"Because we invoke our discretion to review the issue of whether appellants needed
a variance from B.C.Z.R. § 417.4 to build the proposed pier, we do not reach the circuit
court’s holding that, because the petition for variance was strictly for the proposed mooring
piles, the Board lacked the authority to conclude that appellants did not need a variance from
B.C.Z.R. § 417.4 to build the proposed pier.

5The Board discredited Patton’s testimony that the divisional line between Lot 12 and
Lot 13 extends from another part of the bulkhead that straddles Lot 12 and Lot 13.

16<All applications for waterfront construction . . . shall be accompanied by a plot
diagram . . . showing the outlines of the property in question and of adjoining properties|.]”
B.CZR. §417.2.

-17 -



reversal of the Board’s conclusion that appellants did not need a variance from B.C.Z.R.
§ 417.4 to build the proposed pier. First, before the Board was a petition for variance, not
an application for a building permit,'” which B.C.Z.R. § 417.2 concerns.'® Second, the parties
had the opportunity to review Staley’s supplemental plat, which apparently complies with
B.C.Z.R. § 417.2. Third, it is unclear what issue, if any, the Board would need to resolve on
remand.

For all of the reasons discussed above, we affirm the Board’s determination that a
variance was not required, and reverse the circuit court’s reversal of the Board’s conciusion
that appellants did not need a variance from B.C.Z.R. § 417.4 to build the proposed pier;
thus, the Board’s conclusion stands.

IT1. Compliance with B.C.Z.R. § 500.14

Appellants contend that the circuit court erred in remanding to the Board with
instructions to comply with B.C.Z.R. § 500.14. Specifically, appellants argue that B.C.Z.R.
§ 500.14 did not apply to the petition for variance because the Board dismissed as moot the

petition for variance."

7An application for a building permit is distinct from a petition for variance.
Compare Balt. Cnty. Code (“B.C.C.”) § 35-2-301 et seq. (concerning building permits) with
B.C.C. § 32-3-301 et. seq. (concerning variances). Here, Edwards applied for a building
permit, and Farwol filed the petition for variance.

BSpecifically, B.C.ZR. § 417.2 applies to “applications for waterfront
construction].]”

In their brief, appellees do not respond to this contention.

-18 -



“No decision may be rendered by the Zoning Commissioner on any petition for . . .
variance . . . unless the Zoning Commissioner has received from [DEPS] written
recommendations[.]” B.C.Z.R. § 500.14.

Here, we conclude that B.C.Z.R. § 500.14 did not apply to the petition for variance
because the Board never made a decision on the petition for variance—i.e., the Board never
decided whether to grant or deny the petition for variance. In its September 2, 2010, order,
the Board deferred its final order, stating: “This hearing will remain open[.]” In its
September 22, 2011, order, the Board dismissed as moot the petition for variance. Because
the Board never made a “decision . . . on any petition for . . . variance[,]” B.C.Z.R. § 500.14

did not apply to the petition for variance.”

t apply to the petition for

3
2

20 ~aiiee we roneclhiide P 1
Because we conclude that B.C.Z.R. § 500.14 d

1(1
variance, we do not reach the circuit court’s holding that the Board failed to comply with
B.C.Z.R. § 500.14.



For all of the reasons discussed above, we affirm the Board’s decision not to address
B.C.Z.R. § 500.14, and reverse the circuit court’s remanding to the Board with instructions

to comply with B.C.Z.R. § 500.14.

JUDGMENT OF THE BOARD OF APPEALS OF
BALTIMORE COUNTY REVERSED, IN PART,
AND AFFIRMED, IN PART, AS FOLLOWS:
REVERSED AS TO THE CONCLUSION THAT
LOT 13 AND LOT 305 NEVER MERGED FOR
ZONING PURPOSES AND REMANDED FOR
FURTHER PROCEEDINGS CONSISTENT WITH
THIS OPINION; AFFIRMED AS TO THE
CONCLUSION THAT A VARIANCE FROM
B.C.Z.R. §417.4 WAS NOT REQUIRED TO BUILD
THE PROPOSED PIER; AND AFFIRMED AS TO
THE BOARD’S DECISION NOT TO ADDRESS
B.C.Z.R. § 500.14. COSTS TO BE PAID 2/3 BY
APPELLEES AND 1/3 BY APPELLANTS.
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August 13, 2012 -

#7904

Arnold Jablon, Esquire
Deputy Administrative Officer
Director, Department of Permits
Approvals & Inspection
111 West Chesapeake Avenue
Towson, Maryland 21204

RE:  In the Matter of the Application of: Muriel Edwards
Property Located at 1012 Susquehanna Avenue
Before the Baltimore County Board of Appeals
Circuit Court Case No.: = 03-C-11-010501
- CBA Case No.. 09-319-4

Dear Mr. Jablon:
This case has been before the Baltimore County Board of Appeals with the subsequent

appeal to the Circuit Court for Baltimore County. Judge Susan Souder, in the attached Decision,
reversed and remanded the matter back to the Board of Appeals for Baltimore County.

‘Subsequently, a Motion was filed by John H. Michel, Esquire, of Huddles, Jones, et a/., on

behalf of Muriel Edwards to reconsider her decision.

We have received an Order dated July 24, 2012, in which the Judge refuses to alter or
amend the Court’s April 27, 2012, Memorandum, Opinion and Order. Iam attaching a copy of
the Court’s April 27, 2012, Oplmon and Order as well as her July 24, 2012, Order denymg the
Motion to Alter. C - N

Her Decision raises serious questions about a pier already constructed by the property

- owner, as well as a potential issue relative to whether or not there was a merger of lots by the
‘property owner which resulted in an illegal second home being constructed.

Moquétqf/}


mailto:JCHOLZER@CAVTEL.NET

Arnold Jablon, Esquire
August 13,2012

Page two -

By copy of this letter, I am forwarding it to Mr. Brand who was a witness in the case, and
to Mr. Gardina, who is familiar with this issue as well.

At this point, we do not know whether the Edwards are going to appeal to the Court of
Special Appeals or subject themselves to jurisdiction of the County Board of Appeals again. In
any event, I wanted the County to be brought up-to-date with the last Order of the ClI‘Clllt Court
for Baltimore County. .

Very truly yours,

. J. Carroll Holzer

J Cﬁ:mlg
Enclosure
cc: Mr. Thomas Lehner

The Honorable Vince Gardiﬁa
Mr. Donald B;and



IN THE MATTER OF; . INTHE

ROSEMARIE LEHNER, et al. - A ,
: f o CIRCUIT COURT

FOR JUDICIALREVIEWOF ~ *  FOR
THE DECISION OF THE L

. BOARD OF APPEALS - . *  BALTIMORE COUNTY

OF BALTIMORE COUNTY o o .
' B * Case No. 03-C-10-10501

* ¥ .k * .k x

| MEMORANDUM OPINION AND ORDER

ThIS matter comes before the Court on the Petmon for Judicial Rewew

il led by Rosemarie and Thomas Lehner (“Petttroners”) on October 21, 2011.

. Petltloners are seeking review of the September 22, 2011 decision of the

Baltimore County Board oprpeals (“the BOard") which decided‘that Muriel
Edwards and'Dennis. Faruol (" Respondents ) dsd not need a zonmg varlance for.
moonng plles and a pier in Frog Mortar Creek near Respondents property. A

hearing on this matter was held in this Court on April 5, 2012. For the Teasons

~ set forth herein, the decieion of the Board shall be affirmed in part and reversed

in part.
"BACKGROUND

‘ In June 2009, Respondents applied to Baltimore County for‘a variance for
two mooring piles in Frog Mortar Creek off ehore from their properties, 1012
Susquehanna Avenue (Lot 13) and 1016 Susquehanna (Lot '305)’in the Bow!eye

Quarters area. Petmoners own 1004 Susquehanna Avenue (Lot 12) adjacent to .

| Respondents property Specifi cally, Respondents requested a variance from 10-

-foot setback rules so that they could install the pﬂes on the property line between

900‘1 03 (9
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: Lots 13 and 305, even though they owrl. both properties.. Res'pondenjts applied
for thevvariancev on the advice of _afB‘altimore County zon’inglofﬂce@mﬁp}oyee.

See Transcript of Baltimore nghty Bc_;ard of Appeals ‘hearing, Marbh 10, 2010,
pp. 25-26." In their appilicati:on and accompanying élot diagram, Respondents
also déscribed a probosed pief that would“extend from Lot 13, close to
Pet\itioners’ ‘pr:operty at.1 004 Susquehénna Avenge '(Lot 12); Réspondents, -
howéver, did not épply for a variance to bui}d the proposed pier bgoause they

believed ft would not cross the 10-foot setback line from Petitioners’ lot. T1, p. R

4. - -

| On July 28, 2009, tﬁe courm/ De@uty an\i'ng Commissione;r (DZC) :
conducted a hea’ring‘in the matter. Respondent Dennis Faruol testified that the .

. pr_oposed pief‘ 'wéuld stiﬂ allow a 55—f0§>t—-wide havig‘able’acoess to Petitioners’ - ‘k
existing pfer and wc;uld also meet aivisidnal lihe reqdir.e'mehts.z See !h Re:

' Petition for’Admihistra‘tive Vafignce, Caéé No. 2009-0319-A, Findfngs of‘F_act and

Conélus‘ions of Law, (heréihaﬁer DZC Deciiéibn)’, p 3. Pétitibner Thomas Lehner |

testiﬁéd that he betfeVed vtﬁe p}éposed piér would violate environrﬁental

régulatiqns and also interfere with naviga}tidn to Petitioners’ pier. DZC Decision,

" pp. 4-5; also T1, p. 122, | B -

: Oﬁ August 13, 200'9, the DZC 'gran‘ted the variance for fhe mdéring piles. |

The DZC found that, because-the biles wo‘u\d be on the side of Lot 13 opposité

' The Board conducted three hearings in this matter. The transcript of the March 10, 2010 hearing
will be referred to as T1 hereafter. The transcript of the hearing held June 17, 2010 will be
gesignated as T2. The transcript from the August 9, 2011 hearing will be désignatéd as T3.

No mention is made in the DZC Decision of the requirements of Baltimore County Zoning -
Regulation (BCZR) 417.3(b), which defines how divisional lines on waterfront lots are calculated.

Respondents did not draw p;dperty boundaries correctly in their plot diagram. -
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from Petrtroners Lot (1 2), they would not interfere with Petrtloners access to

Petrtroners pier. DZC Decision, p 6. Of the proposed pier,. the DZC wrote that |t

appeared Respondents could build 1t wrthout variance relief but wou{d need to

fotlow environmentai regulati‘ons.‘ ld Petition,ers appealed the DZC Decision to -
the Boérd_. | | | |
The Board Conduoted de novo hearings}on Mercn 10, 2010 and June 17>

- 2010. Testrfymg were Respondents Petrtroner Thomas Lehner; James S. Patton
and Bruce Doak expert wrtnesses for Petitioners; and John A Staley, expert
witness for Respondents. Mr. Doak and Mr. Staley, both professronat surveyors,

‘ dvisagreed on the Iocation‘of:’the “mean low \a\reter line” (‘;MLW line™), which was
needed to_create a baseline along th,e' ‘snore_ of Petitioners’ property. In fact,
neither side produced a deﬁnitiori"of‘ the MLW line thatwas accepteble to the ’
Board. Under BCZR 417.3(b), this deﬁnitton was essential to'draw the divisional -
line'kbetween Petitionere’. and’ Respondents":properties'. The determ'ination. of the
divisionat line, in turn, was needed to decide \'rvhether a variance was needed on
the Lot 12- Lot 13 side of Respondents property to install the prles

In its Order dated September 2, 2010 the Board determrned nt was
essentral for the county burldrng engrneer Donald Brand, to ctanfy and defne
MLW. The Board rnvoked Baltimore County Zoning Regulatrone (BCZR) §5014
to‘ request the assistance of tne engineer. See Order of September 2, 2010. -

(“First Order”) p 4. The Board also submitted a question to the county

| Department of Envsronmental Protectron Resource Management (“DEPRM”) to

wit, whether the installation of the piles woutd meet the requirements of § 500.14.



Id., ‘p 5. Even‘ thoughfhé First O‘rder rﬁentions Respondents' desire tof build a
pier, the Order focuses on the answers needed about variance, the dzv;smn line
and MLW i in regards to the plies only.
The }Order’s final line state‘d 'that a party Cdu’ld petition for judicial review of -
-the Order. Id Petitioners did s'f';‘:.on_\September’ 30, 2010. On April 15, 2011, the’
Court remanded the matter béck to theA Boa"rd, as it was not final. |
| The Boar»d/ held a third hearing on Aﬁgust 9,201, pri'marily on the MLW
issue. Mr. Brand sent the Board a Ieﬁé‘ron Sépfembér 7,'201 0, stating tbét the
MLW was the average of all wgter, _heights observed over the National Tidal
Datum Ebdch ("NTDE"), currently 198&3—2001.’ At the‘ Augustg héaring, Mr :
Brand testified that if thére Weré conflicts améng surveyors as to é MLW line; he
would wetgh most heavny in favor of a surveyor ‘who used the NTDE. T3 32: 12-
14 Mr Staley testified that once he understood that NTDE was to be the basas
~of the MLW line, he visited the prppertles on October 18, 20‘10 and drove a stake
ivnto the NTDE-determir_}'ed MLW lihe at.the propérty line between Petition‘ers" a'nd ,
Respondents" properties. T3 47750.- He concluded that no variance was needed |
forthe piles. T362. |
“Inan éarlier survey, Mr. ’Sta!ey determined that fhe MLW line intersectéd
with the corner of a bulkhead’ between Petrt ioners’ and Respondents propertles .
-T2 88:16 to 89: 15 Mr Doak, the surveyor who testified as an expert for the
Petn‘.loners also testified he used the corner of that bulkhead for his calculatlo;ws
T2 159 6. Mr. Doak testlf:ed as to why his diagram, Protestants Exhlbtt 15, was

~c:orrec:t in showing a basehne along the shore of Petitioners’ property at an angle

'.f



sigrﬂﬁcantly different than Mr. Stal‘eyvcak’:ulated. T2} 156503-‘170{(‘)4. Mr. Ddak's
) calculation of the dr\rision line. between Petitioners' and Respondents’ prbper‘ry'
was, therefore, different. Fhe 10-foo’r setback from Mr. Doak’s division line’ |
allowed, in hisvopinion, only a small, érross;hatched area in which Respdndents
- could build a r)ieri T2 162:;17—19. Mr.“Dbak implied from his testi.mo‘ny and
| diagram that Respondents would need a variant:e for the 'p'ites and pier, but he
| never directly gaVe that opinion | |

ln any case all of Mr. I‘I)ovak 's tes‘umony was grven before the Board
obtamed the NTDE- based definition of the MLW line from Mr. Brand and before
Mr Staley redid hrs calculatrons using that definition. ‘

The Board issued its Final Order on September 22 2011 The Board
accepted the f ndmgs ‘of DEPRM tha’t ’the mooring pr!es wou!d have no adverse ‘
env;ronmenta( impact. In addrtlon the Board concluded that Mr. Staleys

‘testlmony was more credlble than that of Mr. Doak or Mr. Patton. The Board

t

stated:

The Board is of the opinion that the line drawn by Mr
Staley to the point at the corner of the bulkhead on

~ the property line of the Edwards, adjacent to the

- Lehners, is the proper line to be drawn See Final

‘Order, pp 8-9.

Based on Mr. Staleys opinion, the Board concluded that no variance was

needed to lnstall the prles
The Board addressed the proposed pier as well:

While the Petition did not request a variance for the
construction of the pler on thé Edwards property, the
Board is of the opinion that it should not leave that
question in doubt. The Board finds that there is no -



: necessuty for a variance to be granted for construction
of the pier extending from Lot 13, which is the
proposed pier that the Petitioners are plannmg to

build. Frnal Order, p: 9.

Thrs opinion was also based on the Board s determmatlon that there was
never a merger of Respondents Iots Lot 13 and Lot 305, for zoning purposes.

- This decision was ba_sed ona Board conolusxop that Respondent Edwards had
purchased the two lots at different ‘ﬁm‘es fhat the two lots have always been kept |
separate for tax purposes, and that Respondents propose to sell or rent Lot 305
in the future. /d., pp. 9 10. | |

" Finally, the Board accepted the ﬂ'nd‘ipgs of DEPRM in ’tha’r the mooring‘ .
piles wodld have no adverée epvirohmental effect. /d. p' 10. The Board noted

‘that nezther party questroned the information DEPRM submﬂted Id p.7. |

| In conolusron the Board ordered that the Respondents pe’ntron for

- variance for the mooring piles bedrsm ssed because it was moot.

~ ISSUES FOR REVIEW

1. " Did the Board err by accepting Respondents original site plan
and further compound the error by subsequently remanding the
matter to the.Baltimore County building engmeer’?

2. . Did the Board err by determining the mean low water line as
' deﬂned by Respondents?

3. Did the Board IegaHy errin denymg that Respondents propemes ‘
+ (Lots 13 and 305) were not merged? ,
4, Did the Board err in not denying Respondents’ request thus

providing them with a “second brte of the apple”’?

5, Did the Board err in relying on the DEPRM report because it faHs
- to provide facts and reasoning for its concluSIOn'? ‘


http:future.ld

’ STANDARD OF REVIEW

| A oourt is “’hmlted to determining lf there is substantial evidence in the
record as a whole to support the,agency’s ﬂndings an'd‘conclusions-, an‘d to
determine if the admihigrrative decfsion is premised upon a-n erroneous |
cohclusion 6\‘ law.” -United Parcel Service Inc., etal v. Peoble’s Counsel for .
Ba[tlmore County, Md 336 Md. 569, 577 (1994) see also Mb. ANN. CODE, STATE
GoV' TART § 10-222(h). |
| “In applying the substanfial‘evidénce test, a re\éiéwin’g court decides -
;whether a 're'asonrng mind could have réached the fact’ua! conclusion the agenby* '
reached.” Board of Physrc:an Quality Assur. v. Banks 354 Md. 59 at 68 (1999)
:(quotmg Bu/luck V. Pelham Wood Apz‘s 283 Md. 505, 512 (1978)) The court
‘ “must review the agency s decision in the light most favorable to It the agency's
, decusmn is prima facie correct and presumed valid....” CBS V. Compfroller 319~
. Md. 687, 698 (1 990) quyotlng Ramsey, Scaﬁett & Co. v. Comptroller, 302 Md.
825, 834-35 (1985)). Thevcourt néeds to defer to ,the faét-ﬁnding of the égency
ernd the inferences draWn by-the. agenéy, as Iéng 'és' those inferénoes ére
supported by the record. ld |
| A reviewing court must not “substrtute rts own judgment for the expertlse
~ of those persons who constltute‘the admmzstratwe agency ” Umz‘ed Parcel
| | .:Servrce 336 Md. at 576-77 (quotmg Buffuck 283 Md. at 513), Furthermore “an
administrative agency s mterpretat on and application of the statute wh ch the

a‘gency a_dmlmsters should or,d:__na‘rlly be given considerable weight by reviewm"g

(.



@ @
~ courts.” Banks 354 Md at 69 (cntmg Lussierv. Md Racmg Commzss;on 343
Md 681, 696 97 (1996)) '

| In 1ud|c:|a| rewew of zoning matters, Iinc!uding épecial ekcéptions and
variapce, the correqt ‘;est to be apvplied is wﬁlethér thevissfxe before the: |
adminiStrative bédy is “fair!y debatable,” that is whe'ther its detérrh'inatioh is
' based upon ewdence from whlch reasonable persons could come to dlfferent
conclusxons White v. Non‘h 356 Md 31, 44 (1999). However, when an “
’adm_lmstratlve agency’s conclusnons are not supported by competent and
"substantial évidence or where the agency draws irﬁ;iierrhissib'le or unreasonablé. '
inferences from undlsputed evsdence such dec;smns are due no deference.
Chesley v. Cn‘y of Annapo/ls 176 Md. App 413, 431 (2007) Whether reasonmg
minds could reasonably reach a conclus_ion fr_.omv facts in the record 1s’ the

essential test. /d.

" DISCUSSION

1. Did the Board err by accepting Respondents’ original site plan and -
further compound the error by subsequently remandmg the matter to
the Baltimore County. bu:ldmg engmeer? , :

; .

Petitioners request the Court reverse the Board's déci‘si‘qn,based on the
failure of Reépqndeﬁté to comply with BCZR §4‘1 7.2 ét the beginning of the
p»rqc‘ee'dings. The Courtfafﬁrms the Board'’s déciéion with re’gafd to the mvoring
| ’ pilés but reverses wifh regard to the proposed pier‘ | - |
| BCZR §417.2 apphes to all appizcatlons for waterfront construct;on Wthh
" must be filed WIth the Bulidlng Engmeer All such apphcatlons must be

accompamed bya plot diagram



shoWing the outlines of the property in question and of
adjoining properties, and showing any existing construction
beyond mean low tide, as well as details of the proposed

construction.
The diagram s:ubmitted by Reépor;dents did not show the outlines ‘of all
adjoining properties and as é result‘»c‘iid rzot comply with‘thé regulation. -

: Respondents‘ petition fbr variance, at fhe beginning of theﬁ procé‘ss,
concerned only a,variande requeéted for a setback _frbm the prope“rty line |
Vbet\‘/;/eeh Respondents’ lots,y Lots 13 and 305. for the purpbée of installing the
mooring ‘pilés. Although the DZC mentions the propos.ed'}»pie_r,, his remarks are‘ V
conclusory as to Whethér a variance would be required beéause of setbacks from
Petitivoners’ property: |

Mr. Faruol noted that the proposed pier would still"
allow a 65-foot-wide navigable water access to Mr.
and Mrs. Lehner’s existing pier and would also meet
divisional line requirements. The need for the

‘variance comes from the other side of the proposed
pier where the mooring piles would be located.

'~ DZC Degision, p. 3.

~ Although it appears Petitioner can construct the
proposed pier without variance relief, it is also evident
- that Petitioner would be unable to set mooring piles of -
any meaningful- width from the pier in orderto
accommodate a boat slip and boat- lift without the
requested variance réelief.

Id., p.6.

- Finally, the DZC madé’it clear that the vafiahce request focused |
éxciusively oﬁ the moofing piles. The DZC noted Petitioners’ protests agaihst '
. the proposgd 'pier interfering with Petitioners’ proﬁerty, Id., pp. 4-5. He

concluded that installation of the piles would not have any defrimental impact on



Petitioners’ pier or Petitioners’ abiriry to access and continue to use and enjoy
their pier. /d., p. 8. Regarding,the proposed pier,vthe DZC focused only on
‘ ‘Petitioners’ environmental concerns; he concluded that Respondente' |
compliance with Critical Area \?a_riance regularions and DEPRM comments
submitted to the Zoning Advisory Comrﬁit’ree would adoress those concerns. Id.
a During the proceeding, borh sides submitted diagrams prepared‘ by laod
surveyors to the Board, although only the Respondents’ dlagrams bore the seal
of a surveyor Pe‘rrtloners also submltted to the Board diagrams that a civil
engmeer had prepared for Petitloners |
. Respondents ul’amately dld submit two plot diagrams prepared by a-
professional Iand sur,veyor which fully complied with BCZR §417.2. Pefitioners B
had amnple opportunity fo address the diagrems submitted. - |
'Althoogh the Court agreee’that’ the Building Engineer erred in aocepting
Respondents original dragram which did not comp|y with BCZR §417.2, that
error was not * comp.ounded. There was no remand” to the Building Engrneer
Rether, the Board invoked BCZR §501.4 to solicit the assistance of the Engineer. .
Conceminé the mooriné ’piles!, the Court has'not been persuaded that - |
Petitioneré have been prejudiced by the submission of the original plan that did
| not fully comply wnth the rule. - o
Regardmg the proposed pier, however the Court concludes that the
Board did not have substantial evrdenoe to oonclude that no variance is needed.
. Whire the Boa'rd hea'rs appeél's 'f,ron*{ rhe‘Zonihg Comm'issioner de novo, BCZR

| §501.6, that does not mean it r;ein rule on a waterfront construction project that




was not the subject of the appeal. The DZC's Decision focused exclusively on
the mooring piles. The Board did not have the authority to also make a ruling on
the proposed pier, a separate project that was not a subject of the appeal.

Respondents did not follow the proper procedures from the beginning of

the zoning process for construof_ing a pier. Because of the lack of compliance
g‘iz’ , with BCZR §417.2 regarding the outlines of adjoining propetties, the Court finds
there was not substantial evidence for the DZC or the Board to conclude that no |
variance from the setbacks of Petitioners’ property was requn’ed for oonstructlon
of a pier. Such evidence, as part of an apphcation for waterfront construction in

compliance with‘§41 7.2, must be submitted to the Building Engineer before the

DZC and Board-cai rule,

% The Board's decision regarding the pier is reversed. The matter shall be

remanded for further proceedlngs conSJStent with this Oplnion

tt‘&‘?-.h
2. Did the Board err by determmmg the mean low water line as defined
by Respondent? :

wiFF
mﬂ Wuﬂﬁ;

The properties of both Petitioners and Respondents have irregular
shorelines. BCZR §4_1.7.3(b) defines how divisional lines between properties with*
irregular shorelines are to be drawn:

Where the shoreline is not etraight, draw a baseline
between the two corners of each lot at mean low
water line.” Then draw a line from the corner of each
proprietor's property into the water at right angles with
the base line (emphasis added).
Nearly all of the Board's focus at the August 9, 2011 hearing concerned the
location of the mean low water (“MLW") line. According to the regulation, the

point from which the divisional lines must be drawn is the intersection of two
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lines: the MLW line and the property line between Petitioners’ and Respondents’
properties. Evidence presented at the August 9, 2011 hearing demonstrated that
the NTDE was the required, eﬁjective measure to determine the MLW line on any
given property.

There .is sub\stantiel eviden'ce to support the Boerd’s decis.ien that Mr.
Staley’s calculations of |ntersect|on of the MLW line and Petitioners-Respondents
property line are correct It is clear from the exhibits and testimony that Mr.
Staley, like Mr Doak used the' corner of the bulkhead that ahgned with the
Petit:oners Respondents property line to determtne one comer point for his
calculations. There are two chief differences between Mr. Staley’s and Mr.:
Doak’s calculations. The firs‘t is their respective detefminatiens of the MLW line;
Mr. Doak did not use the NTDE. The seeond difference is based on the first:
their respective determinatione of the other corner point with Lot 11, on the
OPPOStte side of Petltxoners property. These dn‘ferences caused their respective
divisional Imes to vary considerably from each other Because Mr. Doak did not
use the'NTDE, however, the Board was within its authority to re}ect his
calculations of the other corh’er point, baseline and divisional line. In addition, the
Board was within ifs authority to r'é;eet Mr. Pation's location of the MLV fine.

Testimony was 'elici’ied that the end wieth of the bulkhead, 1.5 feet, was on
- Petitioners’ property. Mr, Staley eventually agreed with Mr. D_oak and Mr. Patton
that this fact was true. T3 66:5-12 and 71:4-7. But the fact that the end width of

the bulkhead between Lots 12 and 13 lies on Petitioners’ property is immaterial,

12 -



(-4
g

AT,

L3

as Mr. Staley di& not calculate the joint property line from the end width of the
bulkhead: | | | |

Mr. Staley's credentials are paﬁ of the record and not questioned by
Petitionérs. He visited the properties twice. On the second.occasion; he used the
NTDE té calculate the MLW line. The Board found Mr. Staley to be a credible
witness. Thereis corhpetent and substantiai evidence for the Board's

determination.of the MLW line.

Did the Board legally err in denying thaf Respondents’ properties (Lois 13
and 305) were ﬁ_ot merged? - '
oS The Board found that-theré was never a merger of Lots 13 and 305. Final
Order, p. 9. The Board reasoned that the mstant case was different from Remes
V. Montgomery County, 387 Md. 52 (2005) cited by Petitioners. The Board
found that Respondents bought the lots at different times and that the two lots
were taxed séparately-. The Board's finding that ihé lots were bought at différént

times appearé incorrect. Mrs. Edwards testified that she purchased both lots in

1985. T1, p. 155. See also Réspondents’ Answering Memorandum, p. 24.

“In Renﬁe_s, a family owned two contiguous lots, 11 and 12, bought in the
1950s. They built a semi-circular driveway that served both lots, a swimming
pool on Lot 11 that was an accessory to their home on Lot 12, and made
additions to the home that encroached on the setback fines of Lot 11. The lots
were not taxed separately uriti 2003

The Court in Remes applie& its concept of zoning merger from Friends of

the Ridge v. Baltimore Gas & Elec. Co., 352 Md. 645 (1999): two or more lots

13



“held in common ownership where one lot is used in service to one or more of the
other cémmoh lots solely to meet zoning requirements, 387 Md. at 64. Merger
may be derived from the common owner's intent, as evidenced by intggrating or
utilizing the contiguous iots in the sérvice of a single structure or projéct. 387
Md. at 86, citing 352 Md. at 658. When zdning merger occurs, however, tﬁe lots
remain divided for subdivision purposes. 387 Md. at 67. The Court found that for
Lot 11to be used separately and apart from Lot 12, there would have tobea
resubdivision of the combined lot, creating two lots, both of which would have to
meet zoning reguia‘ﬁons and subdivision regulations. |

Respondenté argue that the instant case is more like that of Mueller v.
People's Counsel for Baltimore Cbunty, 177 Md. App. 43 (2007). See

Resbondents; Answering Men#orandurh p.25. In Mdel!er the properties in

question were lots 66 and 67. Lot 66 was used for the residence; Lot 67, for
. recreational purposes only, The iots were deeded and taxed separately. The
owner testified that he_never intended_to merge the lots, and that Lot 67 did not
éerve.as a side yard to Lot 86. -The Court's key finding, ho_wei.fer, is that the
owner never needed Lot 67 to enjoy the use of Lot 66. |

The instant égse is different from the Mueller case. Exhil:\;its and testimony
éstab[ishe‘d that tﬁe existing piér éxtending from Lot 305 crosses the Lot 13 Lot .
305 property line and extends Weli into Lot 13. Lot 13 is clearly used in service of
Lot 305 fo enéble the use of thc_a existing pier. Put another way, Respondents

need Lot 13 to enjoy the full use of Lot 305.
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Therefore, under Rldge Remes and Muelfler, l.ots 13 and 305 are merged
for zoning purposes, even if they remain separate for subdrws;on purposes.
Because the lots are merged, no variance would be required for the piles if all
other conditions were satisfied. |

Whi[e'the Board erred in its app[icatioh of the zoning merger law, it was

| correct to note fhe existing pier will become problematic upon sale of Lot 305. As
noted in Remes, hoth lots would have to meet zoning regulations and subdivision
regulaﬁone. Tﬁe existing pier Would do more than cross the property line; it
would encroa_ch far beyond the 1 0-foot setback line from Lot 13,

The Board's decision in regards to the merger is hereby reversed ahd

remanded for further proceedmgs con3|stent wrth this Opmlon

w.m “%3  Did the Board err in not denymg Respondents’ request, thus
. providing them with a “second bite of the appie™?

Petitioﬁers argue that the Board, at the ciose of its hearing on-June 17,
12010, should have denied Respondents' petition for a variaﬁce because
Respondents failed to present neCeesary evidence, i.e.,' the definition of MLW.
As Respondents note, thls argument must assume that the Board’s
proceedings ended with the June 17, 2010 hearing. That is not so. Inits
vSeptember 2, 2010 Order, the Board properly invoked Baltimore County Zoning
Regulations (BCZR) §501 .4 to request the assistance ef the county building
“engineer and DEPRM. The Board also clearly noted:
| This hearing will remein open until such time as a
decision is rendered by the Building Engineer and
DEPRM (emphasis added). Should either party desire

to question DEPRM or the Building Engineer or their
Representatives, under oath, or present additional

15



evidence as a result of the decision of the Building
Engineer or DEPRM, the Board will reconvene a

_ hearing to.accept evidence solely with respect to that -
issue. - September 2, 2010 Order, p. 4.

Despite boﬂerplate language regarding judicial review at the end of the
Order, the Ianguage quoted above provides substantial evidence for the Board to
reconvene. This Court deflnt-tn./ely answered this question on March 28, 2011
when it gran’téd Respondeﬁts’ motion to dismiss Peﬁtiohers' September 30, 2011
petition forjuéiicial review. That petition was premature. The case was properly

remanded to the Board for further proceedings and a final decision,.

4. Did the Board err in relying on the DEPRM report because it fails to
provide facts and reasoning for its conclusion?

Petitioners argue that.thé Board relied on a report from DEPRM that
“abjectly faliie'c'i to satisfy the requirements” of BCZR §500.14 because it was
conclusory instead of stating factual findings.

BCZR §500.14 states:

No decision may be rendered by the Zoning

Commissioner on any petition for special exception,

{vanance or special hearing unless the Zoning

‘Commissioner has received from the Dtrector of

Environmental Protection and Sustainability®, or his

designated representative, written reCommend ations
_ describing how the proposed request would:

A. Minimize adverse impacts on water quality that
result from pollutants that are discharged from
structures or conveyances or that have run off from

surrounding lands; -
B. Consetve fish, wildlife and plant habitat; and

C. Bé consistent with established land use policies for
development in the Chesapeake Bay Critical Area

® DEPRM was reqamed DEPS effective January 16, 2011.
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Whlch accommodate growth and also address the fact
that, even if pollution is controlled, the number,
. movement and activities of persons in that area can
create adverse er_pvrronmentei impacts.

Becauee Respondente’ reauest for a variance was still active at the time
the Boord issued its September 2, 201Q Order requesting DEPRM'’s assistance,'
§500.14 applied: On its face, however, the section.does not require written
| findings of fact. It requires DEPRM to issue written recommendations describing

“how the proposed request would affeot three categories of environmental
| impacts. DEPRM s letter of recommendations adequately addresses the first two
areas of concern as required under §500.14. See October 1, 2010 letter from
Regina Esslinger, DEPRM‘to Ba’ltimore County Board of Appeals on Zoning Item
# CBA 09 319-A. In the third area of concern, however, DEPRM merely states a
policy; it does not apply that pohcy inthe instant case so that DEPRM has wrltten
- a recommendatlon concerning the moormg piles here. -

' Petr_tioner argues that DEPRM:'s letter in the mstani case is equivalent to a
one-paragraph surnmation of evidence the Boa_‘rd.of Appeals gave in Peo,ole’s |
Counsel for Baltimore County v. Beachwood I Lid., 107 Md. App. 627, 661
(1995). In that case, the Board summed up findings regarding the Chesapeake
Bay Critical Areas in what the“Court described as a “cavalier attempt to finesse
the 'requirement of precise and considered—ﬁhdinés of fectt.]" {d. Beaohwood
however concerned requrrements that the Board must follow to reclassify the

~zoning of an entire property Petrtioners do not show that a similar requrrement

exists in requests for variances only. Moreover, the Board's one paragraph in

Beachwood was insufficient because it too succinctly summed up the testimony
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of a land-use expert who had made many points. In the instant case, only the
_third area of concern is insﬁﬁiciently addressed concerning tﬁe piles,

The lack o~f DEPRM (now DEPS) recommendations concerning the
proposed pier, however, is another matter entirely. As noted in the Discussion of
Issue 1, infra-,. the proposed-pierwas not before the Board at the outset. If
Respondents submit an application for waterfront construction to the Building
‘Engineer for the pier and the Zcéhing Coﬁmissioner then recelves a petition for
special é_xcebtion, variance or special hearing, the Commissioner must obtain

DEPS' trecommendations under BCZR §500.14, applying subsections A, B and C
to the pier project. |

Finally, Petitioners argug that Respondents have violated condition(s) in

the Final Order by building the pier. Petiticners did not file a motion asF_dng that

new evidencé" be taken by this Court and, in any ev-ent, no motion or evidence

was presented during the April 5, 2012 hearing. That issue, therefore, isnot

| before the Court. | | |
The issue regarding DEFDRM'S rec.:ommenda-tion-s concerning approval of

ther mooring piles is reﬁér_sed and remanded for further proceedings COnsistentr

with this‘Opin.ion. |

CONCLUSION

For the reasons set forth herein, the decision of the Board of Appeals of
Baltimore County shall be affirmed in pért and reversed in part regarding the

mooring piles, and reversed in regards to the proposed pier. The matter shall be
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Il ’ .

remanded for fu‘rther prdceedings Qonsisteht with this Opinion. Itis so

ORDERED.

‘1’/2‘7 //"2

Date ' ' Judge Susan Souder B

Copies sent to:

J. Carroll Holzer, Esq
Holzer & Lee

- 508 FalrmountAyenue
- Towson, MD 21286

John H. Michel, Esq.
Huddles, Jones, Sorteberg & Dachille
10211 Wincopin Circle
“Suite 200 ,
Columbia, MD 21044
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I 4 DEC 29 201
IN THE CIRCUIT COURT E * ,
FOR BALTIMORE COUNTY ' DEPARTMENT OF PERMITS
« : * APPROVALS AND INSPECTIONS
PETITION OF: ‘ CIVIL ACTION

' OF BALTIMORE COUNTY o

~ MURIEL EDWARDS - LEGAL OWNER AND  *
PETITIONER FOR ADMINISTRATIVE

15™ ELECTION DISTRICT o
6™ COUNCILMANIC DISTRICT : *

- BOARD OF APPEALS CASENO.: 09-319-A *

* TO THE HONORABLE, THE JUDGE OF SAID COURT: .

‘had in the above-entitléd matter, consisting of the original papers on file in the Department of

ROSEMARIE AND THOMAS LEHNER * NO. ::03-C-11-010501 -

*

FOR JUDICIAL REVIEW OF THE OPINION OF
THE COUNTY BOARD OF APPEALS

JEFFERSON BUILDING - ROOM 203
105 W. CHESAPEAKE AVENUE - *
TOWSON, MARYLAND 21204

IN THE MATTER OF

VARIANCE ON THE PROPERTY LOCATED  *
ON THE W/SIDE SUSQUEHANNA AVENUE -

223’ S OF C/L OF CHESTER ROAD . *
(1012 SUSQUEHANNA AVENUE) ’

PROCEEDINGS BEFORE THE ZONING COMMISSIONER
AND THE BOARD OF APPEALS OF BALTIMORE COUNTY

And now comes the County Board of App‘ealsv of Baltimore County and, in answer to the Petition

for Judicial Review directed against it in this case, herewith transmits the record of proceedings

Permits and Development Management and the Board of Appeals of Baltimore County:

ENTRIES FROM THE DOCKET OF THE BOARD OF APPEALS AND
DEPARTI\’[ENT OF PERMITS AND DEVELOPMENT MANAGEMENT
OF BALTIMORE COUNTY B




Zoning Case No.: 032319-A :
In the Matter of: | Edwar
CII‘CUIt Court Civit Action No.: 03-C-11- 010501

No. 09-319-A

June 6, 2009

June 21
June 26
 June 30
-~ July 12
Juiy i6 ‘
July 22
July 28

August 13

September 9, 2009

January 11, 2010
February 4

March 5
~March 10

June 17, 2010

Petition for Administrative Variance filed by Muriel Edwards, Petztléner
to permit mooring piles with a setback of 0 feet in lieu of the mlnlmum
requlred 10 feet of divisional lines.

Certlﬁcate of Posting.

Formal Demand for. Hearmg filed by Rosemarie and Thomas Lehner

- Protestants.

Entry of Appearance filed by People’s Counsel for Baltimore County.
Certificate of Posting.

Certificate of Publication in newspaper.

ZAC Comments.

Hearing held before the Zoning Commissioner

Findings of Fact and Conclusions of Law issued by the Deputy Zoning
Commissioner. Petition for Administrative Variance was GRANTED
with conditions, permitting mooring piles with a setback of 0 feet in lieu
of the minimum required 10'feet from divisional lines.

Notice of Appeal filed by Rosemarie and Thomas Lehner. Protestants.

Notification of Appeal issued by the Department -of Permits and
Development Management. :

‘Notice of Appearance filed by John H. Michel, Esqmre on behalf of

Muriel Edwards, Petltmner
Entry of Appearance ﬁled by Office of People's Counsel.
Board convened for hearing, Day 1.

Board convened for hearing, Day 2.

Exhibits submitted at hearing (two days) before the Bo'qrd of Appeals:




Zoning Case No.:
In the Matter of:

09-319-A ' ' , 3
| Edwar . . .
ion No.: 03-C-11-010501 - :

" Circuit Court Civil

Petitioner’s Exhibit No.

1 — Letter to Petitioners from Maryland Department of the
Environment dated 4/27/09

2 — Letter to Jeff Gosnell, Contractor on behalf of Petitioners from
Maryland Department of the Environment dated 5/22/09

3 - Petition for Administrative Variance with Site Plan

4 — Revised Plat dated 7/22/09

5a— Aerial Photos (3) — Photo circle middle wide view. MISSING

FROM FILE .

5b — Close up view MISSING FROM FILE

5¢ — Close up view (additional writing about p1ersfpoles)
MISSING FROM FILE.

6 — Letter from Maryland Department of the Env1ronment with
state approvals, dated 9/9/09.

7 — Letter from DEPRM dated 10/26/09 -

8 — Letter dated 7/25/09 To Whom it May Concern

-9 — Resume for John A: Staley

10 — Surveyor’s Drawing dated June 2010
11 — Baltimore County Code Section 417.3.

12 — Large Drawing dated June 2010

13 — Photo Image with Overlay

Protestants Exhlbzt No.

1 ~BCZR Section 417 2

2 —Survey of 1012 and 1016 Susquehanna (Petltloner s properties)

3 — Aerial Photo of Lehner property as well as Petitioner’s
_properties

4 —Photo of Lehner pier

5 — Resume of Jim Patton, P.E.

6 — Permit Tracking System printout from Permits and .
Development Management

7 — A-F Photographs

8 — Site Plan with two aerial photos

9 —Deed to 1012 Susquehanna dated 4/26/835, purchase by

Petitioner, Muriel Edwards

"~ 10 — Resubdivision

11 — Acetate Overlay based on Deeds

12 — Overlay of Petitioner’s Exhibit 3, Site Plan
13 ~ Overlay showing “correct” property line
14 — BCZR Section 307.1 regarding Variance

" 15 — Exhibit Plat of Lehner Property dated 5/14/10 - with

markings
15a — Exhibit Plat of Lehner Property dated 5/14/1 0 without
markmcs




Zoning Case No.: 09:319-A : Co - 4
In the Matter of: el Edwards . : :
Circuit Court Civil ACtion No.:_03-C-11-010501 . ‘ = }

People s Counsel Exhibit No.

1 — ADC Road map of Bowley’s Quarters a:nd s1te

2 — Longbeach Subdivision Map

3 — SDAT Printout for property :

4 — Correspondence from DEPRM to Timothy Kotroco, Dlrector
of Permits and Development Management, dated 7/3 0/09

: with attached letter dated 6/10/05.

5 — County Council Bill 64 from 1963

Tuly 16, 2010 Memorandum of People's Counsel for Baltimore County.

July 19 , Letter received by facsimile from J. Carroll Holzer, Esqulré on behalf of
Rosemarie and Thomas Lehner, Protestants, adoptmg the memorandum of
- the Office of People's Counsel. :

| July 23 . Petitioner’s Post-Hearing Brief fded by John H: Michel, Esqmre on behalf
: - of Muriel Edwards, Petitioner.

AUgust 5 : Letter from People's Counsel including correct enclosures for their J uly
16, 2010 Memorandum.

August 26  Board convened for Pﬁblic deliberation.

September 2 Order issued by the Board in which the Board ordered that with respect to
' compliance, both plats submitted to the Board at the hearing, be submitted
to the Building Engineer for clarification and definition of ‘mean low
water line’ as set forth in Section 417.3B and the Board submits the
question to DEPRM as to its recommendations under Section 500.14 of
- the BCZR, as to whether or not the mstallatmn of two (2) mooring pﬂes
will meet the requirements.

September § Letter dated Septembér 7, 2010 received from Donald E. Brand, P.E.,
‘ * Building Engineer pursuant to the request of the Board clanfymg and
deﬁmno mean low water’.

September 29 Supplemental Order issued by Board including the letter from the Building
‘ ‘ ~ Engineer. - A
Sept‘erﬁber 30 | * Petition for Judicial Review filed in the Circuit Court for Baltimore

County by J. Carroll Holzer, Esquire, on behalf of Rosemarie and Thomas
Lehner, Protestants in Civil Action No: 03-C- 10 011609.




Zoning Case No.: Q9-319-A . ' ' ‘ 3
In the Matter of: iel Edwards . : ‘
Circuit Court Civil Action No.: 03-C-11-010501 A

October‘ 4

October 4-

'Octobef 6
\Oc‘Fober 7
| October 8
- October 14

October 26

November 9 ‘

November 29, 2010

December 15, 2010
December 27,20 10

January 7, 2011

- and Request for Hearing filed in the Circuit Court for Balt1more County in
~ Civil Action No: 03-C-10-011609.

Request for Hearing filed by J. Carroll Holzer, Esquire on behalf of

Interoffice Correspondence dated October 1, 2010 received from Regina
Esslinger on behalf of DEPRM, pursuant to the Board’s request reviewing
and commenting on whether the requested mooring piles meet the ‘
requirements of Section 500.14 of the BCZR.

Copy of Petition for Judicial Review received from the J. Carroll Holzer,
Esquire, on behalf of Rosemarie and Thomas Lehner, Protestants in Civil
Action No: 03-C-10-011609.

Copy of Petition for Judicial Review received from Circuit Court for
Baltimore County in Civil Action No: 03-C-10-011609. -

Certificate of Compliance sent to all pames and mterested persons in Civil
Action No: 03-C- 10 011609

Petition for Judicial Review filed by Office of People's Counsel in the
Circuit Court for Baltimore County in Civil Action No: 03-C-10-011609.

Second Cemﬁcate of Compliance sent to aﬂ parties and interested persons
in Civil Action No: 03-C-10-011609..

Response to Petitions for Judicial Review and Motion to Dismiss Petitions
for Judicial Review as Premature filed in the Circuit Court by John H. ’
Michel, Esquire on behalf of Muriel Edwards in Civil Action No: 03- C-
10-011609.

Petltzon of Rosemarie and Thomas Lehner’s Answer to Motion to Dismiss

Record of Proceedings filed in the Circuit Court for Baltimore County
without Transcript of Proceedings in Civil Action No: 03-C-10-011609.

ReSpondent s Motion to Dismiss Pursuant to Rule 7-206(d) filed by John
H. Michel, Esquire on behalf of Muriel Edwards in Civil Action No 03-C5 .
10-011609. , :

Petiﬁoner’s» Response to Motion to Dismiss Pursuant to Rule 7-206(d) and
Rosemarie and Thomas Lehner in Civil Action No: 03-C-10-011609.
Motion to Dismiss for Failure to File Mandatory Memorandum filed by

John H. Michel, Esquire on behalf of Munel Edwards in Civil Action No:
03-C-10-01 1609




Zoning Case No.: 09-319-A
In the Matter of: e] Edwards .
Circuit Court Civil ion No.: 03- C-11 010501

January 13, 2011

February 14, 2011
* February 17, 2011

March 14, 2011

March 14, 2011

March 23, 2011
March 28, 2011

May 3, 2011

May 17, 2011

August 9,2011

September 8, 2011

Petitioner’s Response to Third Motion to Dismiss for Failure to File
Mandatory Memorandum filed by J. Carroll Holzer, Esquire on behalf of

Rosemarie and Thomas Lehner, in Civil Action No: 03-C-10-011609.

Motions Ruling dated January 3, 2011 received from Circuit Court for -

-Baltimore County Denying the Motion to Dismiss filed by John H.

Michel, Esquire on behalf of Muriel Edwards, dated October 27 2010, in

- Civil Action No: 03-C-10-011609.

Respondent’s Motion to Dismiss for Petitioner’s Failure to Obtain
Required Transcripts for Transmittal to Court Within Maximum Time
Permitted by Rules filed by John H. Michel, Esquire on behalf of Muriel
Edwards in Civil Action No: 03-C-10-011609. '

Tranécripts of March 10, 2010 and June 17, 2010 hearings before the
Board of Appeals received for filing in the Circuit Court for Baltimore

County in Civil Action No: 03-C-10-011609..

- Supplemental Record of Proceedings filed in the Circuit Court for

Baltimore County in Civil Action No: 03-C-10-011609.

Letter to the Honorable Judith C. Ensor, Judge for the Circuit Court for

. Baltimore County from John H. Michel, Esquire on behalf of Muriel

Edwards in Civil Action No: 03-C-10-011609.

Order Granting Respondent’s Motion to Dismiss Petitions for Judicial
Review as Premature issued by Circuit Court for Balt1more County in
Cwﬂ Action No: 03-C-10-011609.

| Record in Civil Action No 03-C-10-011609 retrieved from Circuit Court

for Baltimore County after no further appeals were noted.

Letter to Counsel enclosing the September 7, 2010 response from the
Building Engineer with regard to the definition of “mean low water line”
and the October 1, 2010 response from the Department of Environmental
Protection and Sustainability (formerly known as Department of
Environmental Protection and Resource Managément “DEPRM™)
regarding the determination of the effects of mooring polés in compliance

with the Board of Appeals Opinion dated September 2, 2010.

Board convened for hearing; matter concluded.

Board convened for public deliberation.




" Zoning Case No.: 0§-319-A : o ‘ ‘ 7
In the Matter of: el Edwards ‘ .
. Circuit Court Civil fon No.: 03-C-11-010501 . . . ,

September 22,2011  Final Opinion and Order issued by the Board of Appeals dlsmlssmg the
' - Petition for Varlance as moot with conditions.

October 21, 20 11 . Petition for Judicial Review filed by J. Carroll Ho]zer Esqmre on behalf
of Rosemarie and Thomas Lehner.

Oetober 31,2011 Copy of Petition for Judicial Review received by Board from the Circuit-
Court for Baltimore County in Civil Action No: 03-C-11-010501.

November 1, 2011 Certxﬁcate of Compliance sent to all parties and interested persons in C1v11 '
Action No 03-C-11-010501. '

December 20, 2011 Transcript of testimony filed.

December 28, 2011 Recor,d' of Proceedings filed in the Circuit Court for Baltimore County.

‘Record of Proceedings pursuant to Wthh said Order was entered and upon which said

Board acted are hereby forwarded to the Court, together with exh1b1ts entered into evidence

before the Board.
S& U/LVKL\/ (}U/U(\ mal(‘mx
Sunny Cannifigton, Legal Secretary
County Board of Appeals
The Jefferson Building, Suite 203
105 W. Chesapeake Ave.
Towson, Maryland 21204
410-887-3180
c Muriel Edwards - ' . John H. Michel, Esquire
' Thomas and Rosemarie Lehner S J. Carroll Holzer, Esquire
Dennis Faruol : ) Mike Vivirito '
Office of People’s Counsel . Lawrence M. Stahl, Managing Admmlstraﬁve Law Judge
Arnold Jablon, Director/PAl ) Andrea Van Arsdale, Director/Department of Planning
Michael Field, County Attorney ’ Nancy West, Assistant County Aftorney 2
Donald Brand, Building Engineer . Patricia Farr/DEPRM

Vincent Gardina, Director/EPS
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: VARIANCE _ '
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Legal Owner(s): Muriel Edwards - o
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- MEMORANDUM OF PEOPLE’S COUNSEL FOR BALTIMORE COUNTY

Staterﬁent of the Case

In June, 2009, Muriel Edwards filed a petition for “administrative variance” for
construction of a pier and mooring piles at 1012 Susquehanna Avenue. bordering Frog
Mortar Creek in the Bowleys Quarters area. In our view, variances relating to wat‘erfront
construction should be filed as full variances, with a public hearing. Heré, Thomas and
Rosemarie Lehner of 1004 Susquehanna Avenue requested a public hearing. They were
concerned that the proposed pier would hinder the access from their pier into the creek.

Deputy Zoning Commissioner ’l;homas Bostwick conducted the hearing. He
| subseqﬁemly granted the variance on August 13, 2009. The Lehners filed a timely appeal.
The County Board of Appeals thereupon éonductedi its de novo hearing commencing on
March 10, 2010 and concluding on June 17, 2010.

Waterfront Construction: BCZR Section 417

In 1963, the County Council enacted Bill 64 to establish BCZR Section 417 and
control waterfront construction “extended into navigable waters below mean low tide.”
BCZR Section 417.1. There have since been amendments to the law, but none which
affect this case. |

One of the principal purposes of the law is to ensure that waterfront construction
~ does not hinder adeduate éccess to the water for riparian owners. At common law, there
was a general’ rule of equitable access, which could give rise to uncertainty and
controversy. See Wicks v. Howard 40 Md. App. 135 (1978).

Bill 64 set up a method to establish “divisional lines” extending out from

waterfront properties. BCZR Section 417.3. It delineated methods for drawing such lines
1



for straight and irregular shorelines. There was provided as guidance an Appendix J,
which includes illustrative drawings for straight, concave, and convex shorelines.To
ensure access, the law required all waterfront construction to be located with a minimum
setback of 10 feet from the divisional lines. BCZR Section 417.4. That is to say,

“No construction, beyond mean low tide, including mooring piles, will be
permitted within 10 feet of divisional lines as established.

To administer the law, an applicant would have to submit a plot diagram and, when
required by the Building Engineer, in is discretion, a plan prepared by a professional
engineer or surveyor. BCZR Section 417.2.
Background

Petitioner owns two lots on Susquehanna Avenue in the Long Beach Estates
subdivision. They are Lots 13 and Lot 305 (which also includes a part of Lot 306). The
subdivision was platted in 1910. The zoning classification is D.R. 3.5, Density-
Residiential. Thomas and Rosemarie Lehner own part of the original Lot 12, which
adjoins Lot 13 on the north.

In 1985, Petitioner and her former husband, Philip Edwards, acquired both lots.
There was an existing dwelling on Lot 305, and a pier extending from this lot to a length
of about 45—50 feet in length. Because the water was shallow, Ms. Edwards and her
husband extended that pier to a length of 75 feet shortly thereafter (as she said, between
1985 and 1990). They used both lots together for their enjoyment.

Meanwhile, in 1991, the Lehners acquired Lot 12. They have a pier extending out
from his shoreline. For many years, the Edwardses and Lehners co-existed, each with a
single pier. In 2007, the Edwardses constructed a new dwelling on Lot 13 and moved in.
They rented the older dwelling on Lot 305. Sadly, Mr. Edwards then passed away. Mrs.
Edwards subsequently married Dennis Faruol. It came to pass that they wanted a new
pier and boatlift for Lot 13. They also would like to sell Lot 305, with the older dwelling
and existing pier.

This led to the present waterfront construction application.. Petitioner submitted
with it a plot diagram prepared by Mr. Faruol. He is not a qualified engineer or surveyor.
It has turned out that his submission is riddled with serious errors and omissions.

2



The Delineation of Divisional Lines on an Irregular Shoreline

The shoreline here is straight along Ms. Edwards’ two lots, with a bulkhead
running along the entire boundary. The shoreline becomes irregular as it recedes east and
then north into a cove along the Lehners’ property. Furthermore, because of the
relatively flat topography in this area, the daily high tide inundates the cove much further
in than the low tide, about 120 to 150 feet, according to the evidence.

This configuration presents more than the usual difficulty in the delineation of the
required divisional lines. The difficulty arises because, in the case of an irregular
shoreline, it is necessary to determine the corners of each lot at the mean low water line
(or mean low tide) as a baseline to draw the divisional lines. BCZR Section 417.3.B.

Because of the degree of difficulty, it should have been imperative for an engineer
or surveyor to prepare a detailed site plan and survey This did not happen. As the
evidence showed, this a daunting task here even for a professional surveyor.

Mr. Faruol’s Errant Plot Diagram

Under these circumstances, it was predictable that Mr. Faruol would submit an
inaccurate and incomplete diagram. This has led to many problems in this case.

There is no evidence as to what discretion or judgment was exercised by the
Building Engineer or anyone else in accepting the diagram without a plan prepared by a
professional engineer or surveyor. If any discretion were exercised, it was abused.

All of the experts at the CBA hearing agreed that the plot diagram is insufficient
on its face. Among other things, it lacks any description of the adjoining property, an
elementary omission. James Patton, the Lehners’ engineering and planning consultant,
identified this problem on March 10, 2010, the first day of hearing. Bruce Doak, the
Lehner’s surveying consultant confirmed this point on June 17, 2010. John Staley, Ms.
Edwards’ surveying consultant, concurred on this point as well. |

The Petitioner is at fault for submitting a defective petition. A lax county

bureaucracy is also at fault. This is symptomatic of a problem arising in many cases at the

CBA, the submission of inaccurate or incomplete site plans. s




As a result, the case underwent a metamorphosis at the CBA. Ultimately, both the
Lehners and Ms. Edwards presented new and different surveys at the June 17 hearing,
These had never been reviewed by any of the parties or anyone else.

As the day wore on, it became apparent that the determination of the mean low
water line is a very difficult task indeed. The errant filing of the plot diagram made a
difficult task all the more perplexing.

Because of the defective plot diagram, this petition should really be disqualified
for what amounts to a false start. The petition is simply unacceptable as a matter of law
in the'way it was filed. The disqualification of the petition would send a healthy message
to other petitioners and the bureaucracy to do an a proper job.

In Search of the Mean Low Water Line I: the Surveyors

The Lehners retained Bruce Doak, a licensed surveyor with his principal office in
Baltimore County. He sent his survey team out on May 10, 2010 to do the necessary
surveying tasks. Mr. Doak said he had performed many surveys to determine waterfront
divisional lines over the years. As a result, he submitted a plat dated Mary 14, 2010.
While it did not bear his seal, he said he would seal it if necessary.

Significantly, he referred to the tide tables to instruct his team to measure the low
water line at the time of day shown on the chart, approximately 8:30 A.M. In the end, his
survey confirmed what Mr. Patton had concluded, that the prbposed pier would actually
cross the divisional line between Ms. Edwards’ lot 13 and the Lehners’ lot 12. Therefore,
the proposed pier itself would require a variance of zero feet (actually negative numbers)
instead of the required 10 feet minimum setback.

There is no BCZR definition of mean low water line. In general, the word “mean”
in this context is synonymous with “average.” This would appear to require a series of
observations over some period of time. Mr. Doak cited practical reasons for limiting his
team’s survey to a particular day. He did not believe there would be much difference over
a single week, but could not say what the variation would be over a year’s time.
Therefore, his evaluation would be an estimate of the mean, an imperfect estimate.

Ms. Edwards subsequently retained John Staley to do a survey. Unfortunately,

when Mr. Staley visited the site on a day in June, he did not know in advance that the
4



request would involve the determination of divisional lines. Had he known, he wduld
also have checked the navigation ~Chafts. As it happened, he did his survey just before 10
A.M. He thought that there would not be much difference then from the low water at
~ about 8:30. But he admitted that he didn’t kf;ow, and he didn’t consider returning tﬁe
next day to take another measurement. Given the flatness of the topography, an hour and
a half could indeed make a big difference in the location of thé mean low water.
" In contrast to Mr. Doak’s plat, Mr. Staley’s June 11, 2010 survey placed the mean

. low water line much further back into the cove. As a result, he came up with a divisional
line which would place the proposed pier more than ten feet away. Upon this basis, he
said that there was actually \ﬁo need for a variance. The same went for the mooring piles.

Mr. Doak, in a brief response, added that Mr. Staley had not connected the point at
the end of Ms. Edwards bulkhead with another point in the cove area, and that this
omission made Mr. Staley’s survey uncertain or unreliable. Mr. Doak also identified
some practical problems in placing the low water line back in the cove.

Apart from the disagreement about the location of the mean low water line, both
Mr. Doak’ and Mr. Sialey?s surveys were otherwise fairly similaf in methodology. For
example, they both agreed on the divisional line betWeen the two Edvs}érds'lots, lot 13 and
lot 305. Becaﬁse the shoreline was straight in this area, with a bulkhead, there was no
problem identifying the mean low water line and the division line.
. Significantly, these surveys both showed that the existing pier extending froxﬁ lot
305 actually crosses the divisional line between lot 305 and lot 13. This brings into play
a problem of zoning merger, which We shall discuss later.

1In Search of the Mean Low Water Line II: Personal Observafions

The parties also presented to personal observatiqns to bolster their descriptions of
the low water line. According to Mr. Lehner, the water typically receded to reveal a flat
land area in the cove, with water remaining in the depression formed around his boat. In |
contrast, Mr. Faruol described the cove as a body of water. The surveyors and/or their

teams made parallel conflicting observations.



In Search of the Mean Low Water Line III: the Quandary

" As the case evolved on June 17, the CBA panel recognized the problematié nature

of the evidence relevant to determination of the mean low water line. To our

recollection, the gist of the Chair’s comments indicated the understandable concern that a

measurement on one day would not suffice to give an avérage. Mr. Grier made the

relevant inquiry as to whether there is a design manual which addresses the subject. Mr.
Doék said there was none. | | '

We could leave it at that, and simply say that the burden is on the Petitioner, and it
is difficult to see how this bufden has been met. The errant plot diagram is just an
aggravating factor. Neither of the sur/veys appears to suffice, although Mr. Doak can be

“credited at least with pfoducing one measurement of the low water line at the right time
of day.

A Nevertheless, in search of more clues, we decided to sée if there were any other
definitions or information about the mean low water line which rﬁight be helpful. We
checked .the Maryland digest for case law, but came up empty. Eventually, wé did find a
definition in the Maryland regulations promulgated{,_by‘the Maryland Department of
Environment (“MDE”). _

In Search of the Mean Water Line IV: the MDE Definition énd the Case Law

The MDE Water Management Administration regulates tidal wetlands under Title

| 16 of the Environment Article of the Maryland Code. This includes Section V16-105§

which governs construction of piers and bulkheads. Sectiéﬁ 16-105(b)(2)(ii) leaves to
local jurisdiction to address “Zoning divisional lines and building codes.” So, there is

" concurrent state and local authority over various aspects of waterfront construction. This

is illustrated by the evidence in this case concerning MDE review.

The MDE regulations' for tidal wetlands begin at COMAR Section 26.24.01.01.

The definition section is 26.24.01.01. Among others, it includes definitions for “Mean

high higher water,” “Mean high wter,” “Mean high water line,” “Mean low water,” and

“National tidal datum epoch.” |

Subsection (33) states, “’"Mean low water’ mean the average of all the low water

levels observed over the national tidal datum epoch.” Subsection (35) provides,
6
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“’National tidal datum epoch’ mean the specific 19-year period adop}ed by the National
Ocean Service as the official time segment over which tidal observations are taken and
* reduced to obtain mean values fof tidal datums.” o

In Borax Consolidated. Ltd. V. City of Los Angeles 296 U S, 10, 26-27‘ (1935) the

United States Supreme Court accompanied its discussion of the history of the law relating

to tidal lands and the boundaries between state and private property, with an explanation
of the source of the 19-year cycle for measurement of the water lines. This relates to
" theoretical astronomy and the cycles of the moon. The Rhode Island Supreme Court

provided a more recent description in State v. Ibbison 448 A.2d 728 (R.1. 1982).

It is likely that data exists which would help determine accurately the mean low
water line in this area of Frog Mortar Creek.. At the very least, the parties-might have
made some inquiry to see whether such information exists.

The Merger Problem

There is another problem, which should not be sidestepped. Because the existing
pier extending from Lot 305 plainly crosses the divisional line with Lot 13, these two lots
merged as a matter of law. If viewed as separate lots, the pier conflicts with BCZR
Section 417.4 and is illegal. It was legal only because the Mr. & Mrs. Edwards used both
lots together as one for zoning purposes. . 4

Remes v. Montgonery County 387 Md. 52 (2005) is the landmark case. The key to

the finding of merger there was that an adjacent vacant lot was used to satisfy setback
requirements for an addition to a dwelling and for a swimming pool on the developed lot.
There was also curved driveway which traversed both lots. In the absence of zoning

merger, the addition, swimming pool, and driveway would be illegal. To put it in

perspective, the present case is the waterfront equivalent of the Remes the situation.
Under these circumstances, Ms. Edwards may not sell Lot 305 unless she applies

for resubdivison and either removes the existing pier or relocates it in such a way as to

comply with BCZR Section 417.4. It is also doubtful that the permit for the second

dwelling on the merged lot is actually valid.
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The DEPRM Written Recommendation Requirement
There is a failure to comply with BCZR § 500.14, which requires specific written
DEPRM findings to be sent to the Zoning Commissioner for zoning petitions within the
Chesapeake Bay Critical Area (CBCA). There is no dispute that Frog Mortar Creek in the
CBCA. It is also noteworthy that James Patton confirmed that the addition of a pier in

~ this area would naturally raise environmental and water quality issues. {

The pertinent provision is as follows,
Section 500. 14 Within the Chesapeake Bay Critical Area [Bill Nos. 32-988; 9-1996]

No decision may be rendered by the Zoning Commissioner on any petition for

. special exception, variance or special hearing unless the Zoning Commissioner
has received from the Director of the Department of Environmental Protection
and Resource Management, or his designated representative, written
recommendations describing how the proposed request would:

A. Minimize adverse impacts on water quality that result from pollutants that are
discharged from structures or conveyances or that have run off from surrounding
lands;

~B. Conserve fish, wildlife and plant habitat; and

C. Be consistent with established land use policies for development in the

Chesapeake Bay. Critical Area which accommodate growth and also address the

fact that, even if pollution is controlled, the number, movement and activities of
* persons in that area can create adverse environmental impacts.

The DEPRM comments and correspondence here do not address the itemized
environmental criteria. The ‘}ulyA 30, 2009 DEPRM comment from Dave Lykens refers
back to and attaches the Critical Area Variance ap;froved on June 10, '2005 for the new
single family home. It focuses on the access between the house and the pier, the Critical
Area easement, and a limitation on width. P.C. Exh. 4. An October 26, 2009 letter from
DEPRM’s Thomas Krispin to Muriel Edwards refers to the same subject. Pet. Exh. 7.

In its Becker opinion (No. 06-651SPHA, March 8, 2008, attached), the CBA
(Messrs. Wescott, Stahl, and Grier) found a similar failure to satisfy this provision. There
were DEPRM comments, but they did not address o the legislative standards. The
Beckers argued they were excused frém BCZR § 500.14 when the case was appealed to

the CBA, because the provision refers to a required recommendation to the “Zoning |
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Commissioner.” The CBA rejected this false premise. If that were true, the CBA could
~not éddress special hearings, special exceptions and variances because BCZR §§ 500.7,
502.1 and 307.1 assign each of these to the aning Commissioner. The CBA necessarily
applies all relevant zoning laws as part-of ité de novo appellate review function. The CBA
had similarly applied BCZR § 500.14 in Shaneybrook/Basso, No. 00-139-X, dated July
16, 2001. Circuit Court Judge Lawrence Daniels affirmed in Case No. 3-C-01-8460,
Febmary 18, 2002.

There should be no genuine dispute that the DEPRM comments here are insufficient.

The CBA correctly analyzed the same issue at pages 16-17 of its Becker opinion,

, “The Board finds that DEPRM did not meet its obligations under § 500.14.
While it is true that the Petitioner cannot force DEPRM to make any findings under §
500.14, the Petitioner could certainly have requested DEPRM to make such findings in
order to comply with the law as written. The County Council has passed § 500.14 of the
BCZR and the Board will enforce that section until such time as the Council repeals it. If
a Petitioner has requested the review by DEPRM under § 500.14 and DEPRM refuses to
make a recommendation, then the Board will deal with that situation when it arises. - Until
that point, the Board will require the recommendations of DEPRM under § 500.14. The
Board rejects the argument that § 500.14 only applies to decisions before the Zoning
Commissioner. The Board adopts the contention of People’s Counsel on this issue.”

The Becker case went to the Circuit Court. Judge Thomas Bollinger remanded the matter
for reconsideration of an issue of res judicata. The CBA subsequently issued a June 17,
~ 2009 opinion denying the request on that basis as well. The case is back again in Circuit

Court, but has not yet been heard by Judge Bollinger a second time.
Conclusion

For the foregoing reasons, the County Board of Appeals must dény this petition.

The CBA should also find that the Lot 305 and Lot 13 have merged for zoning purposes.
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IN RE: PETITION‘FOR ADMIN. VARIANCE * BEFORE THE
W side of Susquehanna Avenue; 223 feet S ‘

of the ¢/1 of Chester Road * - DEPUTY ZONING
15" Election District '
6™ Councilmanic District * COMMISSIONER

(1012 Susquehanna Avenue) :
‘ * FOR BALTIMORE COUNTY

Muriel Edwards
"~ Petitioner : : * Case No. 2009-0319-A

**V****,*’* *******‘**»:s‘z
FINDINGS OF FACT AND CONCLUSIONS OF LAW
This matter comes before this Députy Zoning Commissioner for consideration of a Petition
for Administfative Variance ﬁlgd by the, legal owner of the subject property, Mﬁrie’] Edwafdg. The}i
Variance requegt is from Section 417.4 and of the Baltimore County Zoﬁing Regﬁlations
(B.C.Z.R.) to permit moorin‘g piles with a setback of 0 feet in lieﬁ of the minimum ref..]uired 10 feet
from divisional lines. The subjéct property and requested relief as filed are more particularly
described on the site plan tﬁat was marked and accepted into evidence as Petitioner’s Exhibit 1A.
Thi.s matter was originally ﬁ{ed as an Administrative Variance, and was posted with a sign
on June 21, 200§ with a closing da;ed,of July 6, 2009. On vJune 26, 2009, adjacent ;ﬁroperty owners
Thomas and Rosémarie Lehner of 1004 Susquehanna Avenue filed a Formal Demand for Hearing.
The hearing was subsequently scheduled for Tuesday, July 28, 2009 at IO:OO AM in Room 104 of
the Jefferson Building, 105 West Chesapeake Avenue in Towson, Méryland. ‘In addition, a sign
was posted at the property on July 12, 2009 and an advertisement was published in The
Jeffersonian newspaper, giving neighbors and interested citizens notice of the hearing.
Appearing at the pliblic hearing in support of the requested relief was Petifiéner Muriel
Edwards and Dennis Faruol, who assisted Petitioner in filing the Petition and preparing for the

hearing. Also appearing was Mike Vivirito of 3619 Bay Drive, President of the Bowleys Quarters




Imprﬁvement Association. Appearing as Protestants were Thomas and Rosemarie Lehner who
reside at 1004 Susquehanna Avenue, and who filed the Formal Demand for Hearing. Thére were
no other interested citizens in attendance. o : ,

Testimony and evidence offéred re;/ealed that the subject waterfr(_)nt p;'operty is rectangular
in shape and contains approximately 0.6 acre of land zoned DR 3.5. The property is located on the
west side of Susquehanna Avenue, west of Bowleys Quarters Road, in the Middle River area of
Baltimore Couﬁty, ‘It has water access 6n Frog Mortar Creek. The property is iml‘)rdved‘with an
existing dwelling that is situated close to the roadside access on Susquehanna Avenue. The
pfopeny has an unusual shape‘in' that it is fairly long and narrow and tapers inward from .the
roadside to the wal‘,‘ersic.le. In fact, the property is approximately twice as narrow at the waterside
than at the roadside. Adjacent to the subject property to the soqth is 1016 Susquehanna Avenue,
also owned by Petitioner. This property is improved with an éxjsting dwelling, as well as a 75
foot long pier and two onring piles located to the immediate left of the pier. The adjacent .
property to rthe north is 1004 Susquehanna Avenue andv is owneéi by Protestants Thomas and
Rosemarie Lehner. This property is also improved with an existing dﬁvelling as well as a long
pier. | | \

Further evidence revealed that Peﬁtioner has owned the subject property since 1985 and
constructed anew home on the property in 2007. At this junctlire, Petitioner desires to construct a
75 foot long pier on the‘ waterside of the propérty (simtilar to the existing 75 foot piér to the south
at 1016 Susquehanna Avenue), énd also desires to erect two mooring piles to the left of thei
ﬁropoéed pier (agdin, similar to the two mooring piles at 1016 Susquehanna Avenue). As; shown

on the site plan that was marked and accepted into evidence as Petitioner’s Exhibit 1A, Petitioner

originally envisioned a 10 foot by 10 foot platform 'aléng the proposed pier; however, that




® @
proposal was rejected by the Sta;te. As a result, Petitioner prepared a revised site plap on July 27, A
2009 that was marked and aécepted into evidence as Petitioner’s Exhibit 1B. The revised site pian
is identical in all respects to the original éite plan exéept that the 10 féot by' 10 foot platform has
now been eliminated fromA Petitioner’s prop<3;sal. . |

In support of Petitioner’s variance request, Mr. Faruol submitted an aerial photograph of
the property that was marked and accepted into evidence as Petitioner’s Exhibit 4A. Mr. Faruol
explained that the subject property -- and the adjacent properties -- are unusual in that they are
éimated in a small artery of Frog Mortaf Creek where tﬁe land is significantly iﬁdénted from the
water, causing the property to be taperea inward and much narrower at the waterside. This results
in division lines that are aiso tépered inward, thereby limiting the width of proposed piers and the :
placement of méoring piies‘.

Mr., Faruol sﬁbmitted an aerial photograph with a more detailed view of the subject
property that was marked and acpepted into evidence as Petitionér’s Exhibit 4B. This photograph
also shows the existing pier and mooring piles at 1016 Susquehanna Avenue. Mr. Faruol thcn
submitted the sarn‘e vaerial photograph, however, this photograph also depiéts the érepoéed pier and
mooring pile iimprovements on thé subject property and shows what the improvements would look
like from above. This aerial photograph was marked and accepted into evideﬁce as Peiitioner’s
Exhibit 4C. Mr. Faruol ﬁoted that the proposed pier W6uld still allow a 55 foot wide navigable
water access to Mr. and Mrs. Lehner’s existi‘ng pier and Woﬁld also meet divisicina_l line
réquirements. The need for the variance comes from the other side of the proposed pier where the
mooring piles would be located. These mooring piles would be located with a O'foot setback to
the divisional line that is adjacent to ‘Petitioner’s property at‘ 1016 Susquehanna Avenue.

According to Mr. Faruol, this is necessary to accommodate a- proposed boat lift design that




reqﬁires a 1’5 foot wide mooring areé between the pier and the zﬁooring piles. Photographs of t};e
property taken from the land were also submitted and were ma;ked and accepted into evidencé as
Petitioner’s Exhibits 5A through 5C. Finally, in furthér support of the variance fequest, Mr.
Faruol indicated that the graﬁting of setbacks of less than 10 feet from divisional lines has
occu;red in the area in a number of instances, most recently at the property of John and Karen
Michel located at 3735 Clarks Point Road, less than one mile east of the sugject préperty on
Seneca Creek. jIn Case No. 2008-0469-A, Zoning Commissioner William J. Wivsem'an, 111 issuéd
an Order dated June 6, 2008 granting a request for variance ‘to allow three mooring piles with a
setback of 5.5 feet in lieu of the required 10 feet to create a boat slip. A copy of the Order was
marked and accepted into evidence as Petitioner’s Exhibit 6B. |
Testifying in opposition to the requested relief were Protestants Thomas and Rosemarie
Lehner. As previously indicated, Proiestants’ reside next door to the subject property. They are”
opposed to the vériance request based primarily on the potential environmental impacts of the
proposed pier and mooring piles on existing marshes and wetlands. Mr. Lehner referenced the
Critical Area Administrative Variance'that was granted for the subject property by the Department
- of Environmental Protection and Resource Management (DEPRM)vin a lettef dated June 10, 2005..
A copy of this letter was marked and accépted into evidence as Protestants’ Exhibit 1. The letter
highlights several conditions, including that a “living fence™ be planted along the critical ar%:a
c'onsi;sting of | native species of small trees and shrubs, and “do not disturb” signs to be posted
along the limit of the critical area. It also requires that future access to the waterfront be no wider
than six feet and consist of an elevated pier or boardwalk ovér the top of the ﬁdal marsh.
Another point of objection is that Petitioﬁer’s p_rgposed pier and mooring- pilés on the

subject property would interfere with Mr. and Mrs. Lehner’s water access to their existing boat
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pier and mooring slips. They gelieve Petitioner’s proposed pier would jut out too far and beyond
their pier, thereby making navigation to their pier more difficult.

The final witness was Mr. Vivirito with the Bowleys Quarters Improvement Association.
Mr. Vivirito indicated that he does not desire to sup’pdr‘t» ohé paﬁicular neighbor over another in a
matter like this and does not wish to see disagreements between neigf}bors. He believes neither
Petitio;ler nor Protestants would ever do anything to harm the community or the environment;
- however, he indicated that he did not see any harm or negative impact resulting from the variance
‘requested by Petitioner for the two mooring piles. '

~ The Zoning Advisory Committee (ZAC) comments were received and are made part of the

record of this case. Comments were received from the Department of Environmental Protection
and Resource Management dated July 30, 2609 which indicates that the property fnust comply
with the Chesapeake Bay Critical Area Regulations. This property contains a Critical Area
‘Easement betwee;n the house aﬁd the proposed pier. In order to access said pier, Petitioner must
abide by the approved Critical Area Variance dafed June 10, 2005, specifically note #6 which
states “Further access waterfronf must be shown on the revised plan with pfoposed means of
access to the shoreline. Please be advised access should be no wider than 6 feet and shall consisi‘
bf elevated ﬁier or boardwalk over the top of the tidal marsh, a minimum of 3 feet above mean
high tide or non-tidal wetlands.”

Considering all the testimony and evidence presented, I am persuadé(i to grant the variance
request. I find special circumstances or conditions exist that are peculiar to the land or structure
which is the subject of the variance request. The unique shape of the property, which tapers

inward on the waterside, is the result of the very unusual shape of the shoreline in that area of Frog -

Mortar Creek. This also results in the inward tapering of divisional lines that significantly limits
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Petitioner in the coristruétion ofa usaﬁle pier and mooring piles for a boaf slip. It is also apparent -
that ;he marsh areas and We.tlands on the property ﬁmiis the area available for Petitioner to make
impro{fements on thé property. As such, I find the spbject property unique in a zoning sense. |
also find that pracﬁcal difficulty or unreasonabie ha:rdshib would befall Petitioﬁer\if the relief were
not granted. Although it appears Petitioner can co‘ﬁstruct the proposed pier without variance relief;
it'is also evident that Petitioner would be unable to set mooring piles of any meaningful width
from the piér in 6rder to accommodate a boat'slip and boat lift without the requested variance
relief. This also stems from the narrowness of the divisional lines due to the unique shape of the
property and the shofeline.

Finally, I find the variance request can be grantedi in strict hannony with the spirit and
intent of said regulations, and in such manner as to grant relief without injury to the public health,
safety and general welfare. While Protes;tants make several im‘portantv points regarding the
potential environmental i‘rnpactv of Petitiéner’s proposed pier and ﬁooring ﬁileé, I believe these:
and other issues related to the previously granted Critical Afea Administrative Variance can be
addressed so long as Petitioner complies with the terms and cénditions of that Variance, as well :as
the specific ZAC comments submitted Sy DEPRM'for this case. As to the issue raised by
Protestants regarding interference with access to their pier if thé variance is granted, 1 do not
* believe granting the variancé to {permit‘ two mooring piles on the side of Petitioner’s proposed pier,
opposite the area where Protestant’s pier is located, will have any detrirnentél impact on their pier
6r their ability to access and continue to use and enjoy their pier.

Pursuant to the posting of the property and the provisions of Both the Baltimore County
Code and the Baltimore County Zoning Regulatiéns, and for the reasons given above, the

requested variance should be granted.
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THEREFORE, IT IS ORDERED by the Deputy Zoning Commissioner for Baltimore County,

this / ;3 day 0f August,'2009 that a Variance from Section 417.4 of the Baltimore County

Zoning Regulations (B.C.Z.R.) to permit mooring piles with a setback of 0 feet in lieu of the

minimum required 10 feet from divisional lines as depicted on Petitioner’s Exhibit 1B be and is

hereby GRANTED, subject to the following:

1.

Petitioner may apply for her building permit and be granted same upon receipt of this
Order; however, Petitioner is hereby made aware that proceeding at this time is at her own
risk until such time as the 30 day appellate process from this Order has expired. If, for
whatever reason, this Order is reversed, the Petitioner would be requiredto return, and be
responsible for returning, said property to its original condition. '

Development of - this prbperty must comply with the Chesapeake Bay Critical Area
Regulations (Sections 33-2-101 through 33-2-1004 and other Sections of the Baltimore
County Code).

This property contains a Critical Area Easement between the house and the proposed pier.
In order to access said pier, Petitioner must abide by the terms and conditions of the
approved Critical Area Variance dated June 10, 2005 (Protestant’s Exhibit 1), specifically
Condition #6 which states “Further access to waterfront must be shown on the revised plan
with proposed means of access to the shoreline. Access shall be no wider than 6 feet and
shall consist of elevated pier or boardwalk over the top of the tldal marsh, a minimum of 3
feet above mean high tide or non-tidal wetlands

Any appeal of this decision must be made within thirty (30) days of the date of this Order.

OMAS H. BOSTW
Deputy Zoning Commissioner
for Baltimore County
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BALTIMORE COUNTY

MARYLAND

JAMES T. SMITH, IR, o _ THOMAS H. BOSTWICK

County Executive Deputy Zoning Commissioner

August 13, 2009

MURIEL EDWARDS
1012 SUSQUEHANNA AVENUE
BALTIMORE MD 21220

Re: Petition for Administrative Variance
Case No. 2009-0319-A
Property: 1012 Susquehanna Avenue

Dear Ms. Edwards:
Enclosed please find the decision rendered in the above-captioned case.

In the event the decision rendered is unfavorable to any party, please be advised that
any party may file an appeal within thirty (30) days from the date of the Order to the
Department of Permits and Development Management. If you require additional information
concerning filing an appeal, please feel free to contact our appeals clerk at 410-887-3391.

Very truly yours,

THOMAS H. BOSTWICK
Deputy Zoning Commissioner .
for Baltimore County

THB:pz
Enclosure

c: Dennis Faruol, 1012 Susquehanna Avenue, Baltimore MD 21220
Mike Vivirito, 3619 Bay Drive, Baltimore MD 21220
Thomas and Rosemarie Lehner, 1004 Susquchanna Avenue, Baltimore MD 21220

Jefferson Building | }{)5 West Chesapeake Avenue, Suite 103 | Towson, Maryland 21204 | Phone 410-887-3868 | Fax 410 887-3468
WWW. baltxmorccountymd gov
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Petition for Administrative Variance
to the Zoning Commissioner of Baltimore County

for the property located at /0/2 SLSQUEHANNA AVE.
which is presently zoned _ UR 3.5

This Petition shail be filed with the Department of Permits and Development Management. The undersigned, legal
owner(s) of the property situate in Baltimore County and which is described in the description and plat attached hereto and
made a part hereof, hereby petition for a Variance from Section(s) 4¢(7. L BCZR

T o perml# iﬁddmn\? P:/c,g Wikl e avﬁéoofc. < 3 trr ey
Oﬁ e ovincmam V‘eg\!w%o{ to ! MO oAivisianal [inwe)

of the zoning regulations of BammOfe County, to the zoning law of Balnmore County, for the reasons indicated on the back
of this petition form.

Property is to be posted and advertised as prescribed by the zoning regulations.
I, or we, agree to pay expenses of above Variance, advertising, posting, etc. and further agree to and are to be bounded by the zoning
regulatsons and restrictions of Baltimore County adopted pursuant to the zoning law for Baitimore County.

I/We do solemnly declare and affirm, under the penalties of
perjury, that l/we are the legal owner(s) of the property which
is the subject of this Petition.

Contract Purchaser/Lessee:

vl

Name - Type or Print t

Signature
Address Telephone No.
City Slate Zip Code

Attorney For Petitioner:

WL

Name - Type or Print

Signature

Company

Address Telephone No.

.
.
.

City \ State Zip Code

Legal Owner(s):
}4 URIEL EDWARDS

Signature

(\’\uc:uz../( %&,\)a(‘c(%

Narme - Type or Print

*

Signature

1003 Susguttpnn-fus 355
Address Telephone No.
Bt frwne  IHD 27220 A
City State Zip Code

Representative to be Contacted:

Demis  ZArvol

Name

20/ 3 Qsaue Gin/p Avs

Addrass Telephone No.

LIrhonE, /D 2/22¢ 4

City State ‘53321;: Cod

A Public Hearing having been formally demanded and/or found to be required, it is ordered by the Zoning Commissioner of Baltimore Ccumy

this day of
reguiations of Ba timore County and that the property be reposted.,

CASE NO. 2°99
REV10/2501  pags.

N “Reviewed By

’K“ &
Estimated Posting Date

that the subject matter of this petition be set for a public hearing. advertised, as req;:xred by the zoning

Zoning Commissioner of Baltimore County
3&  pae_&-9-99
G-21-09)
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Affidavit i Support of Administrative Variance

The undersigned hereby affirms under the penalties of perjury to the Zoning Commissioner of Baltimore County, as
follows: That the information herein given is within the personal knowledge of the Affiant(s ) and that Affiant(s) is/are
competent to testify thereto in the event that a public hearing is scheduled in the future with regard thereto.

/012 5 USQUEKANUA HVENUE  (410) 335- Y716
Address

M1 D0LE RiIVER M»MYMWD 2/220

City State an Code

That the Affiant(s) does/do presently reside at

That based upon personal knowledge, the followmg are the facts upon WhICh l/'we base the request for an Admnmstratlve
Variance at the above address (indicate hardship or practical difficulty):

Factual Basis for the Variance request

The pie shape of the property is unique in regards to typical rectangular shaped lots. The pie shape property
lines converge toward the waterfront that diminishes the property width. To achieve sufficient water depth (2
feet at mean low tide) for a boat of 25 foot in length with an 18inch draft the proposed pier length is required to
be 75 feet in length due to the shallow water. The proposed pier is located to provide 10 feet of right side
setback. Therefore, the right side of the proposed pier is in compliance with the 10 foot side setback. The left
side of the proposed pier is 15 feet from the left property line. In order to secure a 25 foot in length boat with an
8 foot beam to the left side of the pier two mooring/boatlift piles are needed. The only reasonable location of
the mooring piles would be on the left property line in order to provide for a wide enough location for the boat
and a boat lift. Due to the unique shape of the property the location of the piles will not be able to comply with
the required 10 foot side setback smce the distance would be zero feet for a 15 foot wide slip to accommodate
a boat on a lift.

This situation is similar to the pie shaped lot configuration that currently exists at the adjacent property address
1016 Susquehanna Avenue, Middle River, MD 21220. The pier at this address is 75 feet in length with mooring
piles off the left side of the pier that are less than 10 feet from the left property line.

Therefore, this request is for the left side setback to be zero feet left side setback in lieu of the required 10 foot
side setback. MuR:ee EDWARDS /5 THE OWNER OF o012 @uecl )0/ SUSRU EMowarn HVF,

That the Affiant(s) acknowledge(s) that if a formal demand is filed, Affiant(s) will be required to pay a reposting and
advertising fee and may be required to provide additional information.

. /4 DAL

[ nature

MURLEL A. EDWARDS

Name - Type or Print Name - Type or Print

Signature

STATE OF MARYLAND, COUNTY OF BALTIMORE, to wit:

| HEREBY CERTIFY, this 8% day of TL g OO0, before me, a Notary Public of the State
-of Maryland, in and for the County aforesaid, personally appeared

My tlt el Edcn dS

the Affiant(s) herein, personally known or satisfactorily identified to me as such Affiant(s).

M@L‘Z&L
otary Public

AS WITNESS my hand and Notarial Seal

o NOTAHYPUBLIC
Baltimore County, Marytand 1
Mycmmmssmm&eeoeoeﬂmeﬂ 2010

REV 10/25/01

My Commission E§
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Affidaviti Support of Administrative Variance

The undersigned hereby affirms under the penalties of perjury to the Zoning Commissioner of Baltimore County, as
follows: That the information herein given is within the personal knowledge of the Affiant{s) and that Affiant(s) is/are
competent to testify thereto in the event that a public hearing is scheduled in the future with regard thereto.

That the Affiant(s) does/do presently reside at _ /C/& S USQUEKNANUA L VENUE (41 0) 335-97/6

Address
MI1DOLE RIVER MARYLAND 21220
City State ij Code

That based upon personal knowledge, the following are the facts upon which l/we base the request for an Administrative
Variance at the above address (indicate hardship or practical difficulty): ;
Factual Basis for the Variance request
The pie shape of the property is unique in regards to typical rectangular shaped lots. The pie shape property
lines converge toward the waterfront that diminishes the property width. To achieve sufficient water depth (2
feet at mean low tide) for a boat of 25 foot in length with an 18inch draft the proposed pier length is required to
be 75 feet in length due to the shallow water. The proposed pier is located to provide 10 feet of right side
setback. Therefore, the right side of the proposed pier is in compliance with the 10 foot side setback. The left
side of the proposed pier is 15 feet from the left property line. In order to secure a 25 foot in length boat with an
8 toot beam to the left side of the pier two mooring/boatlift piles are needed. The only reasonable location of
the mooring piles would be on the left property line in order to provide for a wide enough location for the boat
and a boat lift. Due to the unique shape of the property the location of the piles will not be able to comply with
the required 10 foot side setback since the distance would be zero feet for a 15 foot wide slip to accommodate
a boat on a lift.
This situation is similar to the pie shaped lot configuration that currently exists at the adjacent property address
1016 Susquehanna Avenue, Middle River, MD 21220. The pier at this address is 75 feet in length with mooring
piles oft the left side of the pier that are less than 10 feet from the left property line.
Therefore, this request is for the left side setback to be zero feet left side setback in lieu of the required 10 foot
side setback. #Wyk/ey, cOWIROS /3 THE OWNER 0F 1012 & 10/ SUSQUEHANA AVEnOE, '
That the Affianl(s) acknowledge(s) that if a formal demand is filed, Affiant{s} will be required to pay a reposting and
advertising fee and may be required to provide additional information. :

e 55 mie e

Signature Signature
MURLEL A. EDWARDS
Name - Type or Print Name - Type or Print

STATE OF MARYLAND, COUNTY OF BALTIMORE, to wit:

| HEREBY CERTIFY, this 3% dayof Wung_ 2OC™ | before me, a Notary Public of the State
of Maryland, in and for the County aforesaid, personally appeared

N o r:t. 2 \ Ec&«.,( 1o red S

the Affiant(s) herein, personally known or satisfactorily identified to me as such Affiant(s).

AS WITNESS my hand and Notarial Seal
F . . )
Naotary Public

My Commission Expires

' ' - 4 E DICKERSON
REV 10/25/01 , CONSTANEW -

3
) - B Himore M,W
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Petition for Administrative Variance
to the Zoning Commissioner of Baltimore County

for the property located at /012 SLSQUEHANNA AVE.
which is presently zoned _UR 3.5

This Petition shall be filed with the Department of Permits and Development Management. The undersigned, legal
owner(s) of the property situate in Baltimore Coun'y and which is described in the description and plat attached hereto and
made a part hereof, hereby petition for a Variance from Section(s) U7 . 4 PCZR

7—5 P"ZV"”N'f' Mmoo r'f'U f’i/to wilh o seféocé, aﬂ <) ! /" //éd
- ‘ 4 ] " :
<~.Hé the rmniimom sz\H"?J Lo 040 Aivisiaaal [lines.

of the zoning regulations of Baltimore County, to the zoning law of Baltimore County, for the reasons indicated on the back
of this petition form.

Property is lo be posted and advertised as prescribed by the zoning regulations.
I, or we, agree to pay expenses of above Variance, advertising, posting, etc. and further agree to and are to be bounded by the zoning
regulat;ons and restrictions of Baltimore County adopted pursuant to the zoning law for Baitimore County.

I/We do solemnly declare and affirm, under the penalties of
perjury, that l/'we are the legal owner(s) of the property which
1s the subject of this Petition.

Legal Owner(s).

o }I//A  _MURIEL EDWARDS |
Name - Type or Print ' “Type or Brint : T
Wt £ ED errer

Contract Purchaser/lLessee:

Signature Signature
Address Telephone No. Name - Type or Print
City State Zip Code Signature ?
Attorney For Petitioner: /071 & j;S Qb ArMf %f- g’*s/w
A/ Agress Telephone No.
7T Arp. D 2220
Name - Type or Print F AR City State Zip Code

Representative to be Contacted:

Signature Sy .
- DAV . Fancel
Company Name &Ll D
L0/ xyvsz?uéAWﬁM 55%-
Address Telephone No. Address Telep ?524
BALTitrwpe P 222z
City State Zip Code City State Zip Code

A Public Hearing having been !ormally deémanded and/or found to be required, it is ordered by the Zoning Commissioner of Baitimore County,
this day of i . that the subject matter of this petition be set for a public hearing, advemsed as required by the zoning

regulations of Baitnmore County and {hat the property be reposted.

Zoning Commissioner of Baitimore County

Reviewed By 1 pate -9~ 92D
G-2a(-a9

C"\SF \0 k«‘z. A M T3 ooy e
REV 10/25/01 iﬁﬁ:ﬁ@& 41> 09 . Estimated Posting Date
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ZONING DESCRIPTION FOR 1012 Susquehanna Avenue, Middle River, MD
21220

Beginning at a point on the West side of Susquehanna Avenue which is 125 feet
wide at the distance of 223 feet South of the centerline of the nearest improved
intersecting street, Chester Road, which is 30 feet wide. *Being Lot # 13, Block
__, Section # __, in the subdivision of Long Beach Estates, as recorded in
Baltimore County Plat Book # 4, Folio # 131, containing 27,760 square feet.
Also know as 1012 Sﬁsqueharlna Avenue and located in the 15th

Election District, 6th Councilmanic District.



CERTIFICATE OF PUBLICATION

.

7/16/ ,2009

M ¥

THIS IS TO CERTIFY, that the annexed advertisement was published

in the foiloWing weekly newspaper published in Baltimore County, Md,,
once in each of f 'sgc;ee'ésive weeks, the first publication appearing ‘
on__ 7] 1 4 } 2007 . . -

KJ The Jeffersonian

O Arbutus Times

[ Catonsville Times

( Towson Times

[ Owings Mills Times
£ NE Booster/Reporter

O North County News
. / ' s .
o N Witteng,

LEGAL ADVERTISINGI




. CASHIER'S
" VALIDATION .

. PINK}AGENCY I YELLdV\/_;- CUSTOMER _
‘PLEASE PRESS HARD!!!!:




BALTIMORE COUNTY, MARYLAND

OFFICE OF BUDGET AND FINANGE E No &»1589 R '.'Pm RECEIFT

et

MISCELLANEOUS CASH RECEIPT o ,. S | BUSINESS -~ ACTUAL TIE R
1 . o ‘ Date: [ ,Qnm 7/017200%  4/30/200% 11:19:41 9
: ‘ . Rev' - sub ‘M____fﬂg ¥503 UALKIN RBOS LRR :
Mo . . s S / -Revl ' YIRECEIPT # 401749 &/30/7200% . OFIH
| - e _ Sourcel ~Revi. - Dlpt S 528 ZONING VERIFICATION o
a8 Fund Dept - ,Unit SubUnit Obj- Sub Obj Dept Obj BS Acct Amount o N0, 041589
‘Aot | 2006 |ocoo| = |50 | ] 000 | pegpt ot 450.00

| . e | - ' ‘ $50.00 CK $.00 Ch

Baltimore County, Marylanmd

FUNWEN N

Fre

| ; Toar QE\SOJ}@
From: g.@ém\m‘u Ly N |
For. __Yocmal \\emew&

Qoo - (YMG oA

. » : CASHIER'S
DISTRIBUTION - : : » el ‘ VALIDATION
‘| WHITE - CASHIER ~ PINK-AGENCY  ~ YELLOW - CUSTOMER GOLD - ACCOUNTING ' S :

'PLEASE PRESS HARDH - ~ L e




: OF POSTING

\Jo 200%- 03/ -A

)eveloper ML el
ALDS

Date of Heanng/Closmg 7,{4{0‘:"

Baltimore County Department of
Permits and Development Management
County Office Building,Room 111

111 West Chesapeake Avenue

Attention:
Ladies and Genﬂerhen

This letter is to certify under penalties of perjury that the necessary
sign(s) required by law were posted conspicuously on the property

at (012 SUSALE HAVA AUE.
This sign(s) were posted on 2{, 200%
Moyith,Day,Year
Sincerely,

/o ifps

ignature of S Sigh Poster and Date
- Martin Ogle

60 Chelmsford Court
Baltimore,Md,21220

443-629-3411




S
FORMAL DEMANID
FOR HEARING
CASE NUMBER: _X 009-0©3i19- A |
Address: _L( A Susquehanna. Ave. 21220
Petltnoner(s) Qf’\n f,c‘ wtxfal

TO THE ZONING COMMISSIONER OF BALTIMORE COUNTY:
mwe I DNOMAS  + Qc&'{m&ﬂ{ Lehn g

Name - Type or Print
()3(' Legal Owner OR ' { ) Resident
VOOY S hanna ?3\“"‘5“\4&

Telephone Number

which is located approximately feet from the

. property, which is the subject of the above petition, do hereby
formally demand that a public hearing be set in this matter.
ATTACHED IS THE REQUIRED PROCESSING FEE FOR THIS
DEMAND.

iz ot 6 ﬂ/if

Date

Signature:
Revised 9/18/98 - wcr/sgj




A PUBLIC uﬁal%wsz ¥ELD BY.-
THE TONING COMMISSIONER
IN Towsoy, MD N .

L. EASE R Qoe8-D318 A
o e gl SCHREMe Bunibud M
H.A:i mﬂma ARams, Towisso B 15
LAwbl Teiy 23, 2ae4

T AT AT 5500 A

REGUAET : ARTARS 3 Fhwwrt Alowbie Pix
atie & $ITIME 15 B EAR 1 bt vE TR
.M.Mn' WGP B SIRT £ Frm Srpianas

2 (MFQWRATERN 1S AYMLANLE AT
et S AR kil

gERTIF ICATE OF POSTING

RE: Case No 2009 -03 15-4

Petltloner/Devel er 74/’!

LDt

07/12/2009

Date Of Hearing/Closing: 7{2&0‘}

Baltimore Codnty Department of

Permits and Development Management

County Office Building,Room 111
111 West Chesapeake Avenue

Attention:

-~

Ladi‘es and Gentlemen

This letter is to certify under penalties of p‘érjury that the necessary

sign(s) requnred by law were posted conspicuou

/0/2 5@5&45/73'404 Al

on the

at ERINE
g 72 ) :
This sign(s) were posted on Jelli /2, 2009
Morgh,Déy,Year
Sincerely,

Sign

A o/lelos

property

ture of Sign Poster and Date
Martin Ogle
60 Chelmsford Court
Baltimore,Md, 21220
443-629-3411



BALTIMORE COUNTY DEPARTMENT OF PERMITS AND DEVELOPMENT MANAGEMENT

. - ZONING RE\/!EW .

"ADMINISTRATIVE VARIANCE INFORMATION SHEET AND DATES |

Case Number 2009-| OO31 <9 -A Address [Cl2Z SUSQUEHANNA AVE,

Contact Person: Q/'JN FERNANDO Phone Number: 410-887-3391
Planner, Please Print Your Name _ ' :

Filing Date: & -9 -09 Posting Date: 6 -2(~07 Closing Date: _7 ~ G - U ©

Any contact made with this office regarding the status of the administrative variancé should be
through the contact person (planner) using the case number.

1. POSTING/COST: The petitioner must use one of the sign posters on the approved list (on the
‘ reverse side of this form) and the petitioner is responsible for all printi ng/postmg costs. Any
reposting must be done only by one of the sign posters on the approved list and the petitioner
is again responsible for all associated costs. The zoning notice sign must be visible on the
property on or before the posting date noted above It should remain there through the closing

date.

2. DEADLINE: The closing date is the deadline for an occupant or owner within 1,000 feet to file
a formal request for a public hearing. Please understand that even if there is no formal
request for a public hearing, the process is not complete on the closing date.

3. ORDER: After the closing date, the file will be reviewed by the zoning or deputy zoning
commissioner. He may: (a) grant the requested relief, (b) deny the requested relief, or (c)
order that the matter be set in for a public hearing. You will receave written notification, usuaHy
within 10 days of the closing date if all County agencies’ comments are recelved as to
whether the petition has been granted, denied, or will go to public hearing. The order will be

mailed to you by First Class mail.

4. POSSIBLE PUBLIC HEARING AND REPOSTING: In cases that must go to a public hearing
(whether due to'a neighbor's formal request or by order of the zoning or deputy zoning
commissioner), notification will be forwarded to you. The sign on the property must be
changed giving notice of the hearing date, time and location. As when the sign was originally
posted, certification of this change and a photograph of the altered sign must be forwarded to

this office.

(Detach Along Dotted Line)

Petitioner: Th:s Part of the Form is for the Sign Poster Only
USE THE ADMINISTRATIVE VARIANCE SIGN FORMAT

Case Number 2009- 0219 | Address (Cl2 SUSAUGH ANKNLG ~ANVE
Petitioner's Name AMHURIEL EDWARD.S Telephone H10-338* 47/ ¢
Posting Date: _ & -2 (- < D - Closing Date: __ 7/~ 6~ 99D

Wordingforsgn: To Permit ”00*"18?‘7 f)ii’es with e scdbhack 0'40 a’

MQ, NI g ionm ;"Q%U{er? of 7“"') ';?"'7{ \"’70 drv/J(thz./ [fr??j
7

in lco

WCR - Revised 7/7/08

BALTIMORE COUNTY DEPARTMENT OF PERMITS AND DEVELOPMENT MANAGEMENT
ZONING REVIEW


http:locati.on

DEPARTMENT OF PERMITS AND DEVELOPMENT MANAGEMENT
ZONING REVIEW

ADVERTISING REQUIREMENTS AND PROCEDURES FOR ZONING HEARINGS

The_Baltimore County Zoning Regulations (BCZR) require that notice be given to the
general public/neighboring property owners relative to property which is the subject of
an upcoming zoning hearing. For those petitions which require a public hearing, this
notice is accomplished by posting a sign on the property (responsibility of the petitioner)
and placement of a notice in a newspaper of general circulation in the County, both at
least fifteen (15) days before the hearing.

Zoning Review will ensure that the legal requirements for advertising are satisfied.
However, the petitioner is responsible for the costs associated with these requirements.
The newspaper will bill the person listed below for the advertising. This advertising is
due upon receipt and should be remitted directly to the newspaper.

OPINIONS MAY NOT BE ISSUED UNTIL ALL ADVERTISING COSTS ARE PAID.

For Newspaper Advertising.

ltem Number or Case Number: 2009~ O3( 9D -A
Petitionerr MURIEL A, EDWARDS
Address or Location: __/9/2 SUSQUENANNAR AVENUE, H100¢RIVER, MD. 21220

PLEASE FORWARD ADVERTISING BILL TO:

Name: MORIEC A EDWHROS

Address: 1022 SUSQUEHIwA/A AVENOE
H1Dpe s RIVER, M D. 21222

Telephone Number: 426 -335-8¢/7/4

Revised 7/11/05 - SCJ



TO: PATUXENT PUBLISHING COMPANY
Tuesday, July 14, 2009 Issue - Jeffersonian

Please forward billing to: »
Muriel Edwards 410-335-4716
1012 Susquehanna Avenue
Baltimore, MD 21220

NOTICE OF ZONING HEARING

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations
of Baltimore County, will hold a public hearing in Towson, Maryland on the property identified

herein as follows

CASE NUMBER: 2009-0319-A
1012 Susquehanna Avenue
Wiside of Susquehanna Avenue, at the distance of 223 feet south of centerline of Chester Road

15" Election District — 6™ Councilmanic District
Legal Owners: Muriel Edwards

Variance to permit mooring p;les with a setback of 0 feet in lieu of the minimum required 10 feet
from divisional lines.

Heari ing: Tuesday, July 28 2009 at 10:00 a.m. in Room 104, Jefferson Building,
1})5 West Chesapeake Avenue, Towson 21204

WILLIAM J. WISEMAN 1l
ZONING COMMISSIONER FOR BALTIMORE COUNTY

NOTES: (1) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL
‘ ACCOMODATIONS, PLEASE CONTACT THE ZONING COMMISSIONER'S

OFFICE AT 410-887-4386.
(2) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT

THE ZONING REVIEW OFFICE AT 410-887-3391.



BAILTIMORE COUNTY

MARYLAND

- June 30, 2009
JAMES T. SMITH, JR. , TIMOTHY M. KOTROCQ, Director
County Executive Department of Permits and

NOTICE OF ZONING HEARING Development Management

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulatiéns
of Baltimore County, will hold a public hearing in Tcwson Maryland on the property identified
herein as follows:

CASE NUMBER 2009-0319-A

1012 Susquehanna Avenue

Wiside of Susquehanna Avenue, at the distance of 223 feet south of centerline of Chester Road
15" Election District — 6 Councilmanic District

Legal Owners: Muriel Edwards :

Variance to permit mooring piles with a setback of 0 feet in lieu of the minimum required 10 feet
from divisional lines.

Hearing: Tuesday, July 28, 2009 at 10:00 a.m. in Room 104, Jefferson Bunldmg,
105 West Chesapeake Avenue, Towson 21204

M, Bobeoes

Timothy Kotroco
Director

- TKkim

C: Muriel Edwards, 1012 Susquehanna Avenue, Baltimore 21220 ‘
-~ Dennis Farvol, 1012 Susquehanna Avenue, Baltimore 21220

NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN
APPROVED POSTER ON THE PROPERTY BY MONDAY, JULY 13, 2009.
(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL
ACCOMMODATIONS PLEASE CALL THE ZONlNG COMMISSIONER'S OFFICE
AT 410-887-4386.
(3) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT
THE ZONING REVIEW OFFICE AT 410-887-3391.

Zoning Review | County Office Building i . '
11 West Chesapeake Avenue, Room 111 | Towson, Maryland 21204 | Phone 410-887-3391 | Fax 410-887-3048
: www.baltimorecountymd.gov

7
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JAMES T. SMITH, JR.
County Executive

VI'/\fIUriel Edwards
1012 Susquehanna Ave
Baltimore, MD 21220

Dear: Muriel Edwards

BALTIMORE COUNTY

M ARYLAND

 TIMOTHY M. KOTROCO, Director
Depariment of Permits and
Development Management )

July 22, 2009

RE: Case Number 2009-0319-A, 1012 Susquehanna Ave

The above referenced petition was accepted for processing ONLY by the Bureau of Zdning’
Review, Department of Permits and Development Management (PDM) on June 9, 2009. This letter is not’
an approval, but only a NOTIFICATION. : ‘

The Zoning Advisory Committee (ZAC), which consists of representatives from several approval
agencies, has reviewed the plans that were submitted with your petition. All comments submitted thus far-
from the members of the ZAC are attached. These comments are not intended to indicate the
appropriateness of the zoning action requested, but to ensure that all parties (zoning commissioner,
attorney, petitioner, etc.) are made aware of plans or problems with regard to the proposed improvements -
that may have a bearing on this case. All comments will be placed in the permanent case file.

If you need further information or have any questions, please do not hesitate to contact the

commenting agency.

WCR:Inw

Enclosures

c People’s Counsel
Dennis Faruol

?

- Very truly yours,

W Carl Richards, Jr.
Supervisor, Zoning Review

" Zoning Review | County Ofﬁce Building

111 West Chesapeake Avcnue Room 111 | Towson, Maryland 21204 | Phone 410- 88?»3391 | Fax 410-887-3048

www.baltimorecountymd.gov
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BALTIMORE COUNTY, MARYLAND

INTEROFFICE CORRESPONDENCE '

TO: Timothy M. Kotroco, Director : DATE: June 17, 2009
Department of Permits & ' ' .
Development Management

FROM: Dennis A. Kennedy, Supervisor
~ Bureau of Development Plans
Review

- SUBJECT: Zoning Advisory Committee Meeting
' ForJune 22, 2009

item Nos. 2009-299, 315, 318,

317, and 318, 319

!

" The Bureau of Development Plans Review has reviewed the subject- -
zoning items, and we have no comments.

DAK:CEN:dak
cc: File
ZAC-06172009 -NO COMMENTS



BALTIMORE COUNTY, MARYLAND

Inter-Office Correspondence
RECEIVED

JUL 302009
" ZONING COMMISSIONER

TO: Timothy M Kotroco
FROM: Dave Lykens, DEPRM - Development Coordination
DATE; july 30, 2009 | | ’
SUBJECT:  Zoning Item # 09-319-A
' Address 1012 Susquehanna Avenue

(Edwards Property)

Zoning Advisory Committee Meeting of June 15, 2009

X The Department of Environmental Protection and Resource Management offers
the following comments on the above-referenced zoning item:

_X___ Development of this property must comply with the Chesapeake Bay

Critical Area Regulations (Sections 33-2-101 through 33-2-1004, and ‘
other Sectlons, of the Baltimore County Code)

Additional Comments:

This property contains a Critical Area Easement between the house and the proposed
pier. In order to access said pier, the applicants must abide by the approved Critical Area

" Variance dated June 10, 2005, specifically note #6, which states “Future access to
waterfront must be shown on the revised plan with proposed means of access to the
shoreline. Please be advised access should be no wider than 6 feet and shall consist of
elevated pier or boardwalk over the top of the tidal marsh, a minimum of 3 feet above
mean high tide or non-tidal wetlands.”

Reviewer:  T.Krispin | Date: 7/29/09

S:\Deveoord\l ZAC-Zoning Petitions\ZAC 2000ZAC 09-319-A 1012 Susquehanna Avenue.doc



BALTIMORE COUNTY

MARYLAND ) ’ : y

JAMES T. SMITH, JR. JOHN J. HOHMAN, Chief
County Executive . . Fire Department
i
County Office Building, Room 111 June 4, 2009

Mail ‘Stop #1105
111 West Chesapeake Avenue
Towson, Maryland 21204

ATTENTION: Zoning Review Planners
N .

Distribution Meeting 0f: June 22.2009

Item Numbers 299,0315,0316,0317,0318,0319,0320

Pursuant to your request, the referenced plan{(s) have been reviewed by
this Bureau and the comments below are applicable and required to be
corrected or incorporated into the final plans for the property.

1. The Fire Marshal's Office has no comments at this time.

Lieutenant Roland P Bosley Jr.
Fire Marshal's Office
410-887-4881" (C)443-829-2946
MS-1102F :

cc: File

700 East Joppa Road | Towson, Marylaﬁd 21286-5500 ] Phone 410-887-4500

www. baltimorecountymd.gov


http:www.baltimorecountymd.gov

® o o
BALTIMORE COUNTY, MARYLAND

{INTER-OFFICE CORRESPONDENCE

TO: Timothy M. Kotroco, Director DATE: June 19, 2009
Department of Permits and
Development Management

FROM: Arnold F. 'Pat’ Keller, 111
- Director, Office of Planning
SUBJECT: “Zoning Advisory Petition(s): Case(s) 09-319- Administrative Variance
The Office of Planning has reviewed the above referenced case(s) and has no comments to offer.

For further questions or additional information concerning the matters stated herein, please
contact Laurie Hay in the Office of Planning at 410-887-3480.

Prepared By:
CM/LL

WADEVREVIZ ACYY-319.doc



Martin O Mallev, Governey c; THe Beverley K. Swaim-Swley, Aering Secreia
Anthony G, Brown, Lt Geovernor Iy ay Nl 1. Pedersen, Adminisirator :
Administration . )

Maryland Department of Transportation

St

Date:fJu,,\«1 e 1 7)’ 2099

Ms. Kristen Matthews , ' . RE: Baltimore County

Baltimore County Office of : + Item No. 2009-H3{5~

Permits and Development Management
County Office Building, Room 109
Towson, Maryland 21204

10\Z Susquedanna A‘\VE .
Eowpaos ‘?wvam*r Y
NM\ MFTZATWE W‘L\J&,MCE

Dear Ms. Matthews:

Thank you for the opportunity to rev\{ew your referral request on the subject of the above
captioned. We have determined that the subject property does not access a State roadway and is
not affected by any State Highway Administration projects. Therefore, based upon available
information this office has no objection to Baltimore County Zoning Advisory Committee -
approval of Item No. 2009 -0 M39-A- | '

S_houid you have any questions regarding this métter, please contact Michael Bailey at
410-545-2803 or 1-800-876-4742 extension 5593. Also, you may E-mail him at
(mbailey@sha.state.md.us). ‘

o

%

Very truly yours,

M%f&z@ )

%ﬂ:\Steven D. Foster, C
Engineering Access Permits
Division

SDF/MB

My telephone numbei/loll-free number is
Maryland Relay Service for hupaired Hearing or Speech 1.800.735 2258 Statewide Toll Free

Qtannt doddspec: 707 Nonth Caluoct Qivasl ¢ Raltimaors Mavuland 21902 o DPhane 410 (AR DRON «  wnans mawvisndeaade onm


mailto:mbailey@sha.state.md.us

RE: PETITION FOR ADMINSTRATIVE ok BEFORE THE
VARIANCE )
1012 Susquehanna Avenue; W/S Susquehanna* ZONING COMMISSIONER
Avenue, 223° S ¢/line of Chester Road ‘
15" Election & 6" Councilmanic Districts  * FOR

Legal Owner(s): Muriel Edwards _ . ,
Petitioner(s) * BALTIMORE COUNTY

¥ 09-319-A

* * x % . * * * - % * * *
ENTRY OF APPEARANCE

Pursuant to Baltimore County Charter § 524.1, please enter the aiapearance of People"é
Counsel for Baltimore County as an interested party in the above-captioned’ matter. Notice
should be sent of any hearing dates or other proceedings in this matter and the passage of any .
preliminary or final Order. All parties should copy People’s Counsel on all correspondence sent

and all documentation filed in the case.

PETER MAX ZIMMERMAN
People’s Counsel for Baltimore County

RECEIVED (LS et

A Q9000 CAROLE S. DEMILIO
JUN'3 0 ZOUQ Deputy People’s Counsel
[J - Jefferson Building, Room 204
rmmesees 105 West Chesapeake Avenue
Towson, MD 21204
(410) 887-2188

CERTIFICATE OF SERVICE

I HEREBY CERTIF Y that on this 30™ day of June, 2009, a copy of the foregoing Entry ‘

of Appearance was mailed to Muriel Edwards, 1012 Susquehanna Avenue, Balnmore MD
21220, Petitioner(s).

ﬁ@fﬁﬁ Z@mﬁwaw -

PETER MAX ZIMMERMAN
People’s Counsel for Baltimore County




~ BALTIMORE COUNTY

MARYLAND

JAMES T. SMITH, JR. B TIMOTHY M. KOTROCO, Director
County Executive : Department of Permits and
Development Management

June 30, 2009

Muriel Edwards

1012 Susquehanna Avenue
Baltimdre, MD 21220

Dear Ms. Edwards:

'RE: Demand for Public Hearing, Administrative Variance, Case Number 2009-0319-A

The purpose of this letter is to officially notify you that your administrative posting

procedure has been superceded by a timely public hearing demand "by Rosemarie
Lehner requiring a public hearing concerning the above proposed administrative
procedure.

The hearing has been scheduled, and the notice of public hearing indicating *the' ‘
date, time and location of the hearing. This notice will also contain the date that the

sign must be reposted with the hearing information.

The property must be reposted with the heanng date, time and location. This
notification will be published in the Jeﬁ‘ersoman and you will be billed directly by
Patuxent Publishi ng for this. " _

If you need any further explanation or additional nformatton please feel free to
contact Jun Fernando at 410-887- 3391 .

Very truiy yours

w, G2/

W Carl Richards, Jr
Supervisor
Zoning Review

WCR:KIm

C: Dennis Farvol .
Rosemarie Lehner

Zoning Review | County Office Building
111 West Chesapeake Avenue Room 111 | Towson, Maryland 21204 | Phone 410- 887 3391 { Fax 410-887-3048
‘ www.baltimorecountymd.gov


http:www.baltimorecountymd.gov

1004 Susquehanna Avenue : -
Bal‘gimore, Maryland 21220

 Department of Permits and Development Management
105 West Chesapeake Avenue, Suite 103
Towson, Maryland 21204

Re: Case No. 2009-0319-A
Property: 1012 Susquehanna Avenue

September 9, 2009

We would like to file an appeal to the decision rendered in the above-captioned case.

We are appealing on the grounds that the Plat that accompanied the petition for a zoning variance
for 1012 Susquehanna Avenue, Baltimore, Maryland 21220, inaccurately represents the existing
pier at 1016 Susquehanna Avenue and proposed pier at 1012 Susquehanna Avenue. The Plat
shows an inaccurate departure of the piers from the bulkhead. The existing pier s actually
angled towards the right, much less than 90 degrees as shown. If the new pier is constructed
parallel to the existing pier as shown on the Plat this would place the new pier less than the 10
foot setback on the right towards 1004 Susquehanna Avenue. This is in direct contradiction to
the Plat submitted by Muriel Edwards. The hardship decision by Thomas H. Bostwick, Deputy
Zoning Commissioner for Baltimore County granted the variance for a (0’ setback on the left side
of the proposed pier. We are asking that an accurate Plat be submitted from a certified surveyor
and not the homeowner’s ﬁancee

Updated Baltimore County aerial photographs will confer that the angle of the pier is not at 90
.degrees as prepared by ‘DMF’.

Respectfully,

Rosemane L. Lehner

»% %M

Thomas A. Lehner

beyr+ A5 740



BALTIMORE COUNTY -

MARYLAND

JAMES T. SMITH, JR.

TIMOTHY M. KOTROCO, Director
County Executive

Department of Permits and
Development Management

January1l, 2010

Muriel Edwards
1012 Susquehanna Avenue
Baltimore, MD 21220

“Dear Ms. Edwards:
RE Case: 2009-0319-A, 1012 SUsquehannéAvenue

Please be advised that an éppeal of the above-referenced case was filed in this
office on September 9, 2009 from Mr. & Mrs. Lehner. All materials relative to the case
have been forwarded to the Baltimore County Board of Appeals (Board).

If you are the person or party taking the appeal, you should notify other similarly
interested parties or persons known to you of the appeal. If you are an attorney of
record, it is your responsibility to notify your client.

If you have any questions concerning thls matter, please do not hesitate to caII the
Board at 410-887-3180.

Sinc rely

L) Wlooco

Timothy Kotroco
Director

TK:klm

- ¢ WilliamJ. Wiseman lll, Zoning Commissioner

Timothy Kotroco, Director of PDM

People's Counsel .

Mr. & Mrs. Lehner, 1004 Susquehanna Avenue, Baltimore 21220
Dennis Faruol, 1012 Susquehanna Avenue, Baitimore 21220
Mike Vivirito, 3619 Bay Drive, Baltimore 21220

Zoning Review | County Office Building
III West Chesapeake Avenue, Room 111 | Towson, Maryland 21204 | Phone 410-887-3391 | Fax 4]0 887-3048
www.baltimorecountymd.gov


www.balti

APPEAL
Petition for Administrative Variance
1012 Susquehanna Avenue .
W/s Susquehanna Ave; 223 ft. s/of ¢/l of Chester Road -
15" Election District — 6™ Councilmanic District
Legal Owner: Muriel Edwards

Case No.: 2009-0319-A

Petition for Administrative Variance (June 9, 2009)
Zoning Description of Property
Demand for Formal Hearing (June 26, 2009)
Notice of Zoning Hearing (June '30, 2009)
Certification of Publication (the Jeffersonian — July 14, 2009)
Certificate of Posting (July 12, 2009) by Martin Ogle
Entry of Appearance by People’s Counsel (June 30, 2009)
Petitioner(s) Sign-In Sheet — One Sheet
Protestant(s) Sign-In Sheet - None
Citizen(s) Sign-In Sheet — One Sheet |
Zoning Advisory Conﬁmittee Comments
Petitioners' Exhibit :
Site Plan (A & B Revised Site Plan)
SDAT Data Search
_ Zoning Map
Aerial Photos (A -C)
Photos of Property (A - C)

A) Written Testimony of Petitioner
B) case #08-469-A

ooh LN =

Protestants' Exhibits: ‘ o

Letter dated 6-10-05 from DEPRM to Mr. Edwards
Site Plan of Protestant's property

Sign Posted on Wetlands

Photos of Petitioners property

Photos of Pier at 1016 Susquehanna (A & B)

OB WN =

- Miscellaneous (Not Marked as Exhibit) - None -
Deputy Zoning Commissioner's Order (GRANTED — August 14, 2009) .
Notice of Appeal received on September 9, 2009 from Mr. & Mrs. Lehner

c: - People's Counsel of Baltimore County, MS #2010
Zoning Commissioner/Deputy Zoning Commissioner
Timothy Kotroco, Director of PDM
Muriel Edwards .

Mr. & Mrs. Lehner
Dennis Faruol
Mike Vivirito

date sent January 11, 2010, kim



D@Hywtm&m& of Environmenta! ﬁ zeifon

amd Resource Manages Q:.a‘:.ﬁaﬁmw@ County

James T Smith, Jr, County Executive
David £.C. Carroll, Divector

401 Bosley Avenue, Suite 416
- Towson, Maryland 21204

June 10, 2005

Mr. Phil Edwards -
1016 Susquehanna Avenue
Baltimore, MD 21220

- Re:  Edwards Property _
1000 block Susquehanna Ave.
Critical Area Administrative Variance

Dear Mr. Edwards:

The Department of Environmental Protection and Resource Management
(DEPRM) has received your variance request to construct a single family home on
an existing lot of record impacting 9,200 square feet of Chesapeake Bay Critical
Area buffer, 1,480 square feet of non-tidal wetlands, and 5,870 square feet of non-

- tidal wetland buffer. The Director of DEPRM may grant a variance to the
Chesapeake Bay Critical Area regulations in accordance with regulations
adopted by ’fhe Critical Area Commission concerning variances OS set forth in
COMAR 27.01.11. There are five (5) criteria listed in COMAR 27.01.11 that shall be
used to evoluote the variance request. All five of the criteria mus? be met in order
to cpprove the variance.

The. first criterion requires that special conditions exist that are peculiar to
the land or structure, and that literal enforcement of the regulations would result
in unwarranted hardship. The location of the lot relative to tidal waters causes
almost the entire 161 to fall within the 100-foot buffer from tidal water. The only

_portion of the lot outside of the Critical Area buffer is a small sliver of land
immediately adjacent to Susquehanna Avenue. A small non-tidal wetland and
associated 25 foot buffer further expand the Critical Area buffer. Therefore,
special conditions exist that are peculiar o the land such that a literal
enforcement would result in unwarranted hardship; consequently, this criterion is
met.

The second criterion requires that a literal enforcement of the regulations
would deprive the applicant of rights commonly enjoyed by other propertiesin
similar areas within the Critical Area. A literal enforcemem‘ would require that the
applicant not build on this single lot of record. Other similar properties have been
granted variances to encroach into the Crifical Area Easement provided all
- variance criteria were met. Therefore, a literal enforcement of the regulations

- Visie the County’s Website at www.baltimorecountyonline.info

~ é}
\@ Printedt on Recycled Paper
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Mr. Phil Edwards | . | o .

1000 block Susquehanna Ave.
June 10, 2005
Page 2

vwould preclude the applicant of rights commonly enjoyed by similar propertiesin
the Critical Area and this criterion is met.

The third criterion requires that granting of a variance will not confer upon
an applicant any special privilege that would be denied to other lands or
structures within the Critical Area. Similar properties have been granted variances
to construct a dwelling within the Critical Area buffer and non-tidal wetlands
where dll variance criteria could be met. Therefore, granting a variance to
impact these buffers will not confer upon the applicant any special privieges that
would be denied to other lands or structures in the. Critical Area. Consequently,
this criterion is met. ) _- N

The fourth criterion requires that a variance is not based upon conditions or » '

circumstances which are the result of actions by the applicant, nor does the
request arise from any condition relating to land or building use, either permitted
or non-conforming, on any neighboring property. This variance does not arise
from any condition or circumstances that are the result of actions by the -
applicant or from any condition or land use on any neighboring properties. In
fact, the actions of the applicant to mitigate for the proposed impacts will
provide a better functioning buffer to the tidal wetlands than the current lawn.
Therefore, this criterion is met.

The fifth criterion requires that granting of the variance will not adversely
affect water quality or adversely impact fish, wildlife, or plant habitat within the
Crifical Area, and that the granting of the variance will be in harmony with the
general spirit and intent of the Critical Area regulations. The proposed native
mixed tree and shrub plantings will enhance this buffer, which has historically
been mowed. Therefore, granting this variance will not adversely impact water
quality, fish, wildlife or plant habitat within the Critical Area, and this criterion is
met.

Based upon our review, this Department finds that the first four of the
above criteria have been met, and that the fifth criterion can be met by
implementing the measures prescribed below. Therefore, the requested variance
is hereby approved in accordance with Section 33-2- 205 of the Baltimore County
Code with the following condmons

1. The attached "Notice of Grom‘ing of Variance" must be published in
The East County Times or Thé Avenue. Final variance approval cannot
be granted until fiffeen (15) calendar days after the notice has been
published. A copy of the Certificate of Publication for the
advertisement issued by the newspaper, or a copy of the _
advertisement from the paper must be submitied to this office prior 1o



wr. PrilEdwards @) - o

1000 block Susquehanna Ave.
June 10, 2005

Page 3

receiving final variance approval.

A minimum 28-foot setback from the proposed Criti ical Areo Easement
to the smgle family dwenmg shall be provided.

Development of this property requxres the establishment and
recordation of a Critical Area Easement and protective covenanisin
the land records of Baltimore County, prior to permit approval. Please
submit an “Exhibit A" and Declarations in accordance with the’
attached instructions. ‘

Aliving fence shall be planted along the Critical Area Easement limit
using native species of small frees and shrubs. Trees shall be container-
grown stock a minimum of 1.5 inches caliper; shrubs shall be a minimum
24 inches high and also container-grown. Ten (10) trees shall be
planted 8 feet on center with fourteen {14) shrubs planted 4 feet on
center. Please submit arevised plan detailing the placement of the
above. :

“Critical Area Easement-Do Not Disturb” signs shall be posted as shown
on the plan accompanying your variance application, and along the
limit of the Critical Area Easement. After it is planted and within the
boundary of this Critical Area Easement, a person may not disturb
vegetation, including disturbance by tree removal, shrub removal,
clearing, mowing, burning, spraying, or grazing.

Future access to waterfront must be shown on the revised plan with
proposed means of access to the shoreline. Please be advised access
should be no wider than 6 feet and shall consist of elevated pier or
boardwalk over the top of the tidal marsh, a minimum of 3 feet above
mean high tide or non-tidal wetlands.

All plonfiné and sign posting shall occur prior to issuance of any Use &
Occupancy Certificate for the proposed house.

Authorization to fill 1,480 square feet of forested non-tidal wetlands must
be obtained from the Maryland Department of the Environment and
any required wetland mitigation secured or fee in lieu of mitigation paid

.pnor to building permit issuance. -

Buffer mitigation for 9,200 square feet of Critical Area buffer impact is
required at arate of 3:1. The onsite plantings will account for 8,500
square feet of mitigation. The remaining mitigation of 19,100 square feet



Mr. Phil Edwards , . . :
1000 block Susquehanna Ave.

June 10, 2005

Page 4

or $7,640.00 must be paid into Baltimore County's Critical Area Buffer
Mitigation Fund prior to building permit issuance. .

10. All other applicable Critical Area Regulations shall be sirictly adhered to
in the development of the homesite,

It is the intent of this Depariment to approve this variance subject to the
above conditions. Changes in site layout may require submittal of revised plans
and an amended variance request.

Please sign the statement on the next page and then return a copy of the
Certificate of Publication, the revised plot plan, and the letter to this Department
c/o Mr. Glenn Shatfer of Environmental Impact Review. Failure to return a signed -
copy of thisletter and the other two items may result in delays in processing of
permits or other development plans for the subject property, and/or may render
this variance null and void.

‘ If you have questions regarding this project, please contact Martha Stauss
at 410-887-3980. :

David A C. Corro”
Director

DACC:mis

c: Ms. Lisa Hoerger, CBCA Commission

_ 1/We have read and agree 1o implement the above requirements to bring my/our
property into compliance with Chesapeake Bay Critical Area regulations.

f}%\w& i \“Q S Pybg G BEduked S 5t
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results g _ ' : Page 1 of 1

W2 Maryland Department of Assessments and Taxation A Go Back
=] BALTIMORE COUNTY A View Map
@i {W Real Property Data Search (2007 ws.3) . New Search
:\
Account Identifier: . District - 15 Account Number - 1519270611
| ' Owner Information ‘ ]
Owner Name: EDWARDS PHILIP O(DEC) Use: RESIDENTIAL
EDWARDS MURIEL A Principal Residence: . YES
Mailing Address: 1012 SUSQUEHANNA AVE Deed Reference: 1)/ 6906/ 483
. BALTIMORE MD 21220-4314 2) .

] : ) Location & Structure Information

Premises Address - Legal Description
1012 SUSQUEHANNA AVE

WATERFRONT LONG BEACH ESTATES

Map Grid Parcel Sub District Subdivision Section Block Lot Assessment Area Plat No: C
98 4 203 : 13 3 Plat Ref: 4/ 131
Town
Special Tax Areas Ad Valorem-
Tax Class.
Primary Structure Built Enclosed Area Property Land Area County Use
2007 . 2,744 SF 27,760.00 SF 34
Stories - Basement Type Exterior
2 YES STANDARD UNIT - SIDING
| Value Information ' . ‘ |
Base Value Value Phase~in Assessments
! As Of As Of As Of
01/01/2009 07/01/2008 07/01/2009
) Land 337,920 325,940
~ Improvements: 387,780 605,860
Total: 725,700 931,800 725,700 © 794,400
Preferential Land: 0 .0 0 ' 0 v
| Transfer Information ]
Seller: SENASACK FLORENCE M Date:  04/30/1985 Price:  $0 '
Type: NOT ARMS-LENGTH Deedl: / 6906/ 483 Deed2:
Seller: . . Date: Price:
Type: Deed1: ' Deed2:
Seller: Date: . Price:
Type: Deed1: Deed2:
I Exemption Information |
pPartial Exempt Assessments Class 07/01/2008 07/01/2009
County 000 0 ' 0
State 000 0 0
Municipal . ' ’ 000 0 0
Tax Exempt: . NO ’ Special Tax Recapture:
Exempt Class: ’ * NONE *

R

PETITIONER'S

EXHIBIT NO.

http://sdatcert3 resiusa.org/rp_rewrite/details.aspx?County=04&SearchType=STREET&AccountNumber... 5/29/2009


http://sdatcert3.resiusa.org/rp_rewrite/details.aspx?County=04&SearchType=STREET&AccountNumber
http:27,760.00

PETITIONER’ S

EXHIBIT NO.




My Neighborhood: Zoning - Map Output [Clz 3Sousg veboagne A Page 1 of 1

Baltimore County - My NeMfiborhood

RLEERS ) == =g e~ oo

http://bamaps]1.baltimorecountymd.gov/arcims_path/bcgims?ServiceName=Zoning2&ClientVersion=4.0&... 6/3/2009
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My Neighborhood: Zoning - Map Output L AHSE NO- 2007-D3/7-A

Baltimore County - M NeWborhood
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Muriel A. Edwards
1016 Susquehanna Ave.

- Middle River, Maryland 21220
July 25, 2009

'Re:  Muriel A. Edwards
1012 Susquehanna Ave.
Middle River, Maryland 21220
Permit B717891

Subj: Consent to Mooring Pile Installation

TO WHOM [T MAY CONCERN:

I am the owner of both 1012 and 1016 Susquehanna Ave. I desire to have two (2)
mooring piles installed on the property line between these two addresses to create a boat slip for
1012 Susquehanna Ave. Both properties have property lines that converge towards the water.
This unique configuration limits the water frontage and requires the mooring piles to be located
on the property line between these two addresses in order to accommodate a 15° wide slip and
corresponding boat lift. Locating the mooring piles in this manner will allow the side set back
with the adjoining neighbor property line, Thomas and Rosemarie Lehner 1004 Susquehanna
Ave., to be maintained at 10° as required by Section 417.4 of the Baltimore County Zoning
Regulatlons

Specifically, that after installation the setback between the divisional property line of my
two properties and the mooring piles may be as little as 0' in lieu of 10". The proposed mstallatlon
will not create a hardship for me or any other neighbor.” .

Simply put, narrow lot widths with property lines converging on the water like these
dictate that the 10" setback be relaxed. In addition, a boat merely tied alongside the pier without
the a531stance of moormg piles would easily become damaged.

The grantmg of side set backs of less than 10’ has occurred in many instances. The most
recent that I’'m aware of was for mooring piles side set back of less than ten feet:for
John & Karen Michel :
3735 Clarks Poin