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Baltimore County, Marylana
OFFICE OF PEOPLE'S COUNSEL

Jefferson Building
105 West Chesapeake Avenue, Room 204
Towson, Maryland 21204

410-887-2188
Fax: 410-823-4236

PETER MAX ZIMMERMAN CAROLE S. !')EM[LIO
People's Counsel September 6,2016 Deputy People's Counsel

HAND DELIVERED
John Beverungen, Administrative Law Judge RECEIVED
The Jefferson Building SEp 06
105 W. Chesapeake Avenue, Suite 103 oLr 2016
T , Maryland 21204
i s ; OFFICE OF ADMINISTRATIVE HEARINGS

Re:  Zulfikar Shah — Legal Owner

Case No.: 2017-004-SPH

September 16, 2016 Hearing Schedule

Dear Judge Beverungen,

This petition comes in as a special hearing to amend the last previous zoning order for this
mainly B.R. property in Case No. 2009-211-X, attached. The proposal is for a commercial
addition. The petition was filed July 7, 2016.

Deputy Zoning Commissioner Thomas Bostwick approved a special exception for used
motor vehicle sales, along with a service garage, including a side yard setback variance. However,
there were strict conditions limiting the number of vehicles for sale to 10 at any one time,
prohibiting body or fender work, defining storage, limiting hours of operation, requiring
landscaping, and complying with MV A and fire department regulations.

Shortly after the petition came in, I reviewed the site plan. It shows the proposal of a
substantial new garage addition. However, it does not reflect compliance with the 2009 Order and
includes 14 parking spaces for sales, 4 for display, 7 undefined, and 2 for service, for a total of 27
spaces. There is no showing of any landscaping. There is no reference to the other conditions.

I communicated informally to one of petitioner’s representatives that the petition and site
plan appeared to be inadequate. At the very least, an amended petition and site plan needed to be
prepared, in my opinion.

I reviewed the file more recently and found that no amended petition has been filed. I
communicated that to petitioner’s representative.

Coincidentally, our office received in the last few days a copy of the August 8, 2016
comment of the Department of Planning, also attached. Based on its site visit, the DOP has found
that the site does not comply with the 2009 conditions limiting the number of vehicles and
requiring landscaping. The noncompliance is described as substantial. The DOP also describes a



John Beverungen, Administrative Law Judge
September 6, 2016
Page 2

number of illegal signs in the form of pennants and banner. Under the circumstances, the DOP
opposes the petition and recommends that petitioner be required to comply with the 2009
previously approved plan.

Having reviewed the situation, our office must add that there does not appear to be any
justification to depart from the strict conditions imposed by Deputy Zoning Commissioner
Bostwick in 2009. The res judicata doctrine is applicable. In the absence of a substantial change
in circumstances to warrant a different result, the matter is concluded by the earlier case, whether
involving a denial or the conditions of a grant. Whittle v. Board of Appeals 211 Md. 36 (1956);
Woiodlawn Area Citizens v. Board of County Comm’rs 241 Md. 187 (1966); Seminary Galleria
v. Dulaney Valley Improvement Ass’n 192 Md. 719 (2010). More recently, there have been
similar rulings, preserving conditions, in Belvedere Baptist Church/Davenport Preschool No. 15-
004-SPH (ALJ and CBA decisions) and Boone-Kondylas No.16-003 (ALJ decision, CBA
deliberation, written decision to follow). These are attached.

Also attached are Google Earth photographs and a MyNeighborhood Map.

Our position at this time is that the petition should be denied, as a matter of law. The matter
of enforcement would be within the jurisdiction of the appropriate division of the Department of
Permits, Appeals, and Inspections.

Sincerely, 5

?dt\ fﬁ,\' (i(./wm,wl Wern

Peter Max Zimmerman
People’s Counsel for Baltimore County

cc: Lee Giroux, Petitioner’s Representative
Stephen W. Fogleman, Esquire
Kathy Schlabach, Dennis Wertz, Lloyd Moxley, DOP
Lionel Van Dommelen, Department of Permits, Approvals, and Inspections
Shirley Supik, Liberty Road Community Council



PETITION FOR ZONING HEARING(S)

"S-' To be filed wit ‘he Department of Permits, Approvals and Inspections
To the Of'f'c of mmlstr tive Law of Baltimore County for the property Iocated at:
Address “FH \34/ ) A which is presently zoned
Deed Referance a8 10 Digit Tax Account# . 2 1 2 £ 0. 0.0.0 A
Property Owner(s) Prmted (s) FAK 2.9 (W #é

(SELECT THE HEARING(S) BY MARKING X AT THE APPROPRIATE SELECTION AND PRINT OR TYPE THE PETITION REQUEST)

The undersigned legal owner(s) of the property situate in Baltimors County and which is described in the description
and plan attached hereio and made a part hereof, hereby petition for:

¥
i, a Special Hearing under Saction 500.7 of the Zoning Regulations of Baltimore County, to datermine whether
rn tthe Frmiam Mawmecaaioaainaean mle =0 oo
Special Hearing to amend the previously approved order and site plan from Zoning Case # 2009-
0211-X to allow a proposed commercial addition.
2 a Special Exception under the Zomg_ Regulations of Baltimore County to use the herein described property for
3, a Variance from Section(s)

of the zoning regulations of Baltimore County, to the zoning law of Baltimore County, for the following reasons:
(Indicate below your hardship or practical difficuity or indicate below “TO BE PRESENTED AT HEARING”. If

you need additional space, you may add an attachment to this petition)

Property is to be posted and advertised as prescribed by the zoning regulations.
|, or we, agree to pay expenses of above petition(s), advertising, posting, etc. and further agree to and are to be boundad by the zoning regulations

and rastrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County
Legal Owner(s) Affirmation: | / we do so solemnly declare and affirm, under the penalties of perjury, that | / We are the legal owner(

which is the subject of this / these Petition(s).

s) of the property

Contract Purchaser/Lessee: Legal Owners (Petitioners):
ZuLe1kak S pH
Name- Type or Print Name #1 — Type or Print Name #2 - Type or Print
iz il

Signature SIQW Signatyje

12276 Stz owvood ,@/ Zonlevforn MP
Mailing Address City State Mailing Aadr@ss State

, L 36 17/6’5 il—‘ 3373 ﬂfg@(glﬁ/ﬁ%m‘i@

Zip Code Telephone # & Emai \ddress Zip Code Telephone # Email Aactress 'YQ Z;M
Attorney for Petitioner: Representative to be contacted: =

NJ&QﬂO\:\ W. (/5‘\ (emam, E%UML i L(’ 2L, IGII'M"L&{
/&ﬂ w%—/‘/ / j/;)) (/;(_.—a‘\/t(/)

Si'gnature ‘
(170 hames A 52 [ Bivore Mp
Mailing Address City State
72\23 | 4i024%8x00 qu[am({mc\l Domzi(, 257 (Bl owy. /e 2271} M,/
Zip Code Telephone # Email Adaress  ( OTH] Zip Code Telephone # Email Addrass (

CASE NUMBER 90{ 7 ’OOOV' il SPHFiiing Cate ZZF{ b Do Not Scheduie Dates: (qu‘ U\u:\ Rewewarii‘.)‘:)_

REV

10/4/11
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DESCRIPTION TQO ACCOMPANY ZONING PETITION
7110 LIBERTY ROAD
2™ ELECTION DPISTRICT, C-2

Beginning for the same at a point on the east side of Liberty Road (MD RT 26), having
coordinates: E 1-33,898.17 and N 17,578.86, running thence:

1. North 65° 24" 10” West 25,00 feet along the east side of Lib'erty Road (MD RT
26) thence,

2. North 25° 05 50” East 10.00 feet to the east side of Liberty Road (MD RT 26)
thence, .

3. North 65° 24’ 10” West 125.00 feet along the east side of Liberty Road (MD RT
26) thence,

4. North 25° 05> 50” East 150,00 fest thence,

5. South 65 24’ 10” East 150.00 feet thence,

6. South 25° 05> 50” West 160.00 feet to the place of beginning,

-

Containing 0.526 acres +/- .

This description is intended for zoning purposes only and shall not be used for
conveyance of land.

GO = 0060M - SPH
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THE BAETIMORE SUN MEDIA GROUP
501 N. Calvert St., P.O. Box 1377
Baltimore, Maryland 21278-0001
tel: 410/332-6000
800/829-8000

WE HEREBY CERTIFY, that the annexed advertisement of Order No 4399163

Sold To:

Lee Giroux - CU00556727

12 Valley Lake Pl

Apt East

Cockeysville, MD 21030-5337
Bill To:

Lee Giroux - CU00556727

12 Valley Lake Pl

Apt East

Cockeysville, MD 21030-5337

Was published in "Jeffersonian", "Bi-Weekly", a newspaper printed and published in Baltimore
County on the following dates:

Aug 25,2016

The Baltimore Sun Media Group

NOTICE OF ZONING HEARING

The Administrative Law Judge of Baltimore County, by
authority of the Zoning Act and Regulations of Baltimore
County will hold a public hearing in Towson, Maryland on the
property identified herein as follows:

Case: # 2017-0004-SPH

7110 Liberty Road

NE/s Liberty Road, 225 ft. NW of intersection with Essex

Road

3rd Election District - 2nd Councilmanic District

Legal Owner(s) Zulfikar Shah
Special Hearing: to amend the previously approved Order
and Site Plan from Zoning Case 2009-0211-X to allow a
proposed commercial addition.
Hearing: Friday, September 16, 2016 at 10:00 a.m. in
Room 205, Jefferson Building, 105 West Chesapeake
Avenue, Towson 21204.

ARNOLD JABLON, DIRECTOR OF PERMITS, APPROVALS AND!
INSPECTIONS FOR BALTIMORE COUNTY
NOTES: (1) Hearings are Handicapped Accessible; for
special accommodations Please Contact the Administrative
IHearings Office at (410) 887-3868. )
(2) For information concerning the File and/or Hearing,
Contact the Zoning Review Office at (410) 887-3391.

18121 August 25 4399163




KEVIN KAMENETZ ARNOLD JABLON
County Executive Deputy Administrative Officer
Director, Department of Permits,
Approvals & Inspections

August 8, 2016
NOTICE OF ZONING HEARING

The Administrative Law Judge of Baltimore ‘County, by 'authonty of the Zoning Act and
Regulations of Baltimore County, will hold a pubhc hearing in Towson, Maryland on the property
identified herein as follows:

CASE NUMBER: 2017-0004-SPH

7110 Liberty Road

NE/s Liberty Road, 225 ft. NW of intersection with Essex Road
31 Election Dlstrlct — 2" Councilmanic District

Legal Owners: Zulfikar Shah

Special Hearing to amend the previously approved Order and Site Plan from Zoning Case 2009-
0211-X to allow a proposed commercial addition.

Hearing: Friday, September 16, 2016 at 10:00 a.m. in Room 205, Jefferson Building,
105 West Chesapeake Avenue, Towson 21204

Arnold Jablon™"
Director

AJd:kl

C: Stephen Fogleman, 1720 Thames St., Baltimore 21231
Zulfikar Shah, 12216 Statewood Road, Reisterstown 21136
Lee Giroux, 1660 Cottage Lane, Towson 21286

NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN
APPROVED POSTER ON THE PROPERTY BY SATURDAY, AUGUST 27, 2016
(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL
ACCOMMODATIONS PLEASE CALL THE ADIVI]NISTRAT[VE HEARINGS
OFFICE AT 410-887-3868.
(3) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT
THE ZONING REVIEW OFFICE AT 410-887-3391.

Zoning Review | County Office Building *
111 West Chesapeake Avenue, Room 111 | Towson, Maryland 21204 | Phone 410-887-3391 | Fax 410-887-3048
www.baltimorecountymd.gov



RE: PETITION FOR SPECIAL HEARING * BEFORE THE OFFICE
7110 Liberty Road; NE/S Liberty Road,
225" NW of intersection with Essex Road * OF ADMINSTRATIVE
3" Election & 2™ Councilmanic Districts
Legal Owner(s): Zulfikar Shah * HEARINGS FOR
Petitioner(s)
* BALTIMORE COUNTY

* 2017-004-SPH

* * * * * * * * * * * * *

ENTRY OF APPEARANCE

Pursuant to Baltimore County Charter § 524.1, please enter the appearance of People’s
Counsel for Baltimore County as an interested party in the above-captioned matter. Notice
should be sent of any hearing dates or other proceedings in this matter and the passage of any
preliminary or final Order. All parties should copy People’s Counsel on all correspondence sent

and all documentation filed in the case.

)
h’ﬁ« N @ Zwr ML mety

PETER MAX ZIMMERMAN
People’s Counsel for Baltimore County

[?ﬂ‘z 9 L A€ ﬂt;

CAROLE S. DEMILIO

Deputy People’s Counsel
RECEIVED Jefferson Building, Room 204
JuL 1 9 2016 105 West Chesapeake Avenue
Towson, MD 21204
i (410) 887-2188

CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that on this 19th day of July, 2016, a copy of the foregoing Entry
of Appearance was mailed to Lee Giroux, 1550 Cottage Lane, Towson, Maryland 21286 and
Stephen W. Fogleman, Esquire, 1720 Thames Street, Baltimore, Maryland 21231, Attorney for
Petitioner(s).

2@ M > Z v ML piiqy

PETER MAX ZIMMERMAN
People’s Counsel for Baltimore County
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DEPARTMENT OF PERMITS, APPROVALS AND INSPECTIONS

ZONING REVIEW OFFICE

ADVERTISING REQUIREMENTS AND PROCEDURES FOR ZONING HEARINGS

The_Baltimore County Zoning Regulations (BCZR) require that notice be given to the
general public/neighboring property owners relative to property which is the subject of
an upcoming zoning hearing. For those petitions which require a public hearing, this
notice is accomplished by posting a sign on the property (responsibility of the legal
owner/petitioner) and placement of a notice in a newspaper of general circulation in the

County, both at least fifteen (15) days before the hearing.

Zoning Review will ensure that the legal requirements for advertising are satisfied.
However, the legal owner/petitioner is responsible for the costs associated with these
requirements. The newspaper will bill the person listed below for the advertising. This
advertising is due upon receipt and should be remitted directly to the newspaper.

OPINIONS MAY NOT BE ISSUED UNTIL ALL ADVERTISING COSTS ARE PAID.

For Newspaper Advertising:

Case Number: __ 2¢ 7 "{5476“/ '5’91(

Property Address: '7// J L‘/’ng?}/ led@

Property Description:

Legal Owners (Petitioners): Z-VZ-F,/W& S”W’I‘f

Contract Purchaser/Lessee:

PLEASE FORWARD ADVERTISING BILL TO:

Name: LEE (%//?aux
Company/Flrm (if appligable)
Address: f’/fy LMf /Lﬂé

Loc[’e’vc Jille D 21030

Telephone Number: d 4"/3" ff& ¥ - 5)?75‘

Revised 5/20/2014
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KEVIN KAMENETZ ARNOLD JABLON
County Executive Deputy Administrative Officer
‘ Director, Departinent of Permits,

Approvals & Inspections

September 7, 2016

Zulfikar Shah
12216 Statewood Road
Reisterstown MD 21136

RE: Case Number: 2017-0004 SPH, Address: 710 Liberty Road
To Whom It May Concern:

The above referenced petition was accepted for processing ONLY by the Bureau of Zoning
Review, Department of Permits, Approvals, and Inspection (PAI) on July 7, 2016. This letter is not an
- approval, but only a NOTIFICATION.

The Zoning Advisory Committee (ZAC), which consists of representatives from several approval
agencies, has reviewed the plans that were submitted with your petition. All comments submitted thus far
from the members of the ZAC are attached. These comments are not intended to indicate the
appropriateness of the zoning action requested, but to ensure that all parties (zoning commissioner,
attorney, petitioner, etc.) are made aware of plans or problems with regard to the proposed improvements
that may have a bearing on this case. All comments will be placed in the permanent case file.

If you need further information or have any questions, please do not hesitate to contact the
commenting agency.

Very truly yours,

W. Carl Richards, Jr.
Supervisor, Zoning Review

WCR: jaw

Enclosures

c People’s Counsel
Stephen W Fogleman, Esquire, 1720 Thames Street, Baltimore MD 21231
Lee Giroux, 1550 Cottage Lane, Towson MD 21286

%

Zoning Review | County Office Building
111 West Chesapeake Avenue, Room 111.| Towson, Maryland 21204 | Phone 410-887-3391 | Fax 410-887-3048
www.baltimorecountymd. gov
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Larry Hogan, Governor State g
Boyd X. Rutherford, Lt. Governor a}/
Adminfstration

Maryland Departnent of Transportation

Pete K. Rahn, Secretary
Gregory C. Johnson, P.E., ddministrator

Date: P?/l//lév

Ms. Kristen Lewis

Baltimore County Department of
Permits, Approvals & Inspections
County Office Building, Room 109
Towson, Maryland 21204

Dear Ms. Lewis:

We have reviewed the site plan to accompany petitipn for variance on the subject of the Case
number referenced below, which was received on S 2 I(, A field inspection and internal
review reveals that an entrance onto MH7Z:G consistent with current State Highway
Administration guidelines is not required. Therefore, SHA has no objection to approval for

~SP_QL¢.{[ fag Case Number Zo! 74200~ SPH.
ZefCllav Shak

V0o Lo &&(( / E@as{_
' M2 6
Should you have any questions regarding this matter feel free to contact Richard Zeller at 410-

229-2332 or 1-866-998-0367 (in Maryland only) X 2332 or by email at
(rzel]er@sha.state.md.us).

Smcerely,

/ chdy Wolcott, PLA '
Acting Metropolitan District Engineer — District 4
Baltimore & Harford Counties

WW/RAZ

My telephone number/toll-free number is
Maryland Relay Service for Impaired or Speech 1-800-735-2258 Statewide Toll-Free _
Streat Address: 320 West Warren Road * Hunt Valley, Maryland 21030 * Phone 410-229-2300 or 1-866-998-0367 * Fax 410-527-4690

www.roads.maryland.gov




BALTIMORE COUNTY, MARYLAND

INTEROFFICE CORRESPONDENCE

TO: Arnold Jablon, Director DATE: July 18, 2016
Department of Permits, Approvals
And Inspections

FROM: Dennis A. K%edy, Supervisor
Bureau of Development Plans Review

SUBJECT: Zoning Advisory Committee Meeting
For July 18, 2016
Iltem No. 2017-0004

The Bureau of Development Plans Review has reviewed the subject zoning
item and we have the following comment.

A 100-year flood plain exists on this property. No Special Hearing Amendments should
be allowed until the site plan is revised to show the flood plain and setbacks/buffers from
it.

Landscape and Lighting Plans are required per the requirements of the Landscape

Manual, prior to building permit. A Greenway Easement may be required pending
determination of Forest Buffer.

DAK:CEN
cc:file

ZAC-ITEM NO 17-0004-07182016.doc



RECEIVED

AUG 2 2 2016
BALTIMORE COUNTY, MARYLAND ——
INTER-OFFICE MEMORANDUM | eeRovaLS v mepecamus |
TO: Arnold Jablon DATE: August 8, 2016

Deputy Administrative Officer and
Director of Permits, Approvals and Inspections

FROM: Andrea Van Arsdale
Director, Department of Planning

SUBJECT: ZONING ADVISORY COMMITTEE COMMENTS
Case Number: 17-004

INFORMATION:

Property Address: 7110 Liberty Road
Petitioner: Zulfikar Shah
Zoning: BR and BLR

Requested Action: Special Hearing

The Department of Planning has reviewed the petition for special hearing to determine whether or not the
Administrative Law Judge should approve an amendment to the previously approved order and site plan
from Zoning Case # 2009-0211-X to allow a proposed commercial addition.

The property is located in the Liberty Road Commercial Revitalization District. Commercial
Revitalization Districts are the "front doors" to established communities. They offer shopping and
entertainment experiences where family owned business and national retail chains are neighbors in local
communities providing a range of services aimed at maintaining the health and vitality of our
neighborhood commercial areas.

A site visit was conducted on 7/14/2016. More than 40 vehicles for sale were observed parked/displayed
on the premises during the site visit, some apparently within the Liberty Road right-of-way.

The Department objects to granting the requested zoning relief. Site observations indicate that conditions
imposed by the Deputy Zoning Commissioner in the prior Zoning Case # 2009-0211-X have not been
met. Specifically:

#2) “Petitioner is only permitted to store or maintain up to ten (10) vehicles for sale on the
property at any one time. If Petitioner exceeds this number, he will be subject to the civil
fines and penalties prescribed by the Baltimore County Code and the B.C.Z.R”.

And

#6) “Petitioner must complete the landscaping in the front of the property that is designated as a
planting area on the site plan.”

To exacerbate the overly intensive non-compliant use of the property, a number of illegal signs in the
form of pennants and banners were observed. The Department recommends these be removed and the
petitioner be required to comply with the previously approved site plan.




Date: August 8, 2016
Subject: ZAC #17-004
Page 2

For further information concerning the matters stated herein, please contact Dennis Wertz at 41 0-887-3480.

Prepared by: Division Chief:
Vedhyy G4 delgoct
Wloyd T. Moxley [/ Kathy Schlabach
AVA/KS/LTM/ka

¢: Dennis Wertz
James Hermann, R.L.A., Permits, Approvals and Inspections
Lee Giroux
Office of the Administrative Hearings
People’s Counsel for Baltimore County

st\planninghdev revizac\zacs 2017\17-004.docx



BALTIMORE COUNTY, MARYLAND

Inter-Office Correspondence

TO: Hon. Lawrence M. Stahl; Managing Administrative Law Judge
Office of Administrative Hearings

FROM: Jeff Livingston, Department of Environmental Protection and
Sustainability (EPS) - Development Coordination

DATE: July 11, 2016
SUBJECT: DEPS Comment for Zoning Item  # 2017-0004-SPH
Address 7110 Liberty Road
(Shah Property)

Zoning Advisory Committee Meeting of July 18, 2016.

<

The Department of Environmental Protection and Sustainability has no
comment on the above-referenced zoning item.

Reviewer: Steve Ford Date: 07-11-2016

C:\Users\jwisnom\AppData\Local\Microsoft\Windows\Temporary Internet
Files\Content.Outlook\ XEGA 1QOV\ZAC 17-0004-SPH 7110 Liberty Road.doc
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KEVIN KAMENETZ

County Executive

July 9, 2015

ARNOLD JABLON

PReputy Administrative Officer
Director, Department of Permits,
Approvals & Inspections

Payless Motors ILLC Car Dealership

7110 Liberty Road

Baltimore, Maryland 21207

Attn: Zulfiker Shah-President of PAK US CO

Dear Zulfiker Shah:

RE: ~ Used Car Dealership P
7110 Liberty Road
Spirit and Intent, Zoning Case No. 2009-0211-X

This refers to your recent letter and a site plan for the proposed addition,
received by Permits, Approvals, and Inspections on 6/26/2015. In your letter, you
requested a zoning S&l (Spirit and Intent) verification that the proposed addition is in
compliance with the S&I as in Zoning Case #2009-0211-X. As noted, the proposed
addition contains 1800 square feet in area which is more or less 106% addition to the
existing building. T

After consultation with Mr. John Beverungen, the Administrative Law Judge,
Mr. Beverungen has determined that the proposed new addition is not within the
Spirit and Intent of the Zoning Case # 2009-0211-X. A new Special Hearing is
required to amend the previous approved Special Exception zoning case, and, a
variance may also be required for the building side yard setback for the proposed
extension/addition. Please find enclosed the petition forms and a check list for your
use should you decide to proceed with the Special Hearing and Variance petition.

A development plan is required to be submitted to the Development Review
Committee (DRC) for review and approval by the County agencies.

Sincerely,

L
Aaron Tsui
Planner 11, Zoning Review

File: 15-210
Zoning Case n0.2009-0211-X
Zaning Review | County Office Building

11 West Chesapeake Avenue, Room 111 | Towson, Maryland 21204 [ Phone 410-887-3391 | Fux 410-887-3048
www.baltimorecountymd.goy i
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-Payless Motors LLC Car Dealer )
- 7110 Liberty Road
Baltimore, Md. 21207

Letter of Spirit and Intent

To Whom It my concern:

The follpwing property located at 7110 Liberty Rd The property is currently zoned as a used car
dealershlp and auto repair filed under zoning reference number cs#2009-0211- )( In the spirit
and intent of the ruhng the owner has no intention of change or altering the zoning approve for
the building. The addition is 1800 ft. total-420 SF. will be used for the office to be extended to
provide additional work and waiting space for company daily operation 1380 SF. will be
designated for storage of inventory. +

Regards, i

Zulfiker Shah-President of PAK US CO
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IN RE: PETITION FOR SPECIAL * BEFORE THE DEPUTY
EXCEPTION
NE side of Liberty Road, 250 feet NW * ZONING COMMISSIONER
of the ¢/l of Essex Road
2™ Election District * FOR
4" Councilmanic District
(7110 Liberty Road) * BALTIMORE C ﬁ\
PAK US CO » Case No. 200930211-X

Petitioner

® ok ok ok ok ok ok ok Kk ok k% ok

FINDINGS OF FA ONCLUSIONS OF LAW

This matter comes before this Deputy Zoning Commissioner for consideration of a
Petition for Special Exception filed by Zulfikar Shah, President of PAK US CO, the legal owner
of the subject property. Petitioner requests special exception approval to use the subject property
for the sale of used motor vehicles, in addition to the present use as a service garage. Petitioner
also requests confirmation that the side yard setback variance of 15 feet in lieu of the required 30
feet, approved by the Deputy Zoning Commissioner in Case No. 03-099-A, will be applicable to
the use of the property for the sale of used motor vehicles as well as for the existing service
garage. The subject property and requested relief are more fully described on the site plan,
which was marked and accepted into evidence as Petitioner’s Exhibit 1.

Appearing at the requisite public hearing in support of thé requested relief were Zulfiker
Shah, President of Petitioner PAK US CO, as well as Keith Heindel and Gary Ganjon with
Professional Surveys, LLC, the firm that prepared the site plan. Michael L. Snyder, Esquire,
appeared and represented Petitioner. There were no Protestants or other interested persons in
attendance at the public hearing.

Testimony and evidence offered revealed that the subject property is square-shaped and

contains approximately 23,775 square feet or 0.546 acre, more or less, zoned primarily B.R.




(22,257 square feet) with a strip of B.L.R. (1,518 square feet) on the western end of the property.
This commercial property is located on the north side of‘Liberty Road near the intersection of
Essex Road, less than a mile east of Interstate 695 in the Lochearn area of Baltimore County.
Petitioner submitted an aerial photograph of the subject property that was marked and accepted
into evidence as Petitioner’s Exhibit 4. The photograph reveals that the property is improved
with a one-story service garage that is surrounded by several commercial buildings that line the
northern side of Liberty Road. Petitioner also submitted a series of photographs of the subject
property‘ an.d surrounding area. The photographs, which were marked and accepted into
evidence as Petitioner’s Exhibits 2A through 2J, reveal that the property to the west contains a
fast food establishment, and the properties to the east respectively are used as a pawn shop,
grocery/c—onverﬁence store, and fuel service station. ‘Across the street from the subject property is
a residential area that is setback from Liberty Road with a tall dividing wall and service road.

Further testimony and evidence revealed that Mr. Zulfikar purchased the subject property
approximately three years ago an;l has operated a business kﬁown as Payless Auto Servicesona
lot that was formerly used as a Meineke Service Center. The company performs minor auto
repairs such as oil changes, brake and muffler repairs, and general automobile tune-ups.
Petitioner does not perform any paint or body repair work, and testified that he does not intend to
expand the services offered by his business even if the special exception is granted.

The requested special exception is to enable Petitioner to sell a small number of used cars
in conjunction with his auto repair business. Mr. Zulfikar testified that his customers often ask
him where to purchase a reliable used car, and he realizes that he could improve his business by
adding a small auto sale component to the repair business,. while also benefiting his customers

with safe, reliable transportation. As the site plan indicates, Petitioner is not proposing to expand




the existing structure or facilities, and the only change to the property would be a planting area
that would add a strip of landscaping to the front of the property. Each of the existing parking |
spaces is labeled on the site plan as either service or sales parking, and the parking meets the
requirements o;' the B.C.Z.R. Petitioner submitted a supportive letter from the Liberty Road
Business Association, an association that represents the interests of businesses in the vicinity of
the subject property. The letter, which was marked- and accepted into evidence as Petitioner’s
Exhibit 3, states that the area is in need of a facility that sells good quality used cars, and that the
local association supports this request for special exception.

The Zoning Advisory Committee (ZAC) comments were received and are made part of
the record of this case. Comments were received from the Office of Planning dated March 30,
2009 which indicate that the site is located within a Master Plan 2010 designated Revitalization
District; however, the proposed use as a service garage and used car sales location is too intense
of a use for the subject site. The site plan provided does not clearly delineate parking for sales,
service, etc. The Office of Planning recommends denial of the subject request.

After considering all of the testimony and evidence presented at the public hearing, I am
coqvinced that the requested special exception should be granted.! It should be noted, however,
that Petitioner will not be permitted to run free with his request to sell used cars, as this approval
will be subject to several conditions that address the Office of Planning’s concerns regarding the
intensity of the proposed use on the plroperty. That said, the uncontradicted testimony of Keith

Heindel, the professional surveyor who assisted in the preparation of the site plan for Petitioner,

has convinced me that this request, when subjected to several limiting conditions, meets the

_ criteria contained in Section 502.1 of the B.C.ZR.

! For clarification, this Petition does not affect the variance that was approved in Case No. 03-099-A for
Special Exception. Petitioner will still retain the variance with the added use granted in this Petition.
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Specifically, as indicated by the testimony and evidence, I find that the request will not
be detrimental to the healtlll, safety or general welfare of the locality invoived, as the proposed
use will be at most complimentary to a small business located in a commercial Revitalization
District along 2 commercial corridor of Liberty Road. The request will not tend to create
congestion in the roads, streets or alleys therein as Petitioner expects primarily to sell used carsl
to his existing customers. There is no evidence that the relief would create a potential hazard
from fire, panic or oi}her danger, or tend to overcrowd land and cause undue concentration of the
pop.ulation. In fact, the request will not have any effect on the density of the property, and the
relief will be conditioned so as to limit the number of cars that can remain on the property.

This Petition also will have no effect on the existence of adequate provisions for schools,
parks, water, sewerage, transportation or other public requirements, conveniences or
jimprovements, and will not interfere with adequate light and air on the property. The request
will not be inconsistent with the impermeable surface and vegetative retention provisions of
these Zoning Regulations, nor would it be detrimental to the environmental and natu‘ral Tesources
of the site and vicinity including forests, streams, wetlands, aquifers and floodplains in a
resource conservation zone.

Finally, I find that this request is consistent with the purposes of the property's zoning
classification and the relief is consistent with the spirit and intent of the B.C.Z.R. The property
is located in a commercial Revitalization District, and this request will assist a small, local
business, while being conditioned to prevent any negative impact on the surrounding locale. It is
no secret that the dire economic conditions faced throughout the country have drastically reduced
the number of new cars being purchased. Indeed, the secondary market has become even more

important to consumers these days. I find that permitting Petitioner’s local auto repair business
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to sell a limited number of used cars would provide an increasingly important service to the local
community while fulfilling the spirit and intent of the comme.rcial Revitalization District.
Accordipgly, after considering all of the evidence and testimony presented at the public hearing,
I am convinced that the requested special exception should be granted.

Pursuant to the advertisement, posting of fhe property, and public hearing on this Petition
held, and after considering all of the testimony and evidence offered by Petitioner, I find that
Petitioner’s three special exception requests should be granted.

THEREFORE, IT IS ORDERED by the Deputy Zoning Commissioner for Baltimore
County, this é% day of May, 2009, that the Petition for Special Exception to use the
subject property for the sale of used motor vehicles, in addition to the present use as a service
garage be and is hereby GRANTED; and

IT IS FURTHER ORDERE]_) that Petitioner’s request for confirmation that the side yard
setback variance of 15 feet in lien of the required 30 feet, approved by the Deputy Zoning
Commissioner in Case No. 03-099-A, will be applicable to the use of the property for the sale of
used motor vehicles as well as for the existing service garage, be and is hereby GRANTED.

The Special Exception shall be subject to the following restrictions which are conditions
precedent to the relief granted herein:

1. Petitioner may apply for permits and be granted same upon receipt of this Order;
however, Petitioner is hereby made aware that proceeding at this time is at its own
risk until such time as the 30-day appellate process from this Order has expired. If,
for whatever reason, this Order is reversed, Petitioner would be required to return,
and be responsible for returning, said property to its original condition.

2. Petitioner is only permitted to store or m',aintain up to ten (10) vehicles for sale on the

property at any one time. If Petitioner exceeds this number, he will be subject to the
civil fines and penalties prescribed by the Baltimore County Code and the B.C.Z.R.
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3. .Petitioner may not perform any body repair or paint work on the premises and may
not expand the repair services already offered by Payless Auto Service.

4. Petitioner must store all replacement parts kept on the premises inside the existing
one-story service center.

5. Petitioner’s hours of operation are limited to 9:00 am to 5:00 pm Monday through
Saturday. Petitioner will not be open for business on Sundays. '

6. Petitioner must complete the landscaping in the front of the property that is
designated as a planting area on the site plan.

7. Petitioner must obtain all necessary permits or licenses from the MV A before selling
automobiles on the premises.

8. Petitioner must ensure that the property remains in compliance with all local fire
department regulations. ' ’

Any appeal of this decision must be made within thirty (30) days of the date of this

Order.
Y
HOMAS H. BOSTWICK
Deputy Zoning Commissioner
for Baltimore County
THB:pz
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IN RE: PETITION FOR VARIANCE » BEFORE THE
E/S Liberty Road, 230 +/-

N of Essex Road * DEPUTY ZONING COMMISSIONER
2nd Election District
2nd Councilmanic District * OF BALTIMORE COUNTY

(7110 Liberty Road)
* CASE NO. 03-099-A
Bird Holdings, LL.C

Petitioners *
¥ ok ok % ok & ok * ok ok ok % K &

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter comes before this Deputy Zoning Commissioner as a Petition for Variance
filed by the legal owner of the subject property, Bird Holdings, LLC. The variance request
involves property located at 7110 Liberty Road. The Petitioners are requesting variance relief to
construct an addition 1o an existing commercial building with a side yard setback of 15 ft. in lieu
of the required 30 ft.

Appearing at the hearing on behalf of the variance request were Iwona Zarska, the
professional engineer who prepared the site plan of the property, Peter Bird, owner of the
property, and Larry Haislip, attorney at law, representing the Petitioners. There were no
protestants in attendance.

Testimony and evidence indicated that the property, which is the subject of this variance
request, consists of 0.624 acres, more or less, zoned BR. The property is the site of a Meineke
franchise. Mr. Bird is the owner and operator of the Meineke at this location. He is desirous of
constructing an addition on the front of his existing commercial building in order to expand his
business and provide a more comfortable waiting area for his customers. The addition itself will

maintain the exact same side yard setback as does the existing building and, therefore, he
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proposes no further encroachment into the side yard than that which exists on the property today,
In order to proceed with the construction of this addition, the variance request is necessary.

An area variance may be granted where strict application of the zoning regulations would
cause practical difficulty to Petitioners and their property. McLean v. Soley, 270 Md. 208
(1973). To prove practical difficulty for an area variance, the Petitioners must meet the
[ollowing;:

1) whether strict compliance with requirement would unreasonably prevent the use of
the property for a permitted purpose or render conformance unnecessarily
burdensome;

2) whether a grant of the variance would do a substantial justice to the applicant as well
as other property owners in the district or whether a lesser relaxation than that

applied for would give sufficient relief} and,

3} whether relief can be granted in such fashion that the spirit of the ordinance will be
observed and public safety and welfare secured.

Anderson v, Bd. Of Appeals, Town of Chesapeake Beach, 22 Md. App. 28 (1974).

After due consideration of the testimony and evidence presented, it is clear that practical
difficulty or unreasonable hardship will result if the varfance is not granted. It has been
established that special circumstances or conditions exist that are peculiar to the property which
is the subject of this request and that the requirements from which the Petitioners seek relief will
unduly restrict the use of the land due to the special conditions unique to this particular parcel.
In addition, the relief requested will not cause any injury to the public health, safety or general
welfare, and meets the spirit and intent of the B.C.Z.RR.

Pursuant to the advertisement, posting of the property, and public hearing on this Petition

held, and after considering the testimony and evidence offered by the Petitioners, I find that the

| Petitionets’ variance request should be granted.
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THEREFORE, IT IS ORDERED, this ﬁiay of October, 2002, by this Deputy Zoning
Comimissioner, that the Petitioners’ request for variance, to construct an addition to an existing
commercial building with a side yard setback of 15 ft. in lieu of the required 30 ft., be and is
hereby GRANTED, subject, however, to the following restrictions which are conditions
precedent to the relief granted herein:

1) The Petitioners may apply for their permit and be granted same upon receipt of this
Order, however, Pelitioners are hereby made aware that proceeding at this time is at
their own risk until such time as the 30 day appellate process from this Order has
expired, If, for whatever reason, this Order is reversed, the Petitioners would be
required 1o refurn, and be responsible for returning, said property to its original
condition,

2) The Petitioners shall submit elevation drawings to the Office of Planning for their
review and approval prior to the consiruction of this addition.

A

TIMOTHY M. KOTROCO
DEPUTY ZONING COMMISSIONER
FOR BALTIMORE COUNTY
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SDAT: Real Property Search

Real Proberty Data Search ( wd)

Search Result for BALTIMORE COUNTY

Page 1 of 2

GUIde to searchmg the database

View Map View GroundRent Redemption

View GroundRent Registration

Account ldentifier: District - 02 Account Number

= 0213400002

Owner Information

Owner Name: PAK US CO Use: COMMERCIAL
Principal Residence: NO
Mailing Address: 12216 STATEWOOD RD Deed Reference: 125567/ 00530
REISTERSTOWN MD 21136-
4720
Location & Structure Information
Premises Address: 7110 LIBERTY RD Legal Description: PTLT 2 & STRIP
BALTIMORE M 21207-4518 7110 LIBERTY RD
VILLA NOVA SHOPPING
| e S CTR L
Map: Grid: Parcel: Sub Subdivisioi: Section: Block: Lot: Assessment Plat
District: Year: No:
0088 0002 0467 0000 2 2016 Plat 0026/
. o o o } ) _ Ref: 0125
Special Tax Areas Town: NONE
Ad Valorem:
. ... .. TaxClass: o L o
Primary Structure Above Grade Enclosed Finished Basement Property Land County
Built Area . Area Area Use
1960 1620 ’ 23,775 SF 06
Stories Basement Type Exterior  Full/Half Bath Garage Last Major Renovation
AUTO CENTER
Valueg Infoermation
Base Value Value Phase-in Assessments
As of As of As of
01/01/2016 07/01/2015 07/01/2016
Land: 308,700 308,700
Improvements 110,200 113,500
Total: 418,900 422,200 418,900 420,000
Preferential Land: 0 ' ‘ 0

Transfer Information

Seller: BIRD HOLDING INC Pate: 05/01/2007

Price: $300,000

Type NON-ARMS LENGTH OTHER Deed1: /25567/ 00530 _ Deed2:
Seller: 7110 LIBERTY ROAD "Date: 01/31/2001 o Price: $250,000
Type: ARMS LENGTH IMPROVED Deed1: /14951/ 00057 Deed2:
Seller: BRADLEY JAMES K %+ Date: 10/05/1984 Price: $0
Type: NON-ARMS LENGTH OTHER Deed1: /06799 00036 Deed2;
' Exemption Information

Partial Exempt Class 07/01/2015 07/01/2016

Assessments:

County: ooo 0.00

State; o006 . * 0.00

Municipal: ~ ooo0 - 0. OOIQWQMO _____ 0.000.00 -~
Tax Exempt: " " “Special Tax Recapture:

Exempt Class: NONE

Homestead Application Information

Homestead Application Status: No Application

e e e EE R s

. THis screen allows you to search the Real Property database and display property records.
. Click here for a glossary of terms..
. Deleted accounts can.only be selected by Propeny Account Identifier,

I W R e

. The following pages are for information purpose only. The data is not 1o be used for legal reports or documents, While we have canfidence in

the accuracy of these records, the Depariment makes no warranties, expressed or implied, regarding the information..

http://sdat.dat.maryland.gov/RealPropeny/Pagés/Viewd’etails.aspx?County=04&SearchTyp...

3/15/2016
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Sherry Nuffer

From: Peter Max Zimmerman

Sent: Thursday, September 15, 2016 12:11 PM

To: John E. Beverungen; marylandlegal@gmail.com

Cc: Peoples Counsel; Debra Wiley; Sherry Nuffer; Kristen L Lewis;
epsafehousesupik@verizon.net

Subject: RE: Case No. 2017-0004-SPH

Dear Judge Beverungen,
Thank you for the notice of postponement. We appreciate being in the loop on rescheduling.

Please note also that Shirley Supik, President of the Liberty Road Community Council, has let me know of her interest in
the case. | have included her in the copy recipients of this e-mail.

Sincerely, Peter Max Zimmerman, People’s Counsel 410 887-2188

From: John E. Beverungen

Sent: Thursday, September 15, 2016 10:38 AM

To: marylandlegal@gmail.com

Cc: Peter Max Zimmerman <pzimmerman@baltimorecountymd.gov>; Peoples Counsel
<peoplescounsel@baltimorecountymd.gov>; Debra Wiley <dwiley@baltimorecountymd.gov>; Sherry Nuffer
<snuffer@baltimorecountymd.gov>; Kristen L Lewis <klewis@baltimorecountymd.gov>

Subject: Case No. 2017-0004-5PH

Mr. Fogleman,

| am in receipt of your postponement request in the above matter, currently scheduled for tomorrow at 10:00 A.M. [ am
usually disinclined to grant a postponement request so close to the hearing date, since it can result in citizens showing
up for a hearing that has been cancelled. In these circumstances, you indicate the sign was not posted, so | would not
expect anyone to attend the hearing. So | will grant the request, but would ask that you notify anyone with whom you
have been in contact of the postponement, and again provide notice of the rescheduled hearing date to the same
individuals. Your email refers to “opposing counsel,” which | assume is Mr. Zimmerman? Finally, to reschedule the
hearing you will need to contact Ms. Lewis in the Department of Permits, Inspections and Approvals.

John Beverungen
Al



Debra Wiley

From: Stephan Fogleman <marylandlegal@gmail.com>
Sent: Thursday, September 15, 2016 7:51 AM

To: Peoples Counsel; Administrative Hearings

Cc: Lee Giroux

Subject: Re: Zulfikar Shah 2017-004 SPH

Dear Commissioner Beverungen:

Please be advised that I represent the applicant in the above-captioned matter. I am requesting that the hearing scheduled for Friday,
September 16, 2016 at 10:00 a.m. be postponed to the next available date. The applicant was unable to post notice in time due to international
summer travel plans. I would also like more time to work with opposing counsel to reach an amicable agreement in the matter. Thank you for
your time and attention to this matter.

Steve Fogleman

Stephan W. Fogleman, Esquire

Senior Partner RECEIVED
Fogleman & Ransom SEP 15 2018

1720 Thames Street '
Baltimore, MD 21231 OFFICE OF ADMINISTRATIVE HEARINGS

(410) 258-8500
fax: (410) 220-0726
http://legalmaryland.com/

Notice: This communication may contain information that is legally privileged, confidential or exempt from disclosure. If you are not
the intended recipient, please note that any dissemination, distribution, or copying of this communication is strictly prohibited.
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IN RE: PETITION FOR SPECIAL * BEFORE THE DEPUTY

EXCEPTION .

NE side of Liberty Road, 250 feet NW - * ZONING COMMISSIONER

of the ¢/l of Essex Road

2™ Election District * FOR

4® Councilmanic District |

(7110.Liberty Road) ' * BALTIMORE COUNTY

PAKUS CO . * Case No. 2009-0211-X
Petitioner

* ok ok ok ok ok ok k% ok ok ok

FmDINGS OF FACT AND CONCLUSIONS OF LAW

This matter comes before this Deputy Zoning Commissioner for consideration of a
Petition for Special Exception filed by Zulfikar Shah, President of PAK US CO, the legal owner
of the subject property. Petitioner requests special exception approval to use the subject property
for the sale of used motor vehicles, in addition to the present use as a service garage. Petitioner
also requests confirmation that the side yard setback variance of 15 feet in lieu of the required 30
feet, approved by the Deputy Zoning Commissioner in Case No. 03-099-A, will be applicable to
the use of the property for the sale of used motor vehicles as well as for the existing service
garage, _The subject property and requested relief are more fully described on the site plan,
which was marked and accepted into evidence as Petitioner’s Exhibit 1.

Appearing at the requisite public hearing in support of t};e requested relief were Zulfiker
Shah, President of Petitioner PAK US CO, as well as Keith Heindel and Gary Ganjon with
Professional Surveys, LLC, the firm that prepared the site plan. Michael L. Snyder, Esquire,
appeared and represented Petitioner. There were no Protestants or other interested persons in
attendance at the public hearing.

Testimony and evidence offered revealed that the subject property is square-shaped and

contains approximately 23,775 square feet or 0.546 acre, more or less, zoned primarily B.R.




(22,257 square fget) with a strip of B.L.R. (1,518:square feet) on the western end of the property.
This commercial property is located on the north side of‘Liberty Road near the intersection of
Essex Road, less than a mile east of Interstate 695 in the Lochearn area of Baltimore County.
Petitioner submitted an aerial photograph of the subject property that was marked and accepted
into evidence as Petitioner’s Exhibit 4. The photograph reveals that the property is improved
with a one-story service garage that is surrounded by several commercial buildings that line the
northern side of Liberty Road. Petitioner also submitted a series of photographs of the subject
property- and surrounding area. The photographs, which were mmked and accepted into
evidence as Petitioner’s Exhibits 2A through 27, reveal that the property to the west contains a
fast food establishment, and the properties to the east respectively are used as a pawn shop,
grocery/convenience store, and fuel service station. Across the street from the subject property is
a residential area that is setback from Liberty Road with a tall dividing wall and service road.

Further testimony and evidence revealed that Mr. Zulfikar purchased the subject property
approximately three years ago and has opcréted a business known as Payless Auto Services on a
lot that was formerly used as a Meineke Service Center. The company performs minor auto
repairs such as oil changes, brake and muffler repairs, and general automobile tune-ups.
Petitioner does not perform any paint or body repair work; and testified that he does not intend to
expand the services offered by his business even if the special exception is granted.

The requested special exception is to enable Petitioner to sell 2 small number ofﬁused cars
in conjunction with his auto repair business. Mr. Zulfikar testified that his customers often ask
him where to purchase a reliable used car, and he realizes that he could improve his business by
adding a small auto sale component to the repair business, while also benefiting his customers

with safe, reliable transportation. As the site plan indicates, Petitioner is not proposing to expand
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the existing structure or facilities, and the only change to the property would be a planting area
that would add a strip of landscapi-ng to the front of the property. Each of the existing parking |
spaces is labeled on the site plan as either service or sales parking, and the parking meets the
requirements o;’ the B.C.ZR. Petitioner submitted a supportive letter from the Liberty Road
Business Association, an association that represents the interests of businesses in the vicinity of
the subject property. The letter, which was marked and accepted into evidence as Petitioner’s
Exhibit 3, states that the area is in need of a facility that sells good quality used cars, and that the
local association supports this request for special exception.

The Zoning Advisory Committee (ZAC) comments were received and are made part of
the record of this case. Comments were received from the Office of Planning dated March 30,
2009 which indicate that the site is located within a Master Plan 2010 designated Revitalization
District; however, the proposed use as a service garage and used car sales location is too intense
of a use for the subject site. The site plan provided does not clearly delineate parking for sales,
service, etc. The Office of Planning recominends denial of the subject request.

After considering all of the testimony and evidence presented at the public hearing, I am
convinced that the requested special exception should be granted.! It should be noted, however,
that Petitioner will] not be permitted to run free with his request to sell used cars, as this approval
will be subject to several conditions that address the Office of Planning’s concerns regarding the
intensity of the proposed use on the property. That said, the uncontradicted testimony of Keith
Heindel, the professional surveyor who assisted in the preparation of the site plan for Petitioner,
has convinced me that this request, when subjected to several limiting conditions, meets the .

_criteria contained in Section 502,1 of the B,C.Z.R.

! For clarification, this Petition does not affect the variance that was approved in Case No. 03-099-A for
Special Exception. Petitioner will still retain the variance with the added use granted in this Petition.
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Specifically, as indicated by the testimony and evidence, I find that the request will not
be detrimental to the healtﬁ, safety or general welfare of the locality involved, aé the proposed
use will be at most complimentary to a small business located in a commercial Revitalization
District along a commercial corridor of Liberty Road. The request will not tend to create
congestion in the roads, streets or alleys therein as Petitioner expects primarily to sell used cars.
to his existing customers. There is no evidence that the relief would create a potential hazard
from fire, panic or other danger, or tend to overcrowd land and cause undue concentration of the
poﬁulation. In fact, the request will not have any effect on the density of the property, and the
relief will be conditioned so as to limit the number of cars that can remain on the property.

This Petition also will have no effect on the existence of adequate provisions for schools,
parks, water, sewerage, transportation or other public requirements, conveniences or
improvements, and will not interfere with adequate light and air on the property. The request
will not be inconsistent with the impermeable surface and vegetative retention provisions of
these Zoning Regulations, nor would it be detrimental to the environmental and natural resources
of the site and vicinity including forests, streams, wetlands, aquifers and floodplains in a
resource conservation zone,

Finally, I find that this request is consistent with the purposes of the property's zoning
classification and the relief is consistent with the spirit and intent of the B.C.Z.R. The property
is located in a commercial Revitalization District, and this request will assist a small, local
business, while being conditioned to prevent any negative impact on the surrounding locale. It is
no secret that the dire economic conditions faced throughout the country have drastically reduced
the number of new cars being purchased. Indeed, the secondary market has become even more

important to consumers these days. I find that permitting Petitioner’s local auto repair business
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9 @
to sell a limited number of used cars would provide an increasingly important service to the local
community while fulfilling the spirit and intent of the cornme;rcial Revitalization District,
Accordingly, after considering all of the evidence and testimony presented at the public hearing,
I.am convinced that the requested special exception should be granted.

Pursnant to the advertisement, posting of the property, and ;;ublic hearing on this Petition
held, and after considering all of the testimony and evidence offered by Petitioner, I find that
Petitioner’s three special exception requests should be granted.

THEREFORE, IT IS ORDERED by the Deputy Zoning Commissioner for Baltimore
County, this é'—’ﬁb day of May, 2009, that the Petition for Special Exception to use the
subject property for the sale of used motor vehicles, in addition to the present use as a service
garage be and is hereby GRANTED; and

1T IS FURTHER ORDERED that Petitioner’s request for confirmation that the side yard
setback variance ‘of 15 feet in lied of the required 30 feet, approved by the Deputy Zoning
Commissioner in Case No. 03-099-A, will be applicable to the use of the property for the sale of
used motor vehicles as well as for the existing service garage, be and is hereby GRANTED.

The Special Exception shall be subjecf to the following restrictions which are conditions

“precedent to the relief granted herein:

1. Petitioner may apply for permits and be granted same upon receipt of this Order;
however, Petitioner is hereby made aware that proceeding at this time is at its own
risk until such time as the 30-day appellate process from this Order has expired. If,
for whatever reason, this Order is reversed, Petitioner would be required to return,
and be responsible for returning, said property to its original condition.

2. Petitioner is only permitted to store or Iﬁaintain up to ten (10) vehicles for sale on the

property at any one time. If Petitioner exceeds this number, he will be subject to the
civil fines and penalties prescribed by the Baltimore County Code and the B.C.Z.R.
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3. Petitioner may not perform any body repair or paint work on the premises and may

not expand the repair services already offered by Payless Auto Service.

4. Petitioner must store all replacement parts kept on the premises inside the existing
one-story service center.

5. Petitioner’s hours of operation are limited to 9:00 am to 5:00 pm Monday through
Saturday. Petitioner will not be open for business on Sundays. .

6. Petitioner must complete the landscaping in the front of the property that is
designated as a planting area on the site plan.

7. Petitioner must obtain all necessary permits or licenses from the MV A before selling
automobiles on the premises.

8. Petitioner must ensure that the property remains in compliance with all local fire
department regulations._

/.

Any appeal of this decision must be made within thirty (30) days of the date of this

Order.
)
HOMAS H. BOSTWICK .
Deputy Zoning Commissioner
for Baltimore County
THB:pz '




. y 16
¢
BALTIMORE COUNTY, MARYLAND
INTER-OFFICE CORRESPONDENCE

TO: Timothy M. Kotroco, Director DATE: March 30, 2009

Department of Permits and

Development Management
FROM: Amold F. ‘Pat’ Keller, Ill EC

Director, Office of Planning RECEIVED
SUBJECT: 7110 Liberty Road APR §1 2009
INFORMATION: | ZONING CDMMISSIONER
Item Number: 0.211 :
Petitioner: Pak US Co
Zoning: BR and BLR

Requested Action: Special Exception

SUMMARY OF RECOMMENDATIONS:

The subject site is located within a Master Plan 2010 designated Revitalization District. The proposed use
as a service garage and used car sales location is too intense of a use for the subject site. The site plan
provided does not clearly delineate parking for sales, service etc... Nonetheless, the Office of Planning
recommends denial of the subject request.

For further information concerning the matters stated here in, please contact Dave Green at 410-887-
3480.

Prepared by:

Division Chief:
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12216 STATEWOQD ROAD
EREVIOUS ZONING CASES REISTERSTOWN, MARYLAND 211364720
DATE . CASENOQ. Pu SEADDBRESS
03MZIG88 4354 SIDE YARD VARIANCE 37 TG.5 1P LBERTY ROAD

N
SPECIAL EXEPTION FOR GASOLINE STATION

OTOTHEEE  ETSA SIDE YARD VARIANCE 307 TD 15 YES

10042002 DS-0RGA  SIDE YARD VARIANCE 30° TO 157 vES

BALTIMORE, MARYLAND 21207-4518

ACCONPANY ZONING HEARING

#7110 LIBERTY ROAD

ZND ELECTION DISTRICT, 4TH COUNCILMANIC DISTRICT
BALTIMORE COUNTY, MARYLAND

1. THE PROPERTY OUTLINE SHOWN HERECH 15 FORM
DEEDS AND PLATS OF RECDRD ONLY AND DOES NOT
REPRESENT AN ACTLIAL BOUNDARY SURVEY BY
PROFESSIONAL SURVEYS,

THE IMPROVEMENTS SHOWN HEREQN WERE LOGATED
BY £IELD SURVEY DATED 7282008 AND ALSO TAXEN
FROM BALTIMORE COUNTY GIS TLE B2A1.

3. GROSS AREA = 23775 SQUARE FEET OR 0.640 ACRES
{BY DEED).

z

4, CURRENT ZONING C1 SASIFICATIONS ( ZONING MAR #33A1YX
ERZONE m 22257 5Q FT.
ELR ZONE = 1518 50. FT.

5-FLODRAREA 3 SSF
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ALITO BALES 1 (334000} x 1689 = .57 (5 SPACES REQ)

15 SPACES PROVIDED

10. BXISTING USE: GENERAL AUTO REPRIFL
. PROPCSED USE- GENERAL ALITO REPAIR AND USED
CAR SALES.
12. BASIC SERVICE MAPS;
SEWER = ARERA OF SPECIAL CONCERN #104.

WATER = 0K
TRANSPORTATION = OK.

LANDSCAPING LEGEND
e, MUNOR SHRUB.
7 ecibous
TREE I,

EETITIONER'S i

EXEIBIT 1O,

PLAN TO

ACCOUNT #0213400002
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BALTIMORE COUNTY, MARYLAND
INTER-OFFICE MEMORANDUM

TO: Arnold Jablon DATE: August8,2016
Deputy Administrative Officer and
Director of Permits, Approvals and Inspections

FROM: Andrea Van Arsdale
Director, Department of Planning

SUBJECT: ZONING ADVISORY COMMITTEE COMMENTS
Case Number: 17-004

INFORMATION:

Property Address: 7110 Liberty Road
Petitioner: Zulfikar Shah
Zoning: BR and BLR

Requested Action: Special Hearing

The Department of Planning has reviewed the petition for special hearing to determine whether or not the
Administrative Law Judge should approve an amendment to the previously approved order and site plan
from Zoning Case # 2009-0211-X to allow a proposed commercial addition.

The property is located in the Liberty Road Commercial Revitalization District. Commercial
Revitalization Districts are the "front doors" to established communities. They offer shopping and
entertainment experiences where family owned business and national retail chains are neighbors in local
communities providing a range of sérvices aimed at maintaining the health and vitality of our
neighborhood commercial areas. '

A site visit was conducted on 7/14/2016. More than 40 vehicles for sale were observed parked/displayed
on the premises during the site visit, some apparently within the Liberty Road right-of-way.

The Department objects to granting the requested zoning relief. Site observations indicate that conditions

imposed by the Deputy Zoning Commissioner in the prior Zoning Case # 2009-0211-X have not been
met. Specifically:

#2) “Petitioner is only permitted to store or maintain up to ten (10) vehicles for sale on the
property at any one time. If Petitioner exceeds this number, he will be subject to the civil
fines and penalties prescribed by the Baltimore County Code and the B.C.Z.R”,

And

#6) “Petitioner must complete the landscaping in the front of the property that is designated as a
planting area on the site plan.”

To exacerbate the overly intensive non-compliant use of the property, a number of illegal signs in the
form of pennants and banners were observed. The Department recommends these be removed and the
petitioner be required to comply with the previously approved site plan.



+ Date: August §,2016 f L
Subject: ZAC #17-004 - -
Page 2 )

For further information concerning the matters stated herein, please contact Dennis Wertz at 410-887-3480.

Prepared hy: Division Chief:
< Vadhy, b delguci
Wloyd T. Moxley (! Kathy Schlabach
AVA/KS/LTM/ka

c¢: Dennis Wertz
James Hermann, R.L.A., Permits, Approvals and Inspections
Lee Giroux
Office of the Administrative Hearings
People’s Counsel for Baltimore County

s:\planning\dev revizac\zacs 2017\17-004.docx



RE: PETITION FOR SPECIAL HEARING * BEFORE THE
1301 CHEVERLY ROAD
9% Election & 3" Councilmanic Districts . BOARD OF APPEALS
Legal Owner: The Belvedere Baplist Church * FOR
of Baltimore
Lessee: Davenport Preschool LLC, * BALTIMORE COUNTY
Petitioners

b Case No.: 15-004-SPH

OPINION

This case comes before (he Baltimere County Board of Appeals on en appeal of
Administrative Law Judge John Beverungen’s decision denying a Petition for a Special Heating
to approve an amendment to Restriction No. 2 in Zoning Case No. 2013-0166-X for the property
located at 130! Cheverly Road in Basiern Baltimore County. People’s Counse] for Ballimore
Counfy has moved for dismissal of Pelitioners® appeal on the grounds of res fudicata. Petitioner
Davenport Pms!:hoo.], LLC ("*Davenport™ ' and People’s Counsel submitted Memoranda, and the
Board henrd oral argumenls on January 27, 2015. Matthew T. Vocei of Ober Kaler Grimes &
Slhriver appeaved onj]ehalf of Davenpon, J. Carroll Holzer appeared on behalf of the Protestants,
and Peter M. Zimmetman appeared on behalf of Peeple's Counsel. The Board publicly deliberated

the Motion to Dismiss on January 27, 2015,

BACKGROUND
The dispute at issue dates back fo Muorch 28, 2013, when Administrative Law Judpge
(“ALJ™) Beverungen of the Office of Administrative Hearings issued o writlen order granting, with

certain conditions, the Petition for a Special Exception filed by The Belvedere Baptist Church of

! Counsel for Davenport has indicated the proper name of the Lessee is *Davenport Education,
LLc?
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Baltimore, Legal Owner (“Belvedere™) and Davenport, the Lessee. {Belvedere and Davenport are
collectively referenced herein as “Petiticners”). Petitioners had sought the special exception
pursuant to §424.5.A of the Baltimore Counly Zoning Regulations (“BCZR") lo permit a Class B
Group Child Care Center with more than 40 children in an existing chiurch on the subject property.
{Case No, 2013-166-X). After a contested hearing invelving destimony and evidence from
Davenport and several members of the community, the AL) granted the Petition, subject to three
conditions. The pertinent condition is No. 2, which states as follows:

2. The Pelilioner shall have no more than 120 children in the fecility at any one
time, unless state regulations or fire and life safety regulations provide a lower
number which would prevail,

(March 28, 2013 ALJ Opinion and Order at 7). Petifioncrs did not [ile an appeal of this Order,
Certain comimnunity members (“Prolestanis™) did file a timely appeal to 1he Board of Appeals from
the ALJY's decision but subsequently withdrew their appeal, By Order dated June 27, 2013, the
Boand of Appeals dismissed Protestant’s appeal wilh prejudice, (The 2013 hearing and appeal
process shall be referred to us “Davenport 1),

More than a year later, on July 8, 2014 and pursuant to § 500.7 of the BCZR, Petiticners
filed for a Specisl Hearing, seeking amendinent of Condition Mo. 2. Specificaily, Petitioners
wanted the ALT to amend (hat condition Lo allow a maximum of 150 rather than 120 children in
the child care facility. A public hearing was held and both sides again presented testimony and
evidence, By Order dated September 12, 2014, ALY Beverungen denied the Pelition. Petitioners
filed a timely appeal to this Board of Appeals. (The 2014 hearing and appeal process shall be
referred to as “Davenport 117). People’s Counsel has filed a Motion to Dismiss Petition for Special

Hearing, based on the doctrine of res fudicata. Petitioner Davenporl opposes the Motion,
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FACTS

In Davenpart 1, Petitioner Davenport sougiht a special exception in order to operate a
childeare facility for more than forty children, Davenport intended to leasc space in the existing
Belvedere Bapiist Chiich to house the facility. The Church is situated on a 12,711 acre praperty

in # rural residential neighborhood consisting of approximately 160 homes and zoned DR. 1. See

Davenport I ALY Opinion at 2,4. Under the DR 1 classification the Petitioners would be permitted

to operate a class B Group Child Care Center with up to forty children as a matter of right. See
BCZR §1B0I1.1.A.12. The Regulations require a Special Exception to operale a ficility with mare
than forty children. See BCZR §424.5.A.

During the hearing in Davenport I, the Davenport representative indicated that applicable
child care regulations would limit the number of child in the facility as planned to approximately
135, Davenport stated finther that its goal was o enroll 150 children, resulting in approximately
120 childeen attending the center on any given day.? Ses bavenport I ALJ Opinion at 5-6.
Neighborhood residents who spoke at Ihe hearing identified potential traffic problems as their
primary concern. Jo. at 4. There was some divergent festimony es to the cstimated number of
vehicle trips through the neighborhood 150 envolled children would generate. ALY Beverungen
stated that each such estimtate represented “a lot of traffic” for the rural residential neighborhood
and may well disturb the peace and quiet of the neighborhood. He stated further, however, that a
large child care center with 100+ children would gencrate a large volume of traffic in any DR zone,
notjust this pavticular location, Id. at4. According to ALY Beverungen, the increase in tralfic was

“inherent” in the proposed use and “is exactly the type of inherent adverse effect that the legislature

2 Given that some of the younger children would attend on a parl-time basis, Davenport counted
two such part-time children as one full-time enrollment,
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was presumed (o have acticipated when it allowed the use by a special exception” Id. He
concluded he was compelled to grant the Petition because the Protestants failed to show that the
proposed use at the particular location would have non-inherent adverse effects. Id. at 5.
Although he granted the Petition, ALY Beverungen also condiitoned the relief in an attempt
“io mitigate the impacts on the community.” Il. The “most significant condition™ concerned the
number of children at the facility. Considering both the expected traffic problems, and
Davenport's testimony regarding the anticipated mumber of students and classroems, the ALJ
concluded 120 children was an appropriste figure, Id, He thus granted the special exception
subject to the condition that Davenporl would have “no more then 120 children in the facility at
any one time. .. " [d. at 7. Petitioners did not appeal this decision. Protestants did file but [ater
withdrew an appeal. Therefore, on June 27, 2013, this Board dismissed the appeal with prejudice,
In July 2014 Petitioners reemerged and filed a Petition for a Special Zoning Ilearing. The
I’e.ﬁticm sought amendment of Condition Ne. 2 in the March 2013 Order, such that Davenport
waild be permitted to increase the nunber of children in the facility to 150, rather than 120,
Petitioners also wanted to build an additional classraom on the properly lo accommodate mare
children. ALJ Beverungen again hened testimony from witnesses for the Petitioner and Protestants
and received exhibils regarding the proposed changes, Inan Opinion dated September 12, 2014,
ALJ Beverungen denied the Petition for Special Hea-ring. He emphasized that Petitioners had faited
to indicate why the original restriction should not remain in place, that Davenpnrt had not yet
reached the maximum number of students permitted in condition No, 2, 3 and that Pelitioners failed

to demonstrate some change in clreumstances that would justify a different restriction. See

3The Davenport representative indicated the then-current ¢lass hed 109 children and that she
wanted to build another classroom to liouse 16 more students. Seg Daveaport 11 ALT Opinion at 2,




Delvedere Dapiist Chureh of Baltmove/ Cnse No.t 15-004-5PH - H

Davenport II ALJ Opinien at 2-3. On Qctober 10, 2014 Davenport filed a Notice of Appeal.
People’s Counsel filed a Motion to Dismiss the Petition for Special Hearing and Petitioner’s appeal
from the decision in Davenport II on the ground 6f res judicata. Davenport responded and on
January 27, 2015 all parties presented arpuments before the Board of Appeals.

DISCUSSION

1. Res Judicata

Under the doctrine of res fudicate, a judgment on the merits in a previous suit between the
same parties or their privies is c;ntitlcd to full preclusive cffect and bars a second suil predicated
upon the same cause of action. Seminary Gallerja, LLC v. Dulaney Yalley Improvemen| Ass'n,
Inc., 192 Md. App. 719, 734 (2010)(citations omitted). Res judicnia ncts as “an absolute bar, not
only as to all malters which were litignted in (he earlier case, but as to all matters which could have
been litigated,” Whittle v. Bd, of Zoning Appeals, 211 Md. 36, 49 (1956). See Garrett Pack v,
Montgomery County Council, 257 Md. 250, 257 (1970) {res frdlcate applies to every matter that
was or might have been presented in Lhe prior case).

Although some older cases held that res judiceta did not apply to rulings of administrative
agencics, it is now well-established (hat “when an adminisivative agency is performing a quasi-
judicidl function, the principles of res fudicata are applicable.” Seminary Galleria, 192 Md. App.
at 735. This determination is guided by a three-part test: 1) whelher the agency was acting in a
judiciul capacity; 2) whether the issue presented te the tribunal was actually litigated before the
agency; and 3) whether the issue’s resolution was necessary lo lhe agency’s decision. Id, at 736.
See Batson v, Shiflett, 325 Md. 684, 705-08 (1992).

In acting upon the Petitions filed herein, the Office of Administrative Hearings acted in a

judicinl capacity, conducting o hearing and allowing the patties to present evidence. The partles
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were precisely the same in both Davenport I and 1. The issues regasding the maximum number
of children presented in Davenport Il were previously addressed, litigzated -and res.nlved in
Davenport I. That resolution was key 1o the original decision. According to these criteria, the
resulting conditioned decision rendered by ALJ Beverungen in Davenport 1 should preclude
miintenance of a second action to amend that same conditiop.

Petitioners argue (he decision is not entitled to a preciusive effect because it was based on
an error of law. However, just as a [inel decision in a prfor litigation, even if incorrect, will bind
the partics 1o the litigation, a decision by an administrative agency acting in a judicial capacity is
equally binding whether or not the decision was made i errar, See Powell v. Breslin, 430 Md. 52,
64-65 (2013)(an incorrect ruling in a prior action does not deprive the ruling of res -judicafa effect),
This should partictlarly apply when the party stiiving for thal proverbial secand bite at the apple
failed to appeal the first deterniination, Even if this were not the case, the decisien in Davenport |
was not in error. Petilioners argue that Schultz v, Pritts, 291 Md. 1 (1981) and its progeny such as

Montgomery County v. Butler, 417 Md. 271 (2010) should be considered in analyzing the malter,

However, that is exactly the path ALJ RBeverungen followed. Citing Schultz and Butler, the ALS
conchuded that insofar as the community's teaffic concerns are an inherent effect of a large child-
care center in any DR zone, he was bound to, and therefore he did grant the Petition. See Davenport
1 AL Opinion at 3-4. ’

The fact that the ALJ also imposed certain conditions in an altempt lo alleviate the traific
burden and protect the neighborhood docs not in any way undetimine the validity of his decision.
Ta (i contrary, the applicable zoning regulations specifically permit such conditional grants.

According to BCZR §502.2, “[iln gronting any special exception, the Zoning Comimissioner . ..

shall impose such conditions, restrictions or regulations as may be deemcd nccessary or
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advisable for the protection of surrounding and neighboring properties.” See Halle Companiesy,
Crofton Civic Ass'n, 339 Md. 131, 140 (1995) (agency may impose rcasonable conditions and
restrictions in comueetion with a special exceplion order to mitigate the effect upon neighboring
property and the community at large.); Baylis v. City Council of Baltimore, 219 Md. 164, 168
(1959), The ALY permitted Petitioners lo operate their business on a seale larger than that
peritted as of right while concomitantly imposing certain vestrictions intended ta protect the
neiphborhood and ifs residents. This compromise was an appropriate use of his discretionary

powers.

I1. Substantial Change in Circumstances

Res judicatq operates on the premise thal faced with the same information, there is no
reason 1o expend judicial resources and force opposing parties to rehash the same case in an
engoing effort to reach a different result. Thus, if a parly does provide evidence of substantial
changes in circumstances and fiact between the first case and the second, res judicata may not
neccssarily prevent a second hearing on a previously decided matter, This issue nrises faidy
eften in the zoning arena, According fo the Court of Appeals, “[t]his rule seems to rest not
sirictly on the doctrine of ves firdicara but upon the proposition that it would be arbitrary for the
board to arrive at opposile conclusions on substantially the same state of facts and the same Jaw.”
Whittle, 211 Md. a1 45. See Seminary, 192 Md. App. at 737(*The Court of Appeals has
emplinsized that before a parly ean apply to a zoning agency for relief previously denied by the
apency, ‘substantinl chanpes in fact and circumstances” must be, indeed, substantial.”) (citations
omitted); Jack v. Foster Branch Homeowner's Ass'n No. 1, Inc., 53 Md. App. 325, 333 (1982)
(res fudicata doctiine may not preclude s second case where there has been a material change in

circumstances since the first decision); Chatham Corp. v. Belirnm, 243 Md. 138, 151-52 (1966)
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(baming a sccond atterpt fo re-raise & previously decided issue where the underlying facts
remained unchanged),

Davenport contends that Ihe aciual operation of the school Is a significant change in
circumstances, They point to a document all school parents are required lo sign regarding safe
driving tlmough the neighborhood and note thai there have not been any lraffic accidents. They
farther indicate that the growih of the student population and current space restrictions may require
them in the future to refuse admittance to a few familics. (Davenport’s Response Memorandum at
7-8). These are not significant material changes that wonld warrant a rehearing or amendment of
Condilion No, 2. These same ilems were raised in Davenport 1. The school’s eperation and the
cansequences thereof was a fact that was anticipated and diseussed at the prior hearing, Condition
No. 2 wads inposed precisely to mitigate contemplated trafTic problems vesulting from the student
population; the cumrent absence of accidents argues mere for the continwation of the condition
rathier than its amendment and a larger student body.? As to the stlicol's parents now signing an
apreement regarding safety and neighbothood iSSl;ES, that is not a change warranting a rehearing;
one woutd have assmned that schoo! parents would obey traflic laws and exercise caution when
driving through the neighberhood irrespective of flre sgrecment, * In short, there was no substantial
change to the propesty, lhe neighborhood or the facts that would lead to a contrary result upon e-

litigation, particularly in the relatively short time span belween the decisions,

1 Moreover, while Davenport may desive more available student slots, the school has yet to reach
the maxinum number of stndents allowed under the existing condition.

3 The “Community Respect Agresment” signed by the Davenport patents includes such
statements as “I will come to a complete stop at every stop sign” and *1 will not speed through
the neighborhood ... ."”
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CONCLUSION

In Davenport I, the ALY struck a valid compromise between each parly's concerns in light
of the governing law. IF Pefitioners took issue with Condition No. 2 in the ALY's decision they
conld have and should have filed a timely appeal with the Board. They failed to do s0. The
Protestants filed an appenl but withdrew that appeal in the apparent belief that Petitioners woutd
be adhering to the condilions set forth in Davenport 1. The community’s good faith in withdrawing
its appeal should not mean they ate now required to fight the sume battle ;very new school year.
The parlies in both Davenport I and 11 are identical, there are no material changes of faul or law,
and thé issues now presented either were addressed or could have been addressed in Davenport 1.
Petitioners have hot i:rcsentcd any compelling reason permitting thein, contrary to the doctrine of
res fudicater, to go back to the well and re-litigate the same issuc in the hope of achieving a different

resull,

ORDER
IT IS THERETORE, this 75y of E{éf%;é , 2015 by the Board of Appeals for
Baltimore County,
ORDERED, that the Motion to Dismiss Petition for Special Hearing filed by Baltimore
County’s People’s Counsel b and is hereby GRANTED; and it is-firther
ORDERED, ihat the appeal in Case No. 2015-0004-SPH{be and is hereby DISMISSED

WITH PREJUDICE,

Relvedere Baplist Church of Ballimoref Case No.t 15-004-SP1L i}

Any petition for judicial review from this decision must be made in secordance with Rule

7-201 through Rule 7-210 of the Marpland Rules.

BOARD QOF ATPEALS
OF BALTIMORE COUNTY

| /Ou o~

David L. Thurston, Chairman

oy~

BenfredB. Alston

/’fﬂ%/ !,O-‘Zosag—'

Meryl W, Rosen
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JEFFERSON BUILDING
SECOND FLOOR, SUITE 203
105 WEST CHESAPEAKE AVENUE
TOWSON, MARYLAND, 21204
410-887-3180
FAX: 410-887-3182

February 27, 2015
Mutthew Thomes Vocel, Esquite Peter M, iimmarmun. Esquire
Ober, Kaler, Grimes & Shriver Carole S. Demilio, Esquire
100 Light Strect, 19% Floor Office of People’s Counsel
Baltimore, Maryland 21202 for Baltimore County

The Jelferson Building

J. Carroll Holzer, Bsquire 105 W. Chesapeake Avenue, Suite 204
Holzer & Lee : . Towson, Maryland 21204
508 Fairmount Avenue

Towseon, Maryland 21286

RE: Jnthe Matter oft. The Belvedere Bapiist Church of Baltinore — Legal Ovwner
. Davenport Freschoal, LLC
Case No.: 15-004-SPH

Dear Coungel:

Enclosed pleese find a copy of the final Opinion and Order issued this date by the Board of
Appeals of Baltimore County in the above subject malier.

Any petition for judicial ceview from fhis decision must be made in accerdance with Rule 7-201
through Rule 7-210 of the Maryland Rules, WITH A PHOTQCOPY PROVIDED TO THIS
OFFICE CONCURRENT WITIL FILING IN CIRCUIT COURT. Please note that all Petitions
for Judicinl Réview filed from this decision should be noted undey the same civil action mumber, If
no such petition is filed within 30 days fiom the date of the enclosed Ordet, the subject file will be

closed.

Very truly yours,

M&Mwy_éﬁ—:m@

Krysundra “Sunny™ Cannington
Administrator

KLC/tam

Encloswie

Multiple Original Cover Letters

] Seo Attached Distribulion List

InRe:  The Belvedere Baptist Church of Baltimore —Legal Owner
Davenport Preschiool, LLC — Lessce

Distribution List

February 27,2015
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The Belveders Baptist Church of Baltimore

Carl Dyhrberg

Davenport Preschoo, LLC

Liz [Tarfan

Julie Sugnr

Mary Bory

Edward and Terty Shapiro

Helen Kraft

M.1. Watson

Lamy and Cheryln Cleavenger

William and Linda Lilly

Wayne Skinner

Sandy Kyllininen

Linda M. Rubeor

Richard aod Susan Pescalore

Richard and Joan Magnani

Tim and Ellen Mering

Daniel pnd Theresn Driscoll

Lawsence M. Stah), Momaging, Administeative Law Jklge
Ameld Jablon, Director/PAI

Andrea Van Arsdale, Director/Department of Planning
Mancy West, Assistanl County Attornay/Oifice of Law
Michael Field, County Attomey/Cflice of Law
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IN RE: PETITION FOR SPECIAL HEARING * BEFORE THE

{9025 Cucltold Point Road)

15" Election District . ¥ OFFICE OF

7" Council District :
* ADMINISTRATIVE HEARINGS

Boone Kondylas, LLC -

Lepal Orwner * FOR BALTIMORE COUNTY
Petitioner . .
* Case No, 2016-0003-SPH
¥ * L ] * * * * -
! OPINION AND ORDER

N
This.maiter comes before the Office of Administrative Hearings (OAH) for consideration
of a Petition fqr Special ﬁwﬁng filed on behalf of Boons Kondylas, LLC, legal owner, The
Special IIeariné was filed pursuant fo § 500.7 of thie Baltimore County Zoning Regulations
(*B.C.Z.R.”) to amend prévious restrictions imposed in Cases 07-144 SPH, CBA-06-044 and
CBA-07-13450 25 to permil Tutare use of the property asa restaurant with Jimited accessory music.
. Ken Bon'gne appearc_d in support of the petition. Lawrence E. Schmidt, Esq. represented the
Petitioner. Sevc;zal neighbors, represented by Francis Borgerding, Esq., attended and opposed the
request. The Pélition was advertised and posted as required by the Daltimore County Zoning
Regulations. Sl;bstanlive Zoning Advisory Coramittes (ZAC) comments were received from the
Depariment of Planning (DOF) and the Bureau of Development Plans Review (DPR). Neither
agency opposed the request, but suggested certain conditions be impaosed if reliefisrglauted.

The subject properly s 127 acres and zoned BL. The property is improved with o
restaurant knmi?‘?il a3 “Dock of the Bay.”” The restaurant has new ownership, which propuses' to
offer limited muisic and live entertainment as an “accessory” use fo the food and beverage service,
This properly ahd business have been the subject of protracted litigation concerning loud music

and unruly palrons which disturbed the neighbochood. The operation was found by the court of

special appesls to constitute a “nightclub,” a use prohibited in the B.L. zone. Protestants contend
the petition is barred by res judicata, while Petitioner argues that untike the former operation the

current business is first and foremost o restanrant, with music offered to compliment the dining

experience. .

Under Maryland law, an agency deter-mination affirmed on appeal is enlitled to preclusive
éffect, Bsslinger v. Balto, City, 95 Md. App, 607, 621 (1953). This is the case, and res judicata
will apply, unleds there is & significant change in circumstances belween the earlier and subsecquent
action, See, e.gh, Alvey v. Hedin, 243 Md. 334, 340 (1966). In light of this authority I belicve the
doctrine of res fudicata mandates that the petition in this case be dismissed.

As an initial matter, 1 do not believe the QAH has the authority to “amend” restriclions
found in previ:‘ms cases (at least under the circumstances presented here), as Pelitioner has
tequesteéd, The Yoning vielation and special hearing cases cited in the Petition were appealed to
the board of apﬁeuls, cirouit court and then the court of special appeals, In an unreported opinion
(No. 819, September Term, 2009) the appellate coutt affirmed the agency findings, which
necessarily included the conditions end restrictions found in those orders. To amend those
testrictions at this juncture wou!.d be akin to reversing the appellate court, which an administrative
agency cannot (io.

1 believc;;' the Petition must also be denied based on res judicata. As discussed above, res
Judieata will bgr a subsequent zoning case invol\‘ring the same property untess there have been
significant chaliges since the earlier case was heard. For example, If the owner of the subject

property was tow proposing to operate a barbershop or beauty salon at the site, that would

consiitute a sigi;iﬁcant change and res judicata would not apply. But here, 1 do nwt believe there

i




have been significant changes; Petitioner is still propesing to operate a restaurant that would offer
live'and/or recorded music.

The same was true of the prior Dock of the Bay operation, even though the cnlerininment
now propased would not be as loud or disruptive as the music played during Mr. Thanner's tenure,
‘There is nothing in the opinion of the court of special appeals 1h;t would indicate the result would
have been different if Dock of the Bay played Irank Sinatra tunes instead of rock music. As noted ~
by the court, the Dock of the Bay is both a restaurant and nightelub, and that finding is equally
applicable in this case. Seminary Gelleria, LLC v. Dulaney Valley fmprov. Ass'n., 192 Md. App.
719 2010).

THEREFORE, IT IS ORDBRED this 22™ day of Qctobor, 2015 by this Administralive
Law Judge, thaf the Pelilion for Special Hea.ring pursuant to B.C.ZR. § 500.7 to amend pre\.:ious
restrictions imposed in Cases 07-144 SPH, CBA-06-044 and CBA-07-134 so as ta permit futare

use of the propeity as a restavcant with limited eccessory music, be and is hereby DENIED.

Any ap;;eal of this decision must be filed within thirty (30) days of the date of this Order.

(P
i JOHN I/ BEVERTRFGEN-)

. Administeative Law Judge
JEB:sin for Baltimore County




BOARD OF APPEALS OF BALTIMORE COUNTY
MINUTES OF DELIBERATION

IN THE MATTER OF: Boone Kondylas, LLC 16-003-SPH

DATE:

(aka Dock of the Bay)

June 14, 2016

BOARD/PANEL: Maureen E. Murphy, Chaitman

Jane M. Hanley
Benfred B. Alston

RECORDED BY: Sunny Cannington/Administrator

PURPOSE: To deliberate the following;

1. Petition for Special Hearing to amend previous restrictions imposed in cases 07-144-SPH,
CBA-06-044, and CBA-07-134 so as to permit future use of the property as a restaurant
with limited accessory music :

PANEL MEMBERS DISCUSSED THE FOLLOWING:

STANDING

The Board reviewed that this property has a history. The previous owner was cited for operating a
nightclub. This matter requests to amend the restrictions to allow the current owner to play music.
The previous cases were appealed to the Circuit Court and Court of Special Appeals.

The Board stated that a Motion to Dismiss was made verbally by People’s Counsel at the hearing.
In other cases such as Galasso and Zinn, the new cases were clearly identical to previously
requested relief. The Board decided at the hearing that they needed to hedr the facts of this matter
to determine if res judicata applied.

The Board reviewed that in order for res judicata to not apply the Petitioners must show a
substantial change in circumstances.

In the previous case, the property owner operated a restaurant/night club which provided live and
recorded music. It was determined that he was not allowed to do that on the property due to the
zoning classification.

The current owner purchased the property and is operating a restaurant, He wishes to provide live
and recorded music. The Board was unable to find a substantial change. The property has not
changed; the neighborhood has not changed; the only change they were able to find was in the
ownership of the property. '

The Board understands that the competition is allowed to provide live and recorded musicbut the
properties are zoned differently. The Board determined that the law requires that a substantial
change must have already occurred.

The Board finds that there have not been any substantial changes to the property or circumstances
in this matter and therefore the request to allow limited accessory music on the subject propetty is
barred by res judicata.

FINAL DECISION: After thorough review of the facts, testimony, and law in the matter; the Board

unanimously agreed to DENY the requested Petition for Special Hearing relief and GRANTED the Motion
to Dismiss. ;



T T

BooNE KONDYLAS, LLC (AKA DOCK OF THE BAY) PAGR2
16-003-SPH :
MINUTES OF DELIBERATION

NOTE: These minutes, whichk will become part of the ease file, are intended to indicate for the record
that a public deliberation took place on the above date regarding this matter. The Board’s final
decision and the facts and findings thereto will be set out in the written Opinion and Order to be
issued by the Board.

Respectfuily Submitted,

Sunny Calﬂi'mgton 5
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of, arising from or in connection with the use of or reliance upon this data.
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BALTIMORE COUNTY, MARYLAND
INTER-OFFICE MEMORANDUM

TO: Arnold Jablon DATE: August 8, 2016

Deputy Administrative Officer and

Director of Permits, Approvals and Inspections
FROM: Andrea Van Arsdale

Director, Department of Planning
SUBJECT: ZONING ADVISORY COMMITTEE COMMENTS RECEIVED

Case Number: 17-004 ) f

AUG 1 9 2016

INFORMATION:
Property Address: 7110 Liberty Road OFFICE OF ADMINISTRATIVE HEARINGS
Petitioner: Zulfikar Shah
Zoning: BR and BLR

Requested Action:  Special Hearing

The Department of Planning has reviewed the petition for special hearing to determine whether or not the
Administrative Law Judge should approve an amendment to the previously approved order and site plan
from Zoning Case # 2009-0211-X to allow a proposed commercial addition.

The property is located in the Liberty Road Commercial Revitalization District. Commercial
Revitalization Districts are the "front doors" to established communities. They offer shopping and
entertainment experiences where family owned business and national retail chains are neighbors in local
communities providing a range of services aimed at maintaining the health and vitality of our
neighborhood commercial areas.

A site visit was conducted on 7/14/2016. More than 40 vehicles for sale were observed parked/displayed
on the premises during the site visit, some apparently within the Liberty Road right-of-way.

The Department objects to granting the requested zoning relief. Site observations indicate that conditions
imposed by the Deputy Zoning Commissioner in the prior Zoning Case # 2009-0211-X have not been
met. Specifically:

#2) “Petitioner is only permitted to store or maintain up to ten (10) vehicles for sale on the
property at any one time. If Petitioner exceeds this number, he will be subject to the civil
fines and penalties prescribed by the Baltimore County Code and the B.C.Z.R”.

And

#6) “Petitioner must complete the landscaping in the front of the property that is designated as a
planting area on the site plan.”

To exacerbate the overly intensive non-compliant use of the property, a number of illegal signs in the
form of pennants and banners were observed. The Department recommends these be removed and the
petitioner be required to comply with the previously approved site plan.



Date: August 8, 2016
Subject: ZAC #17-004
Page 2

For further information concerning the matters stated herein, please contact Dennis Wertz at 410-887-3480.

Prepared by: Division Chief:
\gd]oyd T. Moxley (] Kathy Schlabach
AVA/KS/LTM/ka

c: Dennis Wertz
James Hermann, R.L.A., Permits, Approvals and Inspections
Lee Giroux
Office of the Administrative Hearings
People’s Counsel for Baltimore County

s:\planning\dev rev\zac\zacs 2017\17-004.docx
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