
 

 

IN THE APPELLATE COURT OF MARYLAND 
 
 

 *  
 * No. 0938, September Term 2021 
In the Matter of Timothy Fales, et al * CSA-REG-0938-2021 
 * Circuit Court No. C-03-CV-20-000175 
 *  
 * 

* 
* 

 

*     *     *     *     *     * * *     *     *     *     *     * 
MANDATE 

 

On the 16th day of December, 2022, a Dismissal of Appeal was filed by appellant 
counsel.   Appeal Dismissed. 
 
STATE OF MARYLAND, Sct.: 
I do hereby certify that the foregoing is truly taken from the records and proceedings of the said 
Appellate Court of Maryland.  In testimony whereof, I have hereunto set my hand as Clerk and 
affixed the seal of the Appellate Court of Maryland, this 19th day of December, 2022. 

        
 

 

 

 

 

 

 

 

 

 

 
Rachel Dombrowski, Clerk 
Appellate Court of Maryland 

E-FILED
Rachel Dombrowski, Clerk

Appellate Court of Maryland
12/19/2022 11:37 AM



Appellant
Santo Mirabile Notice of Appeal 50.00

RPIF 11.00

           Appellant  Total 61.00

           Total Costs 61.00

STATE OF MARYLAND, ss:

        I do hereby certify that the foregoing is truly taken from the records and proceedings of
 the said Appellate Court of Maryland.
        In testimony whereof, I have hereunto set my hand as Clerk and affixed the seal of the
Appellate Court of Maryland  this 19th day of December, 2022.

Rachel Dombrowski
Clerk of the Appellate Court of Maryland

Costs shown on this Mandate are to be settled between counsel and NOT THROUGH THIS 
OFFICE.

MANDATE - STATEMENT OF COSTS
Appellate Court of Maryland

      CSA-REG-0938-2021  

   In the Matter of Timothy Fales, et al.



E. Gregory 	Is, Chi Judge 

IN THE MATTER OF 

TIMOTHY FALES, et al. 

IN THE 

COURT OF SPECIAL APPEALS 

OF MARYLAND 

No. 0938, SEPTEMBER TERM, 2021 

MDEC No. CSA-REG-o938-2o21 

(Cot C-o3-CV-2o-000l75) 

* * * * * * * * * * * * * * * * * * * * 

ORDER TERMINATING ADR AND  
DIRECTING THE PREPARATION OF THE TRANSCRIPT 

On November 3, 2021, Alternative Dispute Resolution proceedings were held 

pursuant to this Court's Order dated October 15, 2021. 

It now appearing to the Court that the parties have: 

( ) limited, though not settled, the issues raised by the appeal. 

( XX) been unable to settle the issues raised by the appeal. 

It is, this 	day of 	 2022, by the Court of Special Appeals, 

ORDERED that the stay imposed by this Court's Order dated October 15, 2021 is 

hereby vacated; and it is further 

ORDERED that the time within which a transcript must be ordered pursuant to 

Maryland Rule 8-411(b) and the record prepared and filed with this Court pursuant to 

Maryland Rule 8-412(a) shall begin to run from the date of this Order. 

21st November

E-FILED
Court of Special Appeals

Rachel Dombrowski
Acting Clerk

11/21/2022 2:59 PM
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IN THE MATTER OF * BEFORE THE 
WOODENSBURG LAND and CATTLE CO., LLC 

- Legal Owner * BOARD OF APPEALS 
SGC POWER, LLC - Lessee 
5298 Frye Road * OF 
Reisterstown, MD 21136 

* BALTIMORE COUNTY 

* Case No.: CBA-19-018 

* * * * * * * * * * * * 

RULING ON MOTION FOR RECONSIDERATION 

* 

This case comes to the Board as a Limited Motion for Reconsideration/Clarification filed 

by Petitioners, Woodensburg Land and Cattle Company, LLC and SGC Power, LLC

("Petitioners") on January 21, 2020 in regard to this Board's denial of Petitioners Application for 

Limited Exemption under BCC, §32-4-106(a)(l )(vi). 

The Petitioners were represented by Lawrence E. Schmidt, Esquire and Smith, Gildea & 

Schmidt, LLC. Protestants, Timothy and Elizabeth Fales, Santo and Debra Mirabile, Patrick and

Thanikan Fales, Paul Merritt and Melisssa DePinho, Patrick Little, Sandra Brown, James and Juli 

Wolf ( collectively the "Protestants") were represented by G. Macy Nelson, Esquire. On February 

5, 2020, Protestants filed an Opposition to the Limited Motion for Reconsideration/Clarification. 

Petitioners filed a Reply to Protestants' Opposition on February 18, 2020. On March 2, 2020, 

Protestants filed a Motion to Postpone the Board's Public Deliberation. A public deliberation was 

held on March 3, 2020. 

 

 

Factual Background 

The subject property is located at 5298 Frye Road, Reisterstown, MD 21136. It is 

nimproved and consists of 19.68 acres+/- on the east side of Hanover Pike, MD Route 30 (the u
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"Property"). It is zoned RC2. On the southern end of the Property is a private driveway kno

as Frye Road. 

The Petitioners proposed to use 15 acres of the 19.68 acres for a solar facility pursuant 

Baltimore County Zoning Regulations ("BCZR"), A1iicle 4F. By Opinion and Order dat

December 19, 2019, the Board granted the Petitioners a special exception for the proposed sol

facility in Case No.: 17-107-X. Petitioners also requested a limited exemption from t

development process under BCC, §32-4-106(a)(l)(vi) for a "minor commercial structure" in Ca

No.: CBA-19-018. On January 19, 2019, the Director of PAI granted an (a)(l)(vi) exemption. 

our Opinion and Order, we denied the (a)(l )(vi) exemption. 

In their Limited Motion for Reconsideration/Clarification, Petitioners confirmed that the

do not disagree with the Board's decision to deny the (a)(l)(vi) exemption. (See Petitioner

Motion, p.2). It is the Petitioners' position that, because the Board heard this case de novo, t

Board is required to make a finding that the proposed solar facility met the requirements of a

exemption under BCC, §32-4-106(b )(8). 
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In essence, Petitioners contend that, in hearing limited exemption cases de novo, the Board 

must grant one of the exemptions under BCC, §32-4-106, and it need not matter whether an A 

exemption or a B exemption is requested. The Petitioners even go a step further in arguing that 

since some solar facilities have been granted B exemptions, they are entitled to one. Finally, 

Petitioners argue that they have consulted with the PAI and that PAI desires clarification on the 

Board's position on whether all solar facilities should be entitled to B exemptions. We disagree. 

First, a de novo hearing does not give this Board authority to decide issues not raised before 

it. The Petitioners did not request a (b)(8) exemption before or at the Board's hearing. The 

Petitioners did not provide any legal support for their position that the Board is required to choose 
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from the 19 possible limited exemptions listed in BCC, §32-4-106. The Board's jurisdiction to 

hear cases de nova under Baltimore County Charter §603 does not require the Board to grant one 

of the exemptions. This Board's authority to hear a case de nova is an exercise of appellate 

jurisdiction, rather than original jmisdiction. Halle Companies v. Crofton Civic Ass 'n, 339 Md. 131, 

143; 661 A.2d 682, 687-88 (1995). Hardy v. State, 279 Md. 489, 492, 369 A.2d 1043, 1046 (1977). 

(See also In the Matter of Carol Lynn Morris/CG. Homes, Case No.: 15-302-SPHA). 

As we said In the Matter ofTTV Properties, IIL LLC (aka Bill Kidd's Volvo) CBA-14-039 

and CBA-15-011, in deciding a whether a requested exemption to the development process applies, 

this Board has three (3) options: 

In the Board's de novo review of this request for limited exemption, 
the Board may find a limited exemption pursuant to BCC §32-4-
106(b )(8), agree with the Petitioner's request for full exemption for 
full development review pursuant to BCC §32-4-106(a)(l)(vi), or 
determine that the Petitioner is not entitled to the A or B exemption 
and therefore is subject to the full development review and approval 
process. 

Given that the A exemption was denied in this case ( and the Petitioners do not dispute that 

decision), there is no uncertainty here that the full development process would apply. Therefore, 

the Board did not err in making the finding that the evidence did not satisfy the A exemption 

criteria. 

Second, the only evidence presented by Petitioners was for an (a)(l)(vi) exemption for a 

minor commercial structure. In our Opinion and Order dated December 19, 2019, we repeated the 

evidence presented as follows: 

With regard to the Petitioner's request for a limited exemption from 
the development process under BCC, 32-4-106(a)(l)(vi), Mr. 
Thaler's opinion was that this use qualifies as a "minor commercial 
structure." It was his opinion that the proposed facility is small or 

3 
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minor, and is commercial in nature. He stated that it should qualify 
for a full exemption under subsection (a)(l)(vi) because it would be 
pointless to have a development plan or a Hearing Officer's hearing. 
On cross examination, Mr. Thaler admitted that BCC does not 
define "minor commercial structure". 

Unlike the evidence presented in TTV Volvo, there was no evidence presented here to support a 

(b )(8) exemption. In reviewing the evidence presented in the TTV Volvo case, the Court of Special 

Appeals, in affirming this Board's decision, held that while TTV Volvo requested an (a)(l)(vi) 

exemption for a minor commercial structure, the Board's determination in that case that the 

evidence, as presented by TTV's expe1i witness under the criteria for a (b)(8) exemption, "met the 

definition of minor development [was] reasonable and supported by the testimony of appellee's 

own expe1i". (Sherwood Hill Improvements Association, et al. v. TTV Properties, IL LLC, No. 

676, Sept. Term, 2016). 

Like the TTV Volvo case, the Petitioner, In the Matter of Valley Framing, Case No.: CBA-

08-132 filed an application for an (a)(l )(vi) exemption. In that case, the DRC recommended, and 

the Director of PDM (now PAI) granted, a (b )(8) exemption. At that hearing before this Board, 

the Petitioner requested an (a)(l)(vi) exemption and, in the alternative, a (b)(8) exemption. In that 

case, the Petitioner, through its expert, put on evidence supporting both exemptions and this Board 

granted a (b )(8) exemption. In each case heard de nova, this Board weighs the evidence presented 

as related to the specific exemption requested. 

Finally, as to Petitioners' suggestion that PAI is looking to this Board to advise or to direct 

PAI on which of the exemptions may or may not apply to solar facilities, this Board has no 

jurisdiction to advise PAI, or to make policy decisions. Under BCC, §32-4-102 et seq., in 

conjunction with the Baltimore County Development Management Policy Manual as adopted by 

the County Council on July 1, 1993, the Director of PAI may accept or reject the recommendation 

4 
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of the DRC. Any such universal policy decision by this Board that a particular type of project is 

entitled to a certain exemption, would undermine the separate and independent review process 

(first by PAI and then by this Board on appeal) as established by the County Council. 

Conclnsion 

After reviewing the Petitioners' Limited Motion for Reconsideration/Clarification and the 

Protestants' opposition thereto, the Board denies the Motion. 

ORDER 

THEREFORE, IT IS THIS (/ii day of _ _  VYJJ-C----"a='f-���- -' 2020, by the 

Board of Appeals of Baltimore County, 

ORDERED, that the Petitioners' Limited Motion for Reconsideration/Clarification is 

hereby DENIED for the reasons set forth herein. 
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Case No: CBA-19-018 

Any petition for judicial review from this decision nrnst be made in accordance with R

7-201 through Rule 7-210 of the Maryland Rules. 

BOARD OF APPEALS 
OF BALTIMORE COUNTY 

.bee a+klch-e j 
William A. McComas 

Kendra Randall Jolivet 

ul 

Kendra Randall Jolivet was a Panel Member and sat on the deliberation of this matter on March 3, 2020. Her term 
expired on April 30, 2020 and she was not reappointed. 
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Any petition for judicial review from this decision must be made in accordance with Rule 

7-201 through Rule 7-210 of the Maryland Rules. 

BOARD OF APPEALS 

OF BALTIMORE COUNTY 

�0Z7/;n� 
William A. McComas 

Kendra Randall Jolivet 

Kendra Randall Jolivet was a Panel Member and sat on the deliberation of this matter on March 3, 2020. Her term 
expired on April 30, 2020 and she was not reappointed. 
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JEFFERSON BUILDING· 

SECOND FLOOR, SUITE 203 

105 WEST CHESAPEAKE AVENUE 

TOWSON, MARYLAND, 21204 

410-887-3180 

FAX: 410-887-3182 

May 4, 2020 

Lawrence E. Schmidt, Esquire G. Macy Nelson, Esquire 
Smith, Gildea & Schmidt, LLC Law Office of G. Macy Nelson, LLC 
600 Washington Avenue, Suite 200 401 Washington Avenue, Suite 803 
Towson, Maryland 21204 Towson, Maryland 21204 

RE: In the Matter of Woodensburg Land and Cattle Company, LLC -Legal Owner 
SGC Power, LLC - Lessee 

Case No.: CBA-19-018 

Dear Counsel: 

Enclosed please find a copy of the Ruling on Motion for Reconsideration issued this date by 
the Board of Appeals of Baltimore County in the above subject matter. 

Any petition for judicial review from this decision must be made in accordance with Rule 7-
201 through Rule 7-210 of the Maryland Rules, WITH A PHOTOCOPY PROVIDED TO THIS 
OFFICE CONCURRENT WITH FILING IN CIRCUIT COURT. Please note that all 
Petitions for Judicial Review filed from this decision should be noted under the same civil 
action number. If no such petition is filed within 30 days from the date of the enclosed Order, the 
subject file will be closed. 

Very truly yours, 

��� 
Krysundra "Sunny" Cannington 
Administrator 

KLC/taz 
Enclosure 
Duplicate Original Cover Letter 

c: Glenn S. and Ruth L. Elseroad/ Timothy and Elizabeth Fales 
Woodensburg Land and Cattle Company, LLC Santo and Debra Mirabile 

Bruce Wilson/SGC Power, LLC Patrick and Thanikan Fales 
C. Pete Gutwald, Director/Department of Planning Paul B. Merritt 
Lloyd Moxley, Development Manager/PAI Melissa A. DePinho 
Michael D. Mallinoff, Director/PAI Patrick Little 
Nancy C. West, Assistant County Attorney/Office of Law Sandra M. Brown 
James R. Benjamin, Jr., County Attorney/Office of Law James C. and Juli R. Wolf 



































































 

 

BOARD OF APPEALS OF BALTIMORE COUNTY 

MINUTES OF DELIBERATION 

 

IN THE MATTER OF:    Woodensburg Land & Cattle Company, LLC – Legal Owner        17-107-X & 

        SGC Power, LLC – Lessee            CBA-19-018 

 

DATE:   September 26, 2019     

        

BOARD/PANEL: Maureen E. Murphy, Panel Chair    

   Kendra Randall Jolivet  

William A. McComas 

 

RECORDED BY: Tammy A. Zahner, Legal Secretary 

 

PURPOSE:  To deliberate the following: 

 

1. Petition for Special Exception pursuant to BCZR Section 4F-102 to operate a solar facility in 

the RC-2 zone; and 

 

2. Appeal of Director’s letter granting a Limited Exemption under BCC Section 32-4-

106(a)(1)(vi) for a minor commercial structure. 

 

PANEL MEMBERS DISCUSSED THE FOLLOWING: 

 

DISCUSSION 

 

 The Board held three days of hearings on the Petitioners’ request to operate a solar facility. 

 

 The Board discussed the Protestants’ Motion to Dismiss which argues that the Bill allowing solar 

facilities is flawed, among other arguments.   The Board unanimously agreed to DENY the Motion 

to Dismiss. 

 

 The Board discussed the requirements contained in BCZR Section 4F-104, as follows: 

 

 The solar facility is permitted in the RC-2 zone by special exception. 

 The solar facility will produce no more than two megawatts of electricity. 

 Maximum of 10 per Council District.  To the Board’s knowledge this limit has not been 

reached.   

 Additional requirements: 

 

1)  Not applicable.  The land is not encumbered by an agricultural preservation easement, an 

environmental preservation easement or a rural legacy easement.  

 

2)  Not applicable.  The land is not located in a historic district or on property listed on the Baltimore 

County Final Landmarks List.  

 

3)  Not applicable.  The solar facility will not be located in a forest conservation easement, or in a 

designated conservancy area. 

 

4)  Meets requirement.  The components of the solar facility will meet the minimum setback 

requirement of 50 ft. from the tract boundary. 
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5)  Meets requirement.  The structure does not exceed 20 ft. in height. 

 

6)  The Board discussed the landscaping buffer which is a major concern of the Protestants.  The 

landscaping plan itself is not filed until after special exception approval, and must be approved by 

the County.  The Board discussed the requirement of providing adequate screening from adjoining 

residential properties, and the scenic road.  The Protestants argue that regulations require the solar 

panels be invisible from adjoining properties.  The Board disagrees finding that is not the intent of 

the regulations, however the Board can impose conditions to mitigate the impact to neighbors.  

There was some discussion regarding the impact to neighboring views across the property where 

the solar panels will be located.  It was noted that the Board has ruled on multiple occasions that 

you do not own or have a right to the view across neighboring properties.  The Board will impose 

a condition regarding the landscape buffer to create more depth to minimize the impact to 

neighbors. 

 

 7)  The proposed security fence will be an agricultural type fence approximately 8 ft. in height, 

with no barbed wire on top.  The Board will impose a condition that a sign be posted on the fence 

surrounding the solar facility with emergency contact information including a 24-hour telephone 

number, e-mail address, and website.  

 

 8)  The Petitioner presented expert testimony which included a Glare Study.    The solar panels will 

be designed to minimize glare or reflection onto adjacent properties and roads.  The condition of 

additional landscaping will also help to minimize glare.  

 

 The Board discussed the specific requirements of BCZR Section 502.1, Conditions determining 

granting of a Special Exception, as follows: 

 

A)   The Board found there would be no detriment to the health, safety or general welfare of the 

locality. 

 

B)  The Board noted that the solar facility will only be accessed during installation and periodic 

maintenance.  The Board found there would be no impact on traffic or roads. 

 

C)    The Board found there was no evidence of potential hazard from fire, panic or other danger. 

 

D)  There will be no population increase as a result of the solar array, and accordingly will not 

overcrowd land or cause an undue concentration of population.   

 

E)  The Board found the project will not have an impact on schools, parks, water, sewerage, 

transportation or other public requirements, conveniences or improvements. 

 

F)  The Board noted that the height of the solar panels will not exceed 20 ft., and will not interfere 

with adequate light and air.   

 

G)  The Board noted that County Council Bill 37-17 permits solar facilities in the RC-2 zone as 

long as it meets the special exception requirements.  The Board must apply the Bill as written and 

does not have the authority to change the law.  The Board found the proposal to be consistent with 

the spirit and intent of the Zoning Regulations. 
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H)  The Board discussed impermeable surface and vegetative retention.   The Board noted there 

will be no grading of the property and no tree removal.  The Board noted that DEPS is charged 

with review of storm water management and will be undertaking a more detailed analysis.   

 

I)  The Board discussed impact to environmental and natural resources on the site.  The Board noted 

there are no streams or wetlands on the site.  The Protestants argue that the swale located on the 

property is a wetland.  The Board disagrees noting that the swale has no active flow of water, and 

is considered a farm swale.  It was noted that DEPS will review the proposal to ensure there is no 

negative impact to any environmental and natural resources on the site. 

 

 The Board discussed the Petitioners request for a limited exemption to BCC Section 32-4-

106(a)(1)(vi) for a minor commercial structure.  The Board noted that there is no definition of 

“minor commercial structure” in the BCC.  The Board feels that due to the scope of the proposed 

project it is not a minor commercial structure and agree that the proposal should go through the 

development plan process.  

 

CONCLUSION:  After thorough review of the facts, testimony, and law in the matter, the Board 

unanimously agreed to DENY the Protestants’ Motion to Dismiss; to GRANT the Petition for Special 

Exception, with conditions imposed; and to DENY the limited exemption to BCC Section 32-4-

106(a)(1)(vi). 

 

NOTE: These minutes, which will become part of the case file, are intended to indicate for the record 

that a public deliberation took place on the above date regarding this matter. The Board’s final 

decision and the facts and findings thereto will be set out in the written Opinion and Order to be 

issued by the Board. 

 

        Respectfully Submitted, 

 

 

 

         /s    

        Tammy A. Zahner 

 







































































































































































































































































































































































































































































































































































































































 

 

BOARD OF APPEALS OF BALTIMORE COUNTY 

MINUTES OF DELIBERATION 

 

IN THE MATTER OF:    Woodensburg Land & Cattle Company, LLC – Legal Owner        17-107-X & 

        SGC Power, LLC – Lessee            CBA-19-018 

 

DATE:   September 26, 2019     

        

BOARD/PANEL: Maureen E. Murphy, Panel Chair    

   Kendra Randall Jolivet  

William A. McComas 

 

RECORDED BY: Tammy A. Zahner, Legal Secretary 

 

PURPOSE:  To deliberate the following: 

 

1. Petition for Special Exception pursuant to BCZR Section 4F-102 to operate a solar facility in 

the RC-2 zone; and 

 

2. Appeal of Director’s letter granting a Limited Exemption under BCC Section 32-4-

106(a)(1)(vi) for a minor commercial structure. 

 

PANEL MEMBERS DISCUSSED THE FOLLOWING: 

 

DISCUSSION 

 

 The Board held three days of hearings on the Petitioners’ request to operate a solar facility. 

 

 The Board discussed the Protestants’ Motion to Dismiss which argues that the Bill allowing solar 

facilities is flawed, among other arguments.   The Board unanimously agreed to DENY the Motion 

to Dismiss. 

 

 The Board discussed the requirements contained in BCZR Section 4F-104, as follows: 

 

 The solar facility is permitted in the RC-2 zone by special exception. 

 The solar facility will produce no more than two megawatts of electricity. 

 Maximum of 10 per Council District.  To the Board’s knowledge this limit has not been 

reached.   

 Additional requirements: 

 

1)  Not applicable.  The land is not encumbered by an agricultural preservation easement, an 

environmental preservation easement or a rural legacy easement.  

 

2)  Not applicable.  The land is not located in a historic district or on property listed on the Baltimore 

County Final Landmarks List.  

 

3)  Not applicable.  The solar facility will not be located in a forest conservation easement, or in a 

designated conservancy area. 

 

4)  Meets requirement.  The components of the solar facility will meet the minimum setback 

requirement of 50 ft. from the tract boundary. 



Woodensburg Land & Cattle Company, LLC – Legal Owner   

SGC Power, LLC – Lessee 

Case Nos.:  17-107-X and CBA-19-018 

Minutes of Deliberation 

 

 

2 
 

5)  Meets requirement.  The structure does not exceed 20 ft. in height. 

 

6)  The Board discussed the landscaping buffer which is a major concern of the Protestants.  The 

landscaping plan itself is not filed until after special exception approval, and must be approved by 

the County.  The Board discussed the requirement of providing adequate screening from adjoining 

residential properties, and the scenic road.  The Protestants argue that regulations require the solar 

panels be invisible from adjoining properties.  The Board disagrees finding that is not the intent of 

the regulations, however the Board can impose conditions to mitigate the impact to neighbors.  

There was some discussion regarding the impact to neighboring views across the property where 

the solar panels will be located.  It was noted that the Board has ruled on multiple occasions that 

you do not own or have a right to the view across neighboring properties.  The Board will impose 

a condition regarding the landscape buffer to create more depth to minimize the impact to 

neighbors. 

 

 7)  The proposed security fence will be an agricultural type fence approximately 8 ft. in height, 

with no barbed wire on top.  The Board will impose a condition that a sign be posted on the fence 

surrounding the solar facility with emergency contact information including a 24-hour telephone 

number, e-mail address, and website.  

 

 8)  The Petitioner presented expert testimony which included a Glare Study.    The solar panels will 

be designed to minimize glare or reflection onto adjacent properties and roads.  The condition of 

additional landscaping will also help to minimize glare.  

 

 The Board discussed the specific requirements of BCZR Section 502.1, Conditions determining 

granting of a Special Exception, as follows: 

 

A)   The Board found there would be no detriment to the health, safety or general welfare of the 

locality. 

 

B)  The Board noted that the solar facility will only be accessed during installation and periodic 

maintenance.  The Board found there would be no impact on traffic or roads. 

 

C)    The Board found there was no evidence of potential hazard from fire, panic or other danger. 

 

D)  There will be no population increase as a result of the solar array, and accordingly will not 

overcrowd land or cause an undue concentration of population.   

 

E)  The Board found the project will not have an impact on schools, parks, water, sewerage, 

transportation or other public requirements, conveniences or improvements. 

 

F)  The Board noted that the height of the solar panels will not exceed 20 ft., and will not interfere 

with adequate light and air.   

 

G)  The Board noted that County Council Bill 37-17 permits solar facilities in the RC-2 zone as 

long as it meets the special exception requirements.  The Board must apply the Bill as written and 

does not have the authority to change the law.  The Board found the proposal to be consistent with 

the spirit and intent of the Zoning Regulations. 
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H)  The Board discussed impermeable surface and vegetative retention.   The Board noted there 

will be no grading of the property and no tree removal.  The Board noted that DEPS is charged 

with review of storm water management and will be undertaking a more detailed analysis.   

 

I)  The Board discussed impact to environmental and natural resources on the site.  The Board noted 

there are no streams or wetlands on the site.  The Protestants argue that the swale located on the 

property is a wetland.  The Board disagrees noting that the swale has no active flow of water, and 

is considered a farm swale.  It was noted that DEPS will review the proposal to ensure there is no 

negative impact to any environmental and natural resources on the site. 

 

 The Board discussed the Petitioners request for a limited exemption to BCC Section 32-4-

106(a)(1)(vi) for a minor commercial structure.  The Board noted that there is no definition of 

“minor commercial structure” in the BCC.  The Board feels that due to the scope of the proposed 

project it is not a minor commercial structure and agree that the proposal should go through the 

development plan process.  

 

CONCLUSION:  After thorough review of the facts, testimony, and law in the matter, the Board 

unanimously agreed to DENY the Protestants’ Motion to Dismiss; to GRANT the Petition for Special 

Exception, with conditions imposed; and to DENY the limited exemption to BCC Section 32-4-

106(a)(1)(vi). 

 

NOTE: These minutes, which will become part of the case file, are intended to indicate for the record 

that a public deliberation took place on the above date regarding this matter. The Board’s final 

decision and the facts and findings thereto will be set out in the written Opinion and Order to be 

issued by the Board. 

 

        Respectfully Submitted, 

 

 

 

         /s    

        Tammy A. Zahner 
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