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FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before the Baltimore County Board of Appeals ("Board") as an appeal 

of the Opinion and Order of Administrative Law Judge ("ALJ") Paul M. Mayhew, dated January 

14, 2021, which granted, with restrictions, a Petition for Special Hearing and a Petition for 

Variance for a currently unimproved property owned by RCG Revocable Trust (hereinafter "RCG" 

or "Property Owner"). Specifically, the Petition for Special Hearing is to allow an accessory 

structure to be located on a lot without a principal structure, and the Petition for Variance is to 

permit a building height for an accessory structure of 49 feet in lieu of the maximum permitted 15 

feet under Baltimore County Zoning Regulations ("BCZR") Section 400.3. The subject 

unimproved property is immediately adjacent to, and shares a boundary with, a second lot ( also 

owned by RCG) which is improved with a dwelling known as 3466 Butler Road. The appeal of

ALJ Mayhew's Opinion and Order was filed by Evelyn L. Cochran, a neighbor. At the requisite 

public hearing before the Board the Petitioner/Property Owner was represented by Lawrence E. 

Schmidt, Esquire and the appellant was represented by Michael McCann, Esquire. 

Prior to the Board's hearing, the parties advised the Board that they had reached a 

settlement as to the issues presented. The terms of the settlement reflected an agreement by the 
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parties that the relief requested should be granted, and that certain conditions governing the future 

use of the properties owned by RCG and improvements proposed thereon be included in the 

Board's order. Further, the parties requested, and the Board permitted, that the relevant factual 

evidence related to this case be presented via a proffer by Mr. Schmidt. A brief summary of those 

proffered facts is as follows: 

FACTUAL BACKGROUND AND ANALYSIS 

The Petitioner, RCG Revocable Trust, is an entity whose beneficiaries are Rudy C. Gay 

and Ecko Gay, his wife. Mr. Gay is a Baltimore native and his occupation is that of a professional 

basketball player. Mr. and Mrs. Gay, through the Trust, have acquired the subject lots with the 

intention of building their home thereon and residing there, particularly when Mr. Gay's 

professional career has ended. It is anticipated that the existing house on 3466 Butler Road will be 

razed and replaced with a new dwelling. On the adjacent unimproved lot, a barn type structure (an 

accessory building) is proposed. 

As noted above, RCG owns two separate lots of record, that are immediately adjacent to 

one another and share a common boundary. They are shown on Petitioner's Exhibit No. 1 (a site 

plan) and Petitioner's Exhibit No. 2 (an aerial photograph). The lot with the existing dwelling is 

14.26 acres of land in area. The dwelling is accessed via an existing driveway leading from Butler 

Road. The second lot is 9.903 acres in area and is unimproved. This lot is the subject of the instant 

zoning requests and is proposed to be improved with a barn type structure. Both lots are zoned RC 

2 and are encumbered with Conservation Easements (Petitioner's Exhibits SA and SB). These 

easements limit the uses and extent of the development permitted thereon. These easements also 

dictate the areas of the properties on which building improvements can be constructed and require 

that any improvements be clustered within a two acre so as to preserve much of the property as 
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open space. In fact, much of the overall tract is actively farmed and it is anticipated that these 

agricultural activities will continue. 

Although located on the lot not actually the subject of the zoning petitions at issue, the 

Gays propose the construction of a new dwelling on the lot which is 14.26 acres. As noted above, 

the new dwelling will replace an existing house. Access will remain the same; that is, from the 

driveway which leads into the interior of the property from Butler Road. The appearance/character 

of this building is of concern to Ms. Cochran, who owns and resides upon an adjacent tract. In fact, 

her property and home are closer to the proposed dwelling than the proposed barn. In this regard, 

Mr. Schmidt presented certain documentation (Petitioner's Exhibit No. 11) depicting the 

contemplated design and appearance of the proposed dwelling. It was described as a "French 

Country" architectural style and is consistent with the rural nature/theme of the locale. Although 

recognizing that the final design of the dwelling had not been determined, Mr. Schmidt proffered 

that the proposed dwelling will be consistent with the exhibit presented. Such a structure is 

agreeable 'to Ms. Cochran and language adopting the parties' agreement as to the proposed 

dwelling will be included as a condition in the Board's order. 

Insofar as the second lot owned by the Petitioner, a barn type structure is proposed thereon. 

This building will not be an agricultural building per se, as it will be used for accessory residential 

(not commercial) purposes. Given Mr. Gay's career, the barn will contain recreational type 

amenities, ;including a basketball court and exercise/gym type area. As set forth in the restrictions 

attached to the following Order which grants the requested relief, the uses of the barn will be 

limited to these residential type uses. 

The special hearing requested is sought because the barn is on a separate lot from the 

principal building (i.e. the dwelling) that it serves. By definition, the BCZR require that an 

3 



In the matter ofRCG Revocable Trust 
Case No: 20-229-SPHA 

accessory dwelling be located on the same lot as the principal structure that it serves and the special 

hearing seeks a modification of this requirement. In this regard, it is noted that both lots are owned 

by the same entity and, as noted above, are both restricted by the terms of the conservation 

easements recorded for each. 

The Petition for Variance requests relief from the height limitation for accessory structures 

imposed in BCZR Sec. 400.3. This request is driven by multiple factors, including the uniqueness 

of the property and the nature of the proposed use. As shown on the site plan and photographs 

submitted (see, specifically, Petitioner's Exhibit No. 8A) the subject lots are physically unique due 

to a number of factors. These include the existence of a stream, which generates certain 

environmental constraints including a flood plain and associated buffer. Obviously, pursuant to 

the County's environmental regulations, no disturbance or construction is permitted in these areas. 

Moreover,. the property features steep slopes, which further limits the building area. Indeed, 

evidence presented was that the proposed barn will be of a bank barn design; so that it is built into 

a slope, thereby reducing its visibility. Finally, the terms and conditions of the conservation 

easements· ( as well as the desire to continue the agricultural use) further drive the design of the 

barn structure; mandating that the building be taller than might otherwise be envisioned. Finally, 

and as will be conditioned below by agreement of the parties, the unusual character of Mr. Gay's 

occupation and proposed use of the structure mandate the proposed design of the structure. As 

noted above, it will contain a basketball court and other recreational type amenities. The 

architectural design and appearance of the barn will be consistent with the proposed dwelling and 

will match that building's appearance and character. Renderings of the barn are shown on the site 

plan and that design was acceptable to Ms. Cochran. 
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Finally, it is to be noted that because the lots are subject to terms of the conservation 

easements. that the proposal was subject to review and approval by the Baltimore County 

Agricultural Advisory Board. As noted in the Zoning Advisory Committee ("ZAC") comment 

from the Department of Planning (Petitioner's Exhibit No. 10), the "Ag Board" approved the 

location of the barn building at its meeting on August 12, 2020 and the Dept. of Planning does not 

object to the request. Another ZAC comment, from the Department of Environmental Protection 

and Sustainability ("DEPS"), will also be added as a condition to the relief granted. That comment 

requires review of the barn construction by the Ground Water Management Division of DPES, 

given that the barn will have restrooms. 

Upon due consideration of the proffered testimony and evidence presented, the Board is 

persuaded to grant the requested relief. As to the Petition for Special Hearing, we concur with the 

judgment of the Dept. of Planning as expressed in their ZAC comment; that is, that these lots 

function "~s one under the easement." The purpose of the requirement that accessory structures be 

on the sarrie lot is served given the proposed location of the buildings and the character of these 

lots. As to the variance, the Board also finds that the Petitioner has met the criteria of BCZR Sec. 

307. The lots are clearly unique, given their environmental and topographical features. Moreover, 

the terms and requirements of the easement justify the proposed height and layout. Finally, we find 

the proposed restrictions/conditions as agreed to by the parties to be reasonable and appropriate. 

Thus, they'shall be incorporated in the Board's order. 

ORDER 

THEREFORE, IT IS this J..'l!£_ day of /1uqtJfif: , 2021,
-..J 

 by the Board of Appeals 

of Baltimore County, 

5 



In the matter of RCG Revocable Trust 
Case No: 20-229-SPHA 

ORDERED, that the Petition for Special Hearing to allow an accessory structure to be 

located on.a lot without a principal structure be and is hereby GRANTED; and it is further, 

ORDERED that the Petition for Variance to permit a building height for an accessory 

structure of 49 feet in lieu of the maximum permitted 15 feet under Baltimore County Zoning 

Regulatiof\S ("BCZR") Section 400.3. be and is hereby GRANTED, all subject to the following 

restrictions and conditions. 

1. .Any petition for judicial review from this decision must be made in accordance with 

Rule 7-201 through 7-210 of the Maryland Rules. 

2. The proposed dwelling shall be located as generally shown on the site plan (Exhibits 

No. 1 and 11). It will generally occupy that portion of the property where the existing 

• dwelling is situated, however, owing to its larger size, may extend to the north, over 

the existing driveway parking area. This location is subject to minor adjustment as 

might be necessary in order to comply with any requirements imposed by Baltimore 

County during the permitting and building approval process. In the event that the 

· Property Owners desire to materially alter the proposed relocation of the house, they 

· shall notify Cochran before they apply for permits. 

3. · The proposed dwelling and barn will be compatible with the rural nature of the locale. 

The style of the house will be "French Country" and as generally shown on Exhibit No. 

10. It is recognized that the final design of the house has not been determined and thus 

the architectural design and building features may be altered as the project evolves to 

final design, for so long as those changes do not result in a significantly different and 

incompatible architectural design. 
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4. The barn (accessory structure) shall be located as shown on site plan (Exhibits No. 1 

and 11) and as previously approved by the ALJ and the Agricultural Review Board. 

This location is subject to adjustment as might be necessary in order to comply with 

any requirements imposed by Baltimore County during the permitting and building 

approval process. In the event that the property owners desire to materially alter the 

proposed location of the barn, they shall notify Cochran before the application for 

permits. 

5. The barn shall be used as an accessory structure to a residence. It shall not be used for 

commercial purposes and shall not be rented. It is anticipated that the barn will contain 

recreational space and amenities ( e.g. a basketball court). These areas shall not be used 

for organized recreation leagues. Notwithstanding this prohibition, the barn may be 

used by the property owners, their family and guests for recreational purposes. Also, in 

recognition of the Property owners' charitable endeavors and practices, the barn may 

be used to host periodic fundraisers supporting those charitable endeavors. 

6. Any outdoor or exterior lighting of house or barn shall be cut-off fixture lighting and 

directed downward, not towards the Cochran property. 

7. The Prope1ty Owners shall not remove or clear existing vegetation and trees along the 

border of Cochran property except as necessary to prevent personal injury or property 

damage. Additionally, the Property Owners shall install additional vegetation to 

provide additional screening. Such vegetation shall include a mix of deciduous and 

evergreen trees. Such trees shall be of a height and caliper as required in the Baltimore 

County Landscape Manual for residential screening. 
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8. The Property Owners shall install such storm water management controls (as approved 

by Baltimore County) as are necessary to ensure that there is no increase in the volume 

or rate of flow of storm water shall discharged form the subject property onto the 

Cochran property. 

BOARD OF APPEALS 
OF BALTIMORE COUNTY 

William A. McComas was a Board member and participated in the hearings and deliberation of 
this matter. His term has expired, he was not reappointed, and he left the Board effective June 8, 
2021. 

APPROVED AS TO CONTENT AND FORM: 
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JEFFERSON BUILDING 
SECOND FLOOR, SUITE 203 

105 WEST CHESAPEAKE AVENUE 
TOWSON, MARYLAND, 21204 

410-887-3180 
FAX: 410-887 -3182 

Lawrence E. Schmidt, Esquire 
Smith, Gildea & Schmidt, LLC 
600 Washington Avenue, Suite 200 
Towson, Maryland 21204 

August 17, 2021 

Michael R. McCann, Esquire 
Michael R. McCann, P.A. 
I 18 W. Pennsylvania Avenue 
Towson, Maryland 21204 

Re: In the matter of: RCG Revocable Trust - Legal Owner 
Case No.: 20-229-SPHA 

Dear Counsel: 

Enclosed please find a copy of the final Opinion and Order issued this date by the Board of 
Appeals of Baltimore County in the above subject matter. 

Any petition for judicial review from this decision must be made in accordance with Rule 7-
201 through Rule 7-210 of the Maryland Rules, WITH A PHOTOCOPY PROVIDED TO THIS 
OFFICE CONCURRENT WITH FILING IN CIRCUIT COURT. Please note that all Petitions 
for Judicial Review filed from this decision should be noted under the same civil action number. 
Ifno such petition is filed within 30 days from the date of the enclosed Order, the subject file will be 
closed. 

Very truly yours, 

KLC/taz 
Enclosure 
Duplicate Original Cover Letter 

c: RCG Revocable Trust 
Evelyn Cochran 
Theaux Le Gardeur 
Office of People's Counsel 
Paul M. Mayhew, Managing Administrative Law Judge 
Stephen Lafferty, Director/Department of Planning 
C. Pete Gutwald, Director/P Al 
Nancy C. West, Assistant County Attorney/Office ofLaw 
James R. Benjamin, Jr., County Attorney/Office of Law 





















BOARD OF APPEALS OF BALTIMORE COUNTY 

MINUTES OF DELIBERATION 

 

 

IN THE MATTER OF:     RCG Revocable Trust – Legal Owner                 20-229-SPHA 

   

DATE:           May 25, 2021 

         

BOARD/PANEL: Deborah C. Dopkin, Chair 

Andrew M. Belt      

   William A. McComas 

 

RECORDED BY: Tammy A. Zahner, Legal Secretary 

 

PURPOSE:  To deliberate the following: 
 

 Petition for Special Hearing pursuant to BCZR § 500.7 to permit an accessory structure 

on the subject property without a principal structure; and 

 

 Petition for Variance filed pursuant to BCZR § 307.1 for relief from BCZR § 400.3 to 

permit an accessory structure of 49 feet in lieu of the prescribed maximum of 15 feet.  

 
PANEL MEMBERS DISCUSSED THE FOLLOWING: 

 

 The Board convened for a hearing.  Counsel advised that the parties have reached an agreement 

and provided proffer for the basis of relief and accommodation between the Petitioner and 

Protestant. 

 

 The Board found there were unique features on the property which limit the area that a structure 

can be built.  As a result, the Petitioner proposes to build the accessory structure into a hill, and 

the structure will be in the style of a bank barn. 

 

 The Board found there is no problem with building an accessory structure on an adjoining lot 

that is owned by the same party in an agricultural zone.  The Board noted that the proposal 

makes zoning sense, and has the unintended effect of a zoning merger which would prevent 

another house from being built on the property.  The Board also noted that if a barn were to be 

built there would be no height restriction. 

 

 Counsel will draft an Order and submit to the Board for review and approval.  The Board would 

like to include a provision that if the accessory structure at some point is converted to an 

agricultural use, no additional public hearing would be necessary.  However, if any other use is  

proposed, additional public hearing is required. 

 

 

CONCLUSION: After thorough review of the facts, testimony, and law in the matter, the Board 

unanimously agreed to GRANT the requested Petition for Special Hearing and Variance.  
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MINUTES OF DELIBERATION 

 

 
NOTE:   These minutes, which will become part of the case file, are intended to indicate for the 

record that a public deliberation took place on the above date regarding this matter. The Board’s 

final decision and the facts and findings thereto will be set out in the written Opinion and Order 

to be issued by the Board. 

 

        Respectfully Submitted, 

 

 

 

         /s     

        Tammy A. Zahner 



IN RE: PETITIONS FOR SPECIAL HEARING   * BEFORE THE COUNTY 

AND VARIANCE     * BOARD OF APPEALS 

            Butler Road      * FOR  

 4th Election District; 3rd Councilmanic District * BALTIMORE COUNTY 

 Legal Owner: RCG REVOCABLE TRUST  * Case No.: 20-229-SPHA 

* * * * * * * * * * * * * 

ENTRY OF APPEARANCE 

 Please enter the appearance of Lawrence E. Schmidt, Esquire and Smith, Gildea & 

Schmidt, LLC, as Counsel for RCG Revocable Trust, Petitioner/Appellee in the above captioned 

case. 

________________________________ 
       Lawrence E. Schmidt 
       SMITH, GILDEA & SCHMIDT, LLC 
       600 Washington Avenue, Suite 200 
       Towson, MD 21204 
       410-821-0070 
       lschmidt@sgs-law.com  
       CPF#:  
 

CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that on this ___24th __ day of May, 2021, that a copy of the 
foregoing Entry of Appearance was sent via Email to: 
 
Michael McCann, Esquire 
Michael McCann, PA 
118 West Pennsylvania Avenue 
Towson, MD 21204 
michael@mmccannlaw.net  
 

_________________________________ 
Lawrence E. Schmidt 
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BALTIMORE COUNTY, MARYLAND 
INTER-OFFICE MEMORANDUM 

 

 

 

TO: Michael D. Mallinoff DATE:  11/13/2020 

 Director, Department of Permits, Approvals and Inspections 

 

FROM: C. Pete Gutwald 

 Director, Department of Planning 

 

SUBJECT: ZONING ADVISORY COMMITTEE COMMENTS 

 Case Number:  20-229 

 

INFORMATION:      
Property Address: Butler Road  

Petitioner:  RCG Revocable Trust-Ecko Gay 

Zoning: RC 2 

Requested Action: Special Hearing, Variance 

 

The Department of Planning has reviewed the petition for a Special Hearing to permit an accessory 

structure on the subject property without a principal structure; Variance to permit the height of an 

accessory structure of 49 feet in lieu of the maximum height of 15 feet per section 400.3 of the BCZR. 

 

The area is mainly agricultural and rural residential of Upperco.  The property is under a Baltimore 

County Land Preservation Easement and is mixed with woods and agricultural uses.   

 

This request went before the Baltimore County Agricultural Advisory Board on August 12, 2020.  The 

easement also covers the neighboring property 3466 Butler Road. The two properties owned by the RCG 

Revocable Trust act as one property under the easement. The main dwelling is located on the 3466 Butler 

Road property with this proposed accessory building being located on the other (Parcel 2). The board did 

approve the location of the building.   

 

The Department does not object to this request.  

 

For further information concerning the matters stated herein, please contact Joseph Wiley at 410-887-3480. 

 

 

Prepared by: 

  

Division Chief: 

 

  

Krystle Patchak  Jenifer G. Nugent 

 

CPG/JGN/KP/ 

 

c: Joseph Wiley 

 Bruce E. Doak Construction LLC  

 Office of the Administrative Hearings 

 People’s Counsel for Baltimore County 










	BoA Case file 20-229-SPHA RCG Revocable Trust
	RCG Revocable Trust 20-229-SPHA Opinion
	RCG Revocable Trust 20-229-SPHA Opinion and Order
	IN THE MATTER OF RCG Revocable Trust, Owner Butler Road 4th Election District 3rd Councilmanic District 
	FINDINGS OF FACT AND CONCLUSIONS OF LAW 
	FACTUAL BACKGROUND AND ANALYSIS 
	ORDER 


	emal1
	BoA Case file 20-229-SPHA RCG Revocable Trust.pdf
	RCG Revocable Trust 20-229-SPHA Minutes
	Entry of Appearance
	email2
	RCG Revocable Trust 20-229-SPHA Assignment Notice


	ALJ Case File 20-229-SPHA RCG Revocable Trust
	Petition for Special Hearing & Variance with Plan
	Petition for Special Hearing & Variance
	Plan to Accompany Zoning Petition

	Exhibit List - Petitioner
	Petitioner - Exh 1
	Petitioner - Exh 2
	Petitioner - Exh 3
	Petitioner - Exh 4
	Petitioner - Exh 5, 5A, 5B
	Petitioner - Exh 5 (5, 5A, 5B)
	20210222120059702

	Petitioner - Exh 6A & B
	Petitioner - Exh 7A, B, C & D
	Petitioner - Exh 8A & B
	Petitioner - Exh 9
	Protestants - Exh 1
	Architectural drawing - Front View of home
	Site Exhibit
	ZAC Comments - DEPS and Planning



