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OPINION AND ORDER

This matter comes before the Office of Administrative Hearings (“OAH”) for consideration
of Petitions for Special Hearing and Variance filed on behalf of Outy Properties, LLC, (Legal
Owner) and James R. & Ernestine R. Hurtt (Contract Purchasers) (“Petitioners”). The Special
Hearing was filed pursuant to the Baltimore County Zoning Regulations (“BCZR”) §
1A04.3(B)(1)(b)(1), for a single lot of record that was in existence prior to September 2, 2003, a
minimum lot size less than the required under BCZR § 1A04.3(B)(1)(a) and setbacks less than the
required under BCZR § 1A04(B)(2), specifically 0.884 acres in lieu of 1.5 acres and 25 ft. side
yard setbacks in lieu of 50 ft.as may be deemed necessary by the Administrative Law Judge
(“ALJ”) for Baltimore County. In the alternative, a Variance from BCZR § 1A04.3 to permit a
proposed dwelling with a side yard setback of 25 ft. on each side in lieu of the required 50 ft.

Due to the COVID-19 pandemic, a public WebEx hearing was conducted virtually in lieu of
an in-person hearing. The Petition was properly advertised and posted.

Substantive Zoning Advisory Committee (“ZAC”) comments were received from the
Department of Environmental Protection and Sustainability (“DEPS”), and the Department of

Planning (“DOP”) they did not oppose the relief subject to proposed conditions, which will be

incorporated into the Order.




The contract purchasers, James and Emestine R. Hurtt appeared at the hearing. Herbert
Burgunder, III, Esquire appeared and represented the Petitioners. Daniel Blevins, the civil
engineer who prepared the site plan also appeared and was accepted as an expert in civil
engineering, land planning, and the BCZR. Several adjoining property owners appeared in
opposition to the requested relief. William Jews, an adjoining property owner, submitted a packet
of exhibits that were admitted as Protestant’s Exhibits 1 thru 6. Several other letters in opposition
were received and made part of the file.

Petitioners submitted a single exhibit of 24 pages, which was accepted into evidence as
Petitioners’ Exhibit 1. The site plans appear at pps. 5-8 of this exhibit. The property is
approximately 38,507 square feet (.88 acres) and is zoned RC 5. Mr. Blevins explained that the
parcel is rectangular and has fairly steep topography. It is substantially narrower than the
surrounding lots, which is why the 50 foot setback requirements cannot be met. Specifically, the
lot is 108 feet wide, so if the setbacks provisions were strictly enforced it would only leave 8 feet
of buildable area. Mr. Burgunder submitted the SDAT printout which establishes that this parcel
was a single lot of record prior to the adoption of the RC 5 zone on September 2, 2003. (Petitioner’s
Exhibit 1, p. 22). Mr. Burgunder argued that Petitioners are entitled to the requested special hearing
relief under BCZR Sec. 1A04.3B.1.b(1), which would allow them to construct a home on this .88
acre lot, and with 25 foot side yard setbacks.

Mr. Jews and several other neighbors testified in opposition. They raised concerns about the
potential impacts on their water supply and pressure, the presence of radon in the area that could
be released during the construction of this dwelling, the loss of forest cover, and issues related to
stormwater runoff. They also objected to the construction of a dwelling on this relatively small lot

and pointed out that the next smallest residential lot in the immediate vicinity is 1.65 acres. They




complained that the grant of this petition could set a bad precedent that could allegedly lead to the
subdivision of other parcels in the area. Several of the neighbors stated that they had purchased
their properties because of the RC 5 zoning and with the understanding that a dwelling could not
be built on a lot this size.
DECISION
I certainly understand the neighbors’ concerns and objections. However, I must follow

the law as it is written. BCZR Sec. 1A04.3B.1.b (1) provides as follows:

This is a “grandfathering” provisions that was designed to preserve the development rights
associated with “single lots of record” that were in existence at the time the RC 5 zone was enacted.
The lot in this case is such a lot. I must therefore grant the special hearing relief. Contrary to the
fears expressed by several of the neighbors, this precedent will not lead to the creation of other
similarly sized lots in the RC 5 zone. Unless it is a “single lot of record” that existed prior to
September 2, 2003, no lot can be created in the RC 5 zone that has “an area of less than one and a
half acres.” BCZR Sec. 1A04.3B.1.a.

Because the Petitioners’ lot qualifies for the “grandfathering” protections of BCZR §
1A04.3B.1.b (1) they are permitted to construct a dwelling on this .88 acre parcel and with side
yard setbacks of 25 feet. Therefore, the alternative request for variance relief is moot. In granting
this special hearing relief I note that all of the provisions of BCZR Sec. 1A04.4 must be strictly
complied with and will govern the development stage of this process.

THEREFORE, IT IS ORDERED this 215 day of April 2021, by this Administrative




Law Judge that the Petition for Special Hearing from BCZR § 1A04.3(B)(1)(b)(1), for a single lot
of record and that was in existence prior to September 2, 2003, a minimum lot size less than the
required under BCZR § 1A04.3(B)(1)(a) and setbacks less than the required under BCZR
§ 1A04(B)(2), specifically 0.884 acres in lieu of 1.5 acres and 25 ft. side yard setbacks in lieu of
50 ft. hereby GRANTED.

IT IS FURTHER ORDERED that the Variance from BCZR § 1A04.3.B.1.a to permit a
proposed dwelling with a side yard setback of 25 ft. on each side in lieu of the required 50 ft.is
hereby dismissed, without prejudice, as MOOT.

The relief granted herein shall be subject to the following:

e Petitioners may apply for necessary permits and/or licenses upon receipt of
this Order. However, Petitioners are hereby made aware that proceeding at
this time is at their own risk until 30 days from the date hereof, during which
time an appeal can be filed by any party. If for whatever reason this Order is
reversed, Petitioners would be required to return the subject property to its

original condition.

e Petitioners must comply with the DEPS ZAC comment, a copy of which is
attached hereto and made a part hereof.

e Petitioners must strictly comply with the provisions of BCZR Sec. 1A04.4.

Any appeal of this decision must be made within thirty (30) days of the date of this Order.

PAUL M. MAYHEW
Managing Administrative Law Judge
for Baltimore County

PMM/dIm




BALTIMORE COUNTY, MARYLAND

Inter-Office Correspondence

TO: Hon. Paul M. Mayhew; Managing Administrative Law Judge
Office of Administrative Hearings
FROM: Jeff Livingston, Department of Environmental Protection and

Sustainability (EPS) - Development Coordination

DATE: March 5, 2021
SUBJECT: DEPS Comment for Zoning Item  # 2021-0050-SPHA

Address PARK HEIGHTS AVE
(JAMES & ERNESTINE HURTT Property)

Zoning Advisory Committee Meeting of March 1, 2021.

The Department of Environmental Protection and Sustainability has no
comment on the above-referenced zoning item.

The Department of Environmental Protection and Sustainability offers the
following comments on the above-referenced zoning itemn:

Development of the property must comply with the Regulations for the
Protection of Water Quality, Streams, Wetlands and Floodplains (Sections
33-3-101 through 33-3-120 of the Baltimore County Code).

Development of this property must comply with the Forest
Conservation Regulations (Sections 33-6-101 through 33-6-122 of the

Baltimore County Code).

! Development of this property must comply with the Chesapeake Bay
! Critical Area Regulations (Sections 33-2-101 through 33-2-1004, and
rﬂ other Sections, of the Baltimore County Code).

{

Additional Comments:
und Water Management will require the normal requirements for perc tests to be
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r‘g conducted, and a well drilled, etc. prior to the approval of a new house building permit.
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E:\Users\dmignon\AppData\Local\Microsoﬁ\Windows\INetCache\Content. Outlook\5F14KYMH\ZAC 21-
050-SPHA Park Heighis Ave.doc

Date__A~2

>”)
m




SITE GENERAL NOTES

A OWNER: OUTY PROPERTIES LLC.
6206 EIRT AVENUE
BALTIMORE, MD 21215
8.  OEVELOPER: JAMES R & ERNESTINE R. HURTT {
80B ACADEMY AVENUE ;
OWINGS MILLS, MD 21117 b
1
C. PLAN PREPARED BY:  DEVELOPMENT & DESIGN SOLUTIONS, LLC. \ ,f',L
: 3202 ACTON ROAD Al
BALTIMORE, MARYLAND 21234
PHONE: (410) 905-0778
D.  SIE LOCATION:
1. STREET ADDRESS: PARK HEIGHTS AVENUE
OWINGS MILLS, MARYLAND 21117
2. ELECTION DISTRICT: 4th
3. COUNCILMANIC DISTRICT: 2nd
4. CENSUS TRACT: fa049
5. ADC MAP: MAP§ 17, GRID BIO (OLD)

MAPJ 4458, GRID KOB (NEW)

6. GIS TILE NUMBER: 049C3
7. TAX NAP: MAP §0049, GRID 0024, PARCEL 0048
9. WATER & SEWER DESIGNATION: W-7, S5-7 (NO PLANNED SERVICES)
10, WATERSHED: JONES FALLS
RIVER BASIN: PATAPSCO RIVER
SUBSHED: JONES FALLS (NORTH BRANCH)
10, TAX ACCOUNT § 04-18-012151
11, DEED REFERENCE: LIBER 40938, FOLID 00210
12.  PLAT REFERENCE: N/A
E.  EXISTING STTE DATA AND ZONING:
1. GROSS SME AREA: 38,693 SF. / 0.884 Ack
2. EXISTING ZONING: RC-5 (RURAL RESIDENTIAL)
3. EXISTING LAND USE: RESIDENTIAL (WOODED VACANT LOT)

EXISTING SITE INFORMATION:

. " M
1. TOPOGRAPHIC ANB BOUNDARY SURVEY SHOWN ON THIS PLAN (S BASED ON % '\ % “.‘ | P
THE BALTIMORE COUNTY GIS SURVEY. WA NN
2. THERE IS EXISTING WOODED AREAS ON THIS STE WHICH IS EXEMPT FROM ) i
FOREST CONSERVATION REQUIRENENTS OF THE BALTIMORE COUNTY DEPS. \ Ay
3. THERE ARE NO KNOWN WETLANDS, FLOODPLAN, CRITICAL AREAS, VAN NS
ARCHEOLOGICAL SITES, ENDANGERED SPECIES, HABTATS OR HAZARDOUS  + % N\ % )/ el
MATERALS ASSOCIATED WITH THIS PROPERTY. N NI e
4. THERE ARE NO UNDERGROUND STORAGE TANKS ON SITE. NN / .\
LI o 27N
5. THIS PROPERTY IS NOT ASSOCITED WITH THE CHESAPEAKE BAY CRMCAL  \ & { ¢ {L_=%ei oy
AREA (CBCA). Y =y TR
§ e ~
6. SCHODL DISTRICT: FORT GARRISON ELEMENTARY R T P 4

PIKESVILLE MIDDLE SCHOOL
OWINGS MILLS HIGH SCHOOL

7. THE ARE NO EWISTING WELLS AND/OR EXISTING SEPTIC SYSTEMS ON THIS
PROPERTY.
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NOTE:

SPECIAL HEARING UNDER SECTION 500.7 OF THE ZONING REGULATIONS OF BALTIMORE
COUNTY TO ALLOW FOR 25' SIDE YARD SETBACKS IN LIEU OF THE REQUIRED S0' SIDE
YARD SETBACKS WITHIN AN RC-5 ZONING UNDER SECTION 1A04.3.B.1.b.1 OF THE ZONING
REGULATIONS OF BALTIMORE COUNTY TO THE ZONING LAW OF BALTIMORE COUNTY DUE
T0 THE HARDSHIP OR PRACTICAL DIFFICULTY OF THE SINGLE LOT NOT MEETING THE
MINIMUM ACREAGE REQUIREMENT AND DUE TO THE EXISTING LOT WDTH OF 108" IN WIDTH.

OAl - Q0SD - SPHA

N,
VICINITY MAP

SCALE: 1"=2000'

Consultants, Engineers and Planners
3202 Acton Rood - Baltimore, Maryland 21234

Phone: (410)505-0778

DESIGNED: DMB

DRAWN: DMB

CHECKED: DMB

DATE: JANUARY 8, 2021
SCALE: 1"=50'

DRAWING NO: SHEET NO.

MSP—1 1o 1

DDS PROJECT #20-017.00




