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JOHN A. OLSZEWSKI, JR. . PAUL M. MAYHEW
County Executive Managing Administrative Law Judge
ging

MAUREEN E. MURPHY
Administrative Law Judge

September 14, 2021

DECEIVIE
Dino LaFiandra, Esquire — dcl@lafiandralaw.com R &’@ Ig‘jﬂ‘ \\'/ b D

. ) SEP 1 4 2021
RE: APPEAL - Petition for Variance
Case No. 2021-0109-A BALTIMORE COUNTY
Property: 11 Lynbrook Road BOARD OF APPEALS

Dear Mr. LaFiandra:

Please be advised that an appeal of the above-referenced case was filed in this Office on
September 14, 2021. All materials relative to the case have been forwarded to the Baltimore
County Board of Appeals (“Board”).

If you are the person or party taking the appeal, you should notify other similarly interested
parties or persons known to you of the appeal. If you are an attorney of record, it is your
responsibility to notify your client.

If you have any questions concerning this matter, please do not hesitate to contact the Board
at 410-887-3180.

incezely, |
PAUL M. MAYHEW

Managing Administrative Law Judge
for Baltimore County

PMM.:dlw
Enclosure

c:  Baltimore County Board of Appeals
People’s Counsel
Wai-Yi Lau and Jenni Lau — wai421(@gmail.com

Patrick Richardson - rick@richardsonengineering.net

Office of Administrative Hearings
105 West Chesapeake Avenue, Suite 103 | Towson, Maryland 21204 | Phone 410-887-3868 | Fax 410-887-3468
www.baltimorecountymd.gov
Printed on recycled paper containing 30 percent post-consumer material





APPEAL

Petition for Variance
Case No.: 2021-0109-A
Lucky Star, LLC
11 Lynbrook Road
15t Election District, 7" Council District

Petition for Variance — April 20, 2021

Zoning Description of Property — 1 sheet

Notice of Zoning Hearing (Webex) — June 10, 2021

Certification of Publication — (Daily Record) — June 16, 2021

Certification of Posting by Sgt. Robert Black on June 16, 2021 & July 3, 2021
Entry of Appearance by People’s Counsel — May 26, 2021

Attendance Report (7 pg.)

Zoning Advisory Committee Comments: 4 pgs.

Petitioner’s Exhibits:

1. Site Plan

2. Aerial Photo

3. Site Photos

4. Critical Area Map

Protestant’s Exhibits: None

Miscellaneous: SDAT, ZAC Agenda, Email regarding exhibits, ltr from Dino regarding exhibits

Cover Letter and Administrative Law Judge Murphy’s Opinion and Order - July 20, 2021 -
Granted with Conditions — 5 pgs.

Motion for Clarification/Motion for Reconsideration from Pete Zimmerman dated August 9,
2021

Response to Motion for Reconsideration filed by Dino La Fiandra dated 8/11/2021

Pete Zimmerman’s Response to Dino’s Response dated 8/13/2021 along with an email to accept
a mathematic correction

Order — Motion for Reconsideration dated 9/9/21 ~( 9 pages)





Notice of Appeal — Received on 9/14/21 ~ from People’s Counsel

Cashier’s Receipt — N/A





Bonna Mignon

From: Rebecca Wheatley

Sent: Tuesday, September 14, 2021 1:59 PM

To: Administrative Hearings

Cc: ‘Dino La Fiandra; Rick@richardsonengineering.net; Steve Lafferty; Jeffrey N Perlow;
Peter Gutwald

Subject: Lucky Star LLC - 11 Lynbrook Road - Case No.: 2021-109-A

Attachments: 20210914134625212.pdf

Good Afternoon,
Attached for filing, please find our office’s letter of appeal in the above-mentioned case.
Thank you for your consideration.

Rebecca M. Wheatley, Legal Secretary
People’s Counsel for Baltimore County
105 West Chesapeake Avenue, Suite 204
Towson, Maryland 21204

(410) 887-2189 Direct Dial

{410) 887-2188 Qffice

(410) 823-4236 Fax





Baltimore County, Maryland
OFFICE OF PEOPLE'S COUNSEL

Jefferson Building
105 West Chesapeake Avenue, Room 204
Towson, Maryland 21204

410-887-2188
Fax: 410-823-4236

PETER MAX ZIMMERMAN CAROLE 5. DEMILIO
People's Counsel September 14, 2021 Deputy People's Counsel

SENT VIA EMAIL TO; AdministrativeHeatings(@) baltimorecountymd.gov
Paul Mayhew, Managing Administrative Law Judge _—

Office of Administrative Hearings FB F' @E L;’ES W= @
105 West Chesapeake Avenue, Suite 103 R e
Towson, MD 21204 SEP 1 4 2071
RE: Lucky Star, LLC BALTIMORE COUNTY
11 Lynbrook Road BOARD OF APPEALS
Case No.: 2021-109-A
Dear Judge Mayhew:

Please enter this de novo appeal by the People’s Counsel for Baltimore County to the
County Board of Appeals from the final Order on Motion for Reconsideration dated September
9, 2021 by the Baltimore County Administrative Law Judge in the above-entitled case. This
appeal also challenges the Opinion and Order dated July 20, 2021, in that it was not modified or
reversed, and thereby was perpetuated and sustained in the final order.

Please forward copies of any papers pertinent to the appeal as necessaty and appropriate.

Very truly yours,

B,[/L Mex ZMZ Mon Man

Peter Max Zimmerman
People’s Counsel for Baltimore County

Crole Sl o

Carole S. Demili
Deputy People’s Counsel

PMZ/CSD/rmw

(173 Dino LaFiandra, Esquire, Attorney for Petitioner, del@lafiandralaw.com
Patrick Richardson, Representative for Petitioner, rick@richardsonengineering.net
Steve Lafferty, Planning Office Director, slafferty@baltimorecountymd. gov

Jeff Perlow, Zoning Supervi501', ipetlow(@baltimorecountymd.gov
C. Pete Gutwald, Director of P.A.L, cpgutwald@baltimorecountymd.gov






Tamm! Zahner

From: Rebecca Wheatley

Sent: Tuesday, September 14, 2021 1:59 PM

To: Administrative Hearings

Cc: 'Dino La Fiandra’; Rick@richardsonengineering.net; Steve Lafferty; Jeffrey N Perlow;
Peter Gutwald

Subject: Lucky Star LLC - 11 Lynbrook Road - Case No.: 2021-109-A

Attachments: 20210914134625212.pdf

Good Afternoon,
Attached for filing, please find our office’s letter of appeal in the above-mentioned case.
Thank you for your consideration.

Rebecca M. Wheatley, Legal Secretary E—a =,
People’s Counsel for Baltimore County
105 West Chesapeake Avenue, Suite 204 SEP 1 4 202
Towson, Maryland 21204 T
(410) 887-2189 Direct Dial BALTIMORE COUNTY
(410) 887-2188 Office e S L’_’L 1‘__:_11_“
(410) 823-4236 Fax
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CERTIFICATE OF POSTING WO ’)_\ @)
@-0109 A \ A=
RE: Case No.:

Petitioner/Developer:

Wai-Yi Lau, Luck Star, LL.C

July 6, 2021
Date of Hearing/Closing:

Baltimore County Department of
Permits, Approvals and Inspections
County Office Building, Room 111
111 West Chesapeake Avenue
Towson, Maryland 21204

Attn: Kristen Lewis:

Ladies and Gentlemen:

This letter is to certify under the penalties of perjury that the necessary sign(s) required by law were
posted conspicuously on the property located at:

11 Lynbrook Road SIGN 1 Recertification

June 16, 2021

The sign(s) were posted on

(Month, Day, Year)

Smcerely,

(Date)

(Signature of Sign Poster)

ZONING vorice
CASE# 2021-0109-A
A PUBLIC HEARING JILL B HELD BY

THE ADMINISTRATIVE LAW JUDGE ‘ (Print Name)
IN TOWSON, MD. i

SSG Robert Black

earing: Tuesgav, 2021 at L1

) 1508 Leslie Road

! Vb 1t 11 s it kb
e i ot astes
y Vb P e R i 1

““Q”Wt*-'éme.&om |
aeeossory et o 4 (Address)

Dundalk, Maryland 21222

(City, State, Zip Code)

120Z/€0/20

(410) 282-7940

(Telephone Number)





CERTIFICATE OF POSTING

2(21-0109-A
RE: Case No.:

Petitioner/Developer:

Wai-Yi Lau, Luck Star, LL.C

July 6, 2021
Date of Hearing/Closing:

Baltimore County Department of
Permits, Approvals and Inspections
County Office Building, Room 111
111 West Chesapeake Avenue
Towson, Maryland 21204

Attn: Kristen Lewis:

Ladies and Gentlemen:

This letter is to certify under the penalties of perjury that the necessary sign(s) required by law were
posted conspicuously on the property located at:

11 Lynbrook Road SIGN 2 Recertification

June 16, 2021
The sign(s} were posted on
{Month, Day, Year)
Sincerely,
July 3, 2021
{Signature of Sign Poster) (Date)
SSG Robert Black
PURLIC HEARING WILL 5E HELD 8) (Print Name)

THE ADMIKNIST) AW IUDBGE
¥, MO,

1508 Leslie Road

(Address)

Dundalk, Maryland 21222

(City, State, Zip Code)

(410) 282-7940

(Telephone Number)





Zoning Case 2021-0109-A
11 Lynbrook Road
Hearing Date: July 6, 2021
Exhibits

Attached please find the exhibits in the case. Rick Richardson will be providing the digital
copies by email along with the exhibit list.

Regards,
Dino La Fiandra

RECEIVED

JUN 8 02021

QFFICE OF

ADMINISTRATIVE HEARINGS

T





Donna Mignon

From: Donna Mignon

Sent: Monday, June 28, 2021 9:29 AM
To: ‘Dino La Fiandra’

Cc: 'Richardson, Patrick’

Subject: 2021-0109-A 11 LynBrock Road

Good Morning:

As you are aware, a virtual Webex hearing has been scheduled for July 6, 2021 at 11:00 a.m. You should have
received an invitation in an email which invited you to this hearing when the event was created on or about
June 10, 2021.

Please note that all electronic and hard copies of all hearing exhibits, documents, site plans,
photographs or evidence of any kind—must be submitted in PDF format at least two business days in advance
of the hearing to :

Office of Administrative Hearings at administrativehearings@baltimorecountymd.gov

Exhibits must be separately numbered and submitted, an exhibit list with the Case Number, an exhibit
number and a brief description for each exhibit. Please bring a hard copy of all exhibits and drop off in our
lobby (address below) at least two business days before the hearing date.

If you have any questions or concerns, please feel free to contact our office. Thank you so much.

Donna Mignon, Legal Assistant

RBaltimore County Office of Administrative Hearings
105 West Chesapeake Avenue, Suite 103

Towson, Maryland 21204

410-887-3868





The Daily

Record

Page 1 of 1

200 St Paul Place Suite 2480
Baltimore, Maryland 21202

1 {443) 524-8100

www thedailyrecord.com

PUBLISHER'S AFFIDAVIT

We hereby certify that the annexed adverlisement was
published in The Daily Record, a daily newspaper published
in the State of Maryland 1 times on the following dates:

6/16/2021

Darlerié Mitler, Public Notice Coordinator
(Representative Signature)

Order #: 12010560
Case #: 2021-0109-A
Description:

NOTICE OF ZONING HEARING - CASE NUMBER: 2021-0109-A

Baltimore Count
NOTICE OF ZONING HEARING

The Administrative Law Judge of Baltimore County, by authonity of the
Zoning Act and Regulations of Ballimore County, wili hold a virtaal hearing on
the property identified herein as follows

CASE NUMBER: 2021-0100-A

11 Lynbrook Road

East 8ide of Lynbrook Read, 320 1 south of The centerting of Thaslern Diwd.

t5th Election District - 7th Councilmanie District

Legal Owners: Wai-¥i Lay, Luck Star, LLC

Variance to aifow an accessory structure {garge) to be 20 ft. inheight in lien
of thepenmitted 16 {1,

Hearing Taesday, July 6, 2021 al } LG0a.m.

For information on how to paiticipate in the heatings please go to
www.baltimorecomtyind/gov/adiminhearings no later than 48 hours prior tothe
heariag. You will be asked to provide your contact information and the case
nimber provided above, You may also calt 410-88 73868, exL. 0.

P'ete Gutwald
Director of Permits, Approvals and Inspections for Baltimore Gounty
jels






CERTIFICATE OF POSTING

2021-0109-A
RE: Case No.:

Petitioner/Developer:

Wai-Yi Lau, Luck Star, LL.C

July 6, 2021
Date of Hearing/Closing:

Baltimore County Department of
Permits, Approvals and Inspections
County Office Building, Room 111
111 West Chesapeake Avenue
Towson, Maryland 21204

Attn: Kristen Lewis:

Ladies and Gentlemen:

This letter is to certify under the penalties of perjury that the necessary sign(s) required by law were
posted conspicuously on the property located at:

11 Lynbrook Road SIGN 1

June 16, 2021

The sign(s) were posted on

(Month, Day, Year)

Sincerely,

- / o June 16,2021

(Signature of Sign Poster) (Date)

SSG Robert Black

(Print Name)

1508 Leslie Road

{Address)

Dundalk, Maryland 21222

(City, State, Zip Code)

{410) 282-7940

(Telephone Number)





CERTIFICATE OF POSTING

2021-0109-A
RE: Case No.:

Petitioner/Developer:

Wai-Yi Lau, Luck Star, L1.C

July 6, 2021
Date of Hearing/Closing:

Baltimore County Pepartment of
Permits, Approvals and Inspections
County Office Building, Room 111
111 West Chesapeake Avenue
Towson, Maryland 21204

Atin: Kristen Lewis:

Ladies and Gentlemen:

This Ietter is to certify under the penalties of perjury that the necessary sign(s) required by law were
posted conspicuously on the property located at:

11 Lynbrook Road SIGN 2

June 16, 2021

The sign(s) were posted on

(Month, Day, Year)

Sincerely,
;%:// #Z = June 16, 2021
{Signature of Sign Poster) (Date)

SSG Robert Black

{Print Name)

1508 Leslie Road

(Address)

Dundalk, Maryland 21222

(City, State, Zip Code)

(410) 282-7940

{Telephone Number)





614/2021 SDAT: Real Property Search

Raal Property Data Saarch

Search Result for BALTIMORE COUNTY

View Map Yiew GroundRent Redemption

View GroundRent Registration

Special Tax Recapture: None

Account ldentifier: District - 15 Account Number » 1501920231

Owner information

Owner Name: LUCKY STARLLC Use: RESIDENTIAL
Principal Residence: NO
Mailing Address: 7839 SAINT THOMAS LANE Deed Reference: 142843/ 00048
NOTTINGHAM MD 21238-
Location & Structure information
Premises Address: 11 LYNBROOK RD l.egal Description: 781 AC
BALTIMORE 21220-2809 11 LYNBROOK RD ES
Map: Grid: Parcel: Neighborhocod: Subdivision: Section: Block: Lot: Assessment Year: Plat No:
0091 (0008 0287 15030020.04 {000 2021 Plat Ref:
Town: Nane
Primary Structure Built Above Grade Living Area Finished Basement Area Property Land Area County Use
1929 1,440 SF 34,020 SF 04

Stories Basement Type Exterior

Quality Full/Half Bath Garage Last Notice of Major Improvements

1172 YES STANDARD UNIT SIDING/ 3 1 full/ 1 half
Value Information
Base Value Value Phase-in Assessments
As of As of As of
01/01/2021 07/01/2020 07101/2021
Land: 87,500 87,500
Improvements 60,800 107,100
Totai: 148,300 194,600 148,300 163,733
Preferential Land: 0 0
Transfer information
Seller: INFTERCOASTAL MARINE LLC Date: 05/14/2020 Price: $300,000
Type: ARMS LENGTH IMPROVED Deed1: /42843/ 00048 Deed2:
Seller: FEDERAL HOME LOAN MORTGAGE Date: 03/10/2015 Price: $37,500
CORPORATION
Type: NON-ARMS LENGTH OTHER Deed1: /35916/ 00267 Deed2:
Seller: STEELE CAROQLE A Date: 09/16/2014 Price: $34,232
Type: NON-ARMS LENGTH OTHER Deed1: /35367/ 00496 Deed2:
Exermption Information
Partial Exempt Assessments: Class 07/01/2020 07/01/2021
County: 000 0.00
State: 000 0.00
Municipal: 000 0.00§0.00 0.0040.00

Special Tax Recapture: None

Homestead Application Information

Homestead Application Status: No Application

Homeowners™ Tax Credit Application Information

Homeowners' Tax Credit Application Status: No Application Date:

hitps://sdat.dat.maryland.gov/iRealProperty/Pages/default.aspx

1M





ZAC AGENDA

Case Number: 2021-0109-A Reviewer: Joseph Merrey
Existng Use: RESIDENTIAL Proposed Use: RESIDENTIAL
Type: VARIANCE

Legal Owner: Luke Star, LLC

Contract Purchaser: No Contract Purchaser was set.

Critical Area: No Flood Plain;: No Historic: No Election Dist: 15 Council Dist: 7

Property Address: 11 LYNBROOK RD
Location: Property located on the East side of Lynbrook Rd, 320 ft South of the center line of Eastern Blvd.

Existing Zoning: BL : Area: .72 AC

Proposed Zoning:

VARIANCE;

BCZR 400.3 To allow an accessory structure (garage) to be 20" height in lieu of the permitted 15' height.
Attorney: Dino C. La Fiandra

Prior Zoning Cases: None-

Concurrent Cases: None

Violation Cases: None

Closing Date:

Miscellaneous Notes:

lofl






IN RE: PETITION FOR VARIANCE * BEFORE THE

(11 Lynbrook Road)
15th Election District * OFFICE OF ADMINISTRATIVE
7th Council District
Luke Star, LLC ¥ HEARINGS OF
Legal Owner * BALTIMORE COUNTY
Petitioner * CASE NO: 2021-0109-A

#* #* * * * * * * *

OPINION AND ORDER

This matter comes before the Office of Administrative Hearings (“OAH”) as a Petition for
Variance filed by Luke Star, LLC (the “Petitioner”) for property located at 11 Lynbrook Road.
The Petitioner is requesting variance relief from the Baltimore County Zoning Regulations
(“BCZR™) § 400.3 to allow an accessory structure (garage) to be 20" height in lieu of the permitted
15 height. |

Due to the COVID-19 pandemic, a public WebEx hearing was conducted virtually in lieu
of an in-person hearing. The Petition was properly advertised and posted. Jenni Lau, a member
of the Petitioner appeared in support of the Petition along with Patrick (“Rick”) Richardson, PE of
Richardson Engineering who prepared and sealed a site plan (the “Site Plan”). Dino La Fiandra,
Esquire represented the Petitioner at the hearing. There were no Protestants or interested citizens
that appeared at the hearing.

Zoning Advisory Committee (“ZAC”) comments were received from the Department of
Planning (“DOP”) and the Department of Environmental Protection and Sustainability (“DEPS™),
which agencies did not oppose the requested relief.

The Property is .72 acres +/- (33, 944 sf.) and is zoned Business-Local (BL). Itis contained

within a Limited Development Area (“LDA”) of the Chesapeake Bay Critical Area (“CBCA™)

OHDE:F\ ECEIVED FOR FILING
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adjacent to a large Intensely Developed Area (“IDA”). (Pet. Ex. 4). The Property is improved with
a dwelling which is currently being leased for residential use. Lynbrook Rd. has limited traffic
and direct access to Martin State Airport.

Mr. Richardson explained that the proposed detached garage has already been constructed.
(Pet. Ex. 3). The Petitioner will use the garage io store merchandise for a tea business which is
run off-site by Ms. Lau. It has 2 bay doors, one larger than the other in order to accommodate a
delivery truck and/or boat. Ms. Lau receives the delivery every 3-5 months. The shipment

containers can be between 20-40 ft.

The BCZR Section under which variance relief is sought, BCZR, §400, is entitled
‘Accessory Buildings in Residence Zones’. As previously stated, the Property is zoned BL.
Notwithstanding the fact that the Property has a dwelling on it and is currently being leased as a
residence, the lease status of a building does not céntrol the bulk regulations applicable for a zoning
classification. Mr. Richardson opined, based on his expertise in civil engineering that BCZR, §400
does not apply to a BL zone and I agree. If the Petitioner had leased the dwelling to a business, I
do not believe that BCZR, §400 would have been raised. BCZR, §400 only applies in residence
zones. Accordingly, the Variance relief will be dismissed as moot.

THEREFORE, IT IS ORDERED, this 20th day of July, 2021, by the Administrative Law
Judge for Baltimore County, that the Petition for Variance pursuant to BCZR §400.3 to allow an
accessory structure (garage) to be 20' height in lieu of the permitted 15" height is hereby
DISMISSED AS MOOT. The garage shall be permitted to remain as constructed and no
additional building permit shall be required.

The relief granted herein shall be subject to the following:

1. Petitioner may apply for necessary permits and/or licenses upon receipt of this
Order. However, Petitioner is hereby made aware that proceeding at this time is at

ORDER\HECEIVED FOR FILING
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their own risk until 30 days from the date hereof, during which time an appeal can
be filed by any party. If for whatever reason this Order is reversed, Petitioner would
be required to return the subject property to its original condition.

2. Petitioner and subsequent owners shall not convert the garage into a dwelling unit
or apartment. The proposed garage shall not contain any sleeping quarters, living
area, kitchen or bathroom facilities.

3. The proposed garage may be used for commercial purposes.

Any appeal of this decision must be made within thirty (30) days of the date of this Order.

MozineaZ Junghs-

MAUREEN E. MUPRHY
Administrative Law Judge
for Baltimore County

MEM/dim
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JOHN A. OLSZEWSKI, JR. ‘ PAUL M. MAYHEW
County Execufive Managing Administrative Law Judge
MAUREEN E. MURPHY

Administrative Law Judge

July 20, 2021

Dino LaFiandra, Esquire — dcl@lafiandralaw.com

RE: Petition for Variance
Case No. 2021-0109-A
Property: 11 Lynbrook Road

Dear Mr. Laliandra:
Enclosed please find a copy of the decision rendered in the above-captioned matter.

Pursuant to Baltimore County Code § 32-3-401(a), “a person aggricved or fecling
aggrieved” by this Decision and Order may file an appeal to the County Board of Appeals within
thirty (30) days of the date of this Order. For further information on filing an appeal, please contact
the Office of Administrative Hearings at 410-887-3868.

Sincerely,

‘MAUREEN E. MU Y
Administrative Law Judge
for Baltimore County

MEM:dlm
Enclosure
C: Wai-Yi Lau and Jenni Lau — waid21{@gmail.com

Patrick “Rick” Richardson — rick@richardsonengineering.net

Office of Administrative Hearings
105 West Chesapeake Avenue, Suite 103 | Towson, Maryland 21204 | Phone 4§0-887-3868 | Fax 410-887-3468
www.baltimorecountymd.gov
Printed on recycled paper containing 30 percent post-consumer material
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IN RE: PETITION FOR VARIANCE * BEFORE THE
(11 Lynbrook Road)
15th Election District * OFFICE OF ADMINISTRATIVE
7th Council District
Lucky Star, LLC * HEARINGS OF
Legal Owner * BALTIMORE COUNTY
Petitioner * CASE NO: 2021-0109-A
* ] % * * * * * *

ORDER ON MOTION FOR RECONSIDERATION

Now pending is a Motion for Reconsideration filed by People’s Counsel for Baltimore
County dated August 9, 2021 in regard to the July 20, 2021 Order issued in the above case. On
August 11, 2021, People’s Counsel supplemented his Motion with additional arguments. The
same day, Counsel for Petitioner filed a Response to the Motion. On August 13, 2021, People’s
Counsel filed a Reply to Petitioner’s Response to the Motion. Later that day, People’s Counsel,
sent an email correcting his mathematical errors in regard to his calculations of the side yard. As
a result of the most recent filing date by People’s Counsel, the undersigned views the Motion for
Reconsideration as ripe for a decision within 30 days of August 13, 2021 under Rule 4K of the
Rules of Practice and Procedure. To do otherwise would be to ignore People’s Counsel’s
mathematical correction filed on August 13, 2021.

People’s Counsel contends that the height of a detached garage in a BL zone is controlied
by BCZR, §400.3 because the Property is located next to a DR16 zone. In short, the issue here
comes down to an extra 5 ft. in beight of the garage. It meets the 40 fi. height for a BL zone, but
not the 15 ft. height for a residential zone. To support his cause, People’s Counsel relies upon
BCZR, §230.1.A.1 which states as follows:

A. The following uses only are permitted (See Section 230.2.):

ORDER I:( EIVED FOR FILING
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1. Uses permitted and as limited in the residential zone immediately
adjoining, except that animal boarding place, Class A, is permitted only
as a special exception and kennel is prohibited.
While no legal authority is provided, People’s Counsel infers that the phrase “uses permitted and
as limited in the residential zone immediately adjoining” above supports his conclusion that “the
adjoining zone [DR16] is essentially incorporated and grafted, so that the [BL] zone becomes a
hybrid business/residence zone.” BCZR, §230.1.A.1 is not the answer that People’s Counsel
hopes it is, as that Section simply states - that ‘residential uses’ are permitted in BL zones. In
addition, contrary to People’s Counsel’s assertion, this Property was not granted residential use
“by virtue of incorpbration from the adjoining residential zone uses.” Rather, the primary building
on the Property was built in or about 1929, long before the enactment of the BCZR. This fact is
clear from the SDAT Real Property Data Exhibit which Peopie’s Counsel attached to his Motion.
People’s Counsel next looks to BCZR, §232, which Section is entitled ‘BL Zone Area
Regulations.” That Section refers to BCZR, §302 which is aptly titled: ‘Height and Area
Regulations for New Residences in Business and Manufacturing Zones.” Specifically, BCZR,

§302.1 is for new residences which have not yet been built:

§ 302.1. - Adherence to regulations for adjoining zone.
Residences hereafter erected in business and manufacturing zones shall
be governed by all height and area regulations for the predominant
residence zone which immediately adjoins, or by D.R.5.5 Zone.
Thus, by its express wording, BCZR, §302.1 cannot apply here because this Petition does not
involve the construction of a residence. This Section would apply where residences will be

constructed in a business or manufacturing zone. (See In the Matter of 1301 Pulaski Highway,

LLC, Case No.: CBA-19-002 (HOH Case No.: 11-1041 (construction of 150 townhomes in BR

ORDER RECEIVED FOR FILING






zone was within the density which is permitted in the adjoining DR 5.5 zone pursuant to BCZR,
§230.1.A.1).

Additionally, People’s Counsel’s view that a decision rendering the Petition for Variance
moot “amounts to a special hearing determination” is nonsensical. The decision was made on the
relief requested. Whether by Petition for Variance relief from the residential height requirements,
or by Petition for Special Hearing to find that those height requirements did not apply to
commercial property, the issue to be decided is the height of the garage. The file reflects that notice
to the public was legally provided pursuant to BCC, §32-3-302. (See Certification for Sign Posting
and Recertification, and Newspaper Publication as contained in file).

Moreover, it is a mischaracterization to describe the County Council’s BL zoning
designation on this Property as a ‘residence zone’ with a ‘nonresidential label.” The Petitioner is
entitled to rely upon the BL zoning on this Property until and unless the County Council changes
it. It is not insignificant zoning designation. Indeed, Mr. Richardson testified that the prior owner
used the Property for commercial storage. The essence of the Motion centers on the fact that,
presently, the prﬁnary building is currently under lease as a residence. By right, the primary
building and garage, can be used/leased by the Petitioner as an office or a business use. The
Property is surrounded by commercial or industrial uses on BL land to the north, and on BR and
ML-IM zoned land to the west. (Pet. Ex. 2). The Motion emphasizes that Office of Zoning
Review (OZR) agrees with the position that the residential height standard should apply to this -
garage. Yet, the OZR accepted the BL front, side yard, and rear setbacks delineated on the Site
Plan. This appears to be an inconsistent position.

People’s Counsel next takes issues with the Petitioner’s testimony during the hearing that

the garage would be used in part, for commercial purposes (i.e. as storage of dry goods for her tea
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business). Toward that end, People’s Counsel attached to the Motion permit information. Because
those documents were not presented in evidence in this case, they will not be reviewed at this
stage, particularly given that People’s Coun'sel entered his appearance in this case on May 26,
2021, but did not participate in the hearing.

In response to the application of the residential standards contained in BCZR, §400.1-
400.3, the Petitioner unfortunately did not provide any substantive legal analysis to counter the
arguments raised in the Motion. Admittedly, Petitioner seeks the “path of least resistance”
undoubtedly because the cost of this process for the Petitioner (and now with the addition of this
Motion for Reconsideration in the name of “public interest™) has become exorbitant. Accordingly,
I do not agree with People’s Counsel’s legal analysis above and will not grant his Motion for the
reasons he contends. Based on tl;le arguments presented, | am not prepared to issue a universal
ruling that BCZR, §§400.1-400.3 apply to BL zoned properties other than what is expressly stated
in BCZR.

I will, however, grant the Motion based on the specific facts here. People’s Counsel
correctly points out that Note 3 on the Site Plan lists\“Existing Use as “Residence” and “Proposed
Use” as “Residence W/Garage”. (Pet. Ex. 1). The garage is labeled on the Site Plan’ as
“Residential Garage.” A review of the testimony at the hearing confirmed that this Petitioner will
also use the detacheéi garage for personal, residential storage of a boat(s). Additionally, while the
testimony at the hearing referred entirely to BL zoning, the Petitioner’s Response to the Motion
now recognizes that the Property is actually split-zoned, the majority of the Property zoned BL,
but a strip on the southern side zoned DR 16. It is clear now that this split-zoning designation is
depicted on the Site Plan. Because this evidence was not clear at the hearing, the Motion for

Reconsideration will be granted based on this Petitioner’s designated residential use of this garage.






—

—

To address the issue of the burden of proof on the variance relief, there is no need for an
additional hearing. Petitioner, through its expert, Rick Richardson testified that the Property was
uniquely shaped - a narrow yet deep Property - with the western end wider than the eastern end.
(Pet. Ex. 1). Unlike neighboring properties, the Property has a floodplain runriing through the
entire width of the rear yard. (Pet. Ex. 1). The additional 5 ft. garage height here is needed to
store boat(s) on trailer(s) and to accommodate a 20x40 ft. container of tea which is delivered from
Taiwan.

I find that, because of the size and shape of the Property, the Petitioner will suffer a
practical difficulty in not being able to have a detached garage in the rear yard, with this size and
height; adequate for boat storage or otherwise. The roof line on the detached garage matches the
roof pitch on the primary building. I also find that the requested variance relief can be granted in
strict harmony with the spirit and intent of the BCZR and without injury to the heaith, safety or
general welfare, particularly in light of the lack of opposition.

Finally, with regard to People’s Counsel’s contention that the Petitioner also needed a side
yard setback Variance under the residential standards in BCZR, §400.1, on the premise that the
garage is partially in the side yard, on this point, I agree with the Petitioner’s analysis. BCZR,
§101.1 definition of ‘rear yard’ which is ‘a yard extending across the full width of the lot between
the rear [ot line and the rear foundation of main building. The location of the garage meets this
definition. Conversely, the garage is not located within the “side yard” as defined in BCZR, §101.1
because the side yard is: “YARD, SIDE — A yard extending from the front yard to the rear yard,

between the side lot line and the side foundation wall of the main building.” Accordingly, I find
that the Petitioner does not need a side yard variance.
'ED FOR FILING

i

<"

‘\\

I Gno/ T

Sy






In the alternative, and in the interest of judicial economy, in thé event that a side yard
Variance is required by an appellate court, the Petition is amended to refiect that Variance as such
relief concerns the same garage at issue. I find that given the Property’s uniquenesé as above, the
Petitioner would suffer a practical difficulty in not being able to have a garage at the proposed
width, in its present location, which size and location are needed to accommodate double garage
bays for the proposed personal and commercial use.

THEREFORE, IT IS ORDERED this 9* day of September, 2021, by this Administrative
Law Judge that the Motion for Reconsideration is hereby GRANTED based on this Petitioner’s
residential use of the proposed garage as reflected in the Site Plan (Pet. Ex. 1).

AND IT IS FURTHER ORDERED, that the Petition for Variance to allow a height of 20
ft in lieu of the permitted 15 ft. under BCZR, §400.3, be and it is hereby GRANTED.

The relief granted herein shall be subject to the following:

1. Petitioner may apply for necessary permits and/or licenses upon receipt of this

Order. However, Petitioner is hereby made aware that proceeding at this time is at

their own risk until 30 days from the date hereof, during which time an appeal can

be filed by any party. If for whatever reason this Order is reversed, Petitioner would

be required to return the subject property to its original condition.

2. Petitioner and subsequent owners shall not convert the garage into a dwelling unit
or apartment. The proposed garage shall not contain any sleeping quarters, living
area, kitchen or bathroom facilities.

3. The proposed garage may be used for commercial purposes.

ORDER F‘)ECE!YED FOR FILING
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Any appeal of this decision must be made within thirty (30) days of the date of this Order.

MAUREEN E. MURPHY
Administrative Law Judge
for Baltimore County

MEM/dlw
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JOHN A. OLSZEWSKI, JR. ) PAUL M. MAYHEW

County Executive Managing Administrative Law Judge
MAUREEN E. MURPHY
Administrative Law

September 9, 2021
Dino LaFiandra, Esquire — del@lafiandralaw.com

RE: Order on Motion for Reconsideration
Case No. 2021-0109-A
Property: 11 Lynbrook Road

Dear Mr. LaFiandra:

Enclosed please find a copy of the decision rendered in the above-captioned matter.

Pursuant to Baltimore County Code § 32-3-401(a), “a person aggrieved or feeling
aggrieved” by this Decision and Order may file an appeal to the County Board of Appeals within
thirty (30) days of the date of this Order. For further information on filing an appeal, please contact
the Office of Administrative Hearings at 410-887-3868.

Sincerely,

MAUREEN E. MURPHY
Administrative Law Judge
for Baltimore County

MEM:dlm
Enclosure
C: Wai-Yi Lau and Jenni Lau — wai421(@gmail.com

Patrick “Rick” Richardson - rick@richardsonengineering.net

Pete Zimmerman - People’s Counsel —pzimmerman¢@baltimorecountymd.gov
D 2oV
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Lucky Star, LLC

c/o Wai-Yi Lau

7839 Saint Thomas Lane

Baltimore, MD  21236

(215) 796-1128

wai421@gmail.com



Dino C. La Fiandra, Esquire

The Law Office of Dino C. La Fiandra, LLC

100 West Pennsylvania Avenue, Suite 305

Towson, MD  21204

(443) 204-3473

dcl@lafiandralaw.com



Patrick C. Richardson, Jr.

Richardson Engineering, LLC

7 Deneison Street

Timonium, MD 21093

(410) 560-1502

rick@richardsonengineering.net





Protestant/Appellant:



Peter Max Zimmerman, People’s Counsel

Carole S. Demilio, Deputy People’s Counsel

Office of People’s Counsel

Jefferson Building

105 West Chesapeake Avenue, Suite 204

Towson, MD  21204

pzimmerman@baltimorecountymd.gov

cdemilio@baltimorecountymd.gov

peoplescounsel@baltimorecountymd.gov
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Interoffice:



Paul M. Mayhew, Managing Administrative Law Judge

Stephen Lafferty, Director/Department of Planning

C. Pete Gutwald, Director/PAI

Nancy C. West, Assistant County Attorney/Office of Law

James R. Benjamin, Jr., County Attorney/Office of Law
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1.	OWNER:		ILUCKY STAR, LLC     OWNER:		ILUCKY STAR, LLC     ILUCKY STAR, LLC     7839 SAINT THOMAS LANE BALTIMORE MD 21236 2.	SITE AREA: SITE AREA: NET: 		31,421 SF OR 0.721 Ac.  31,421 SF OR 0.721 Ac.±GROSS: 	33,944  SF OR 0.779 AC.  33,944  SF OR 0.779 AC.   SF OR 0.779 AC.±3.	USE:  USE:  EXISTING:	RESIDENCE  RESIDENCE  PROPOSED:	RESIDENCE W/ GARAGE RESIDENCE W/ GARAGE 4.	UTILITIES:		PUBLIC WATER AND SEWER UTILITIES:		PUBLIC WATER AND SEWER PUBLIC WATER AND SEWER 5.	DEED REF:		42843/48  DEED REF:		42843/48  42843/48  6.	TAX ACCOUNT:	1501920231 TAX ACCOUNT:	1501920231 1501920231 7.	ZONING:  		BL, DR-16 ZONING:  		BL, DR-16 BL, DR-16    				(PER 1"=200' ZONING MAP 091A2) (PER 1"=200' ZONING MAP 091A2) 8.	TAX MAP:		91 TAX MAP:		91 91 GRID: 		8 8 PARCEL: 		287 287 9.	LOCATED IN ZONE 'AE' (1% ANNUAL BASE FLOOD ELEVATION OF 6 FEET) PER FLOOD INSURANCE LOCATED IN ZONE 'AE' (1% ANNUAL BASE FLOOD ELEVATION OF 6 FEET) PER FLOOD INSURANCE RATE MAP (FIRM) PANEL 2400100435G DATED MAY 5, 2014. 10.	NO PREVIOUS ZONING CASES NO PREVIOUS ZONING CASES 11.	PREVIOUS PERMITS: B788084 ISSUED 04/29/2013 FOR GRADING FOR ROADWAY WIDENING FOR PREVIOUS PERMITS: B788084 ISSUED 04/29/2013 FOR GRADING FOR ROADWAY WIDENING FOR BALTIMORE COUNTY ROADS. B970580 FOR CONSTRUCTION OF THE GARAGE SHOWN ON THIS PLAN B975400 FOR INTERIOR ALTERATIONS TO GARAGE 12.	SITE LIES WITHIN THE CHESAPEAKE BAY CRITICAL AREA. SITE LIES WITHIN THE CHESAPEAKE BAY CRITICAL AREA. 13.	THERE ARE NO HISTORIC FEATURES ON SITE NOR IS THE SITE ITSELF HISTORIC. THERE ARE NO HISTORIC FEATURES ON SITE NOR IS THE SITE ITSELF HISTORIC. 14.	SETBACKS FOR BUSINESS LOCAL (BL) ZONE SETBACKS FOR BUSINESS LOCAL (BL) ZONE REQUIRED				PROVIDED PROVIDED FRONT			10'*					100'+ 10'*					100'+ 100'+ + SIDE (NORTH)	0'** 				 	16'+ 0'** 				 	16'+  	16'+ 16'+ + SIDE (SOUTH)	0'** 				 	40'+  0'** 				 	40'+   	40'+  40'+  +  REAR			0'**					210'+ 0'**					210'+ 210'+ + *NOTE: 	MINIMUM 40' FROM STREET CENTERLINE MINIMUM 40' FROM STREET CENTERLINE **NOTE: 	MINIMUM 10' FOR NON-RESIDENTIAL BUILDINGS WHEN NOT ABUTTING A RESIDENTIAL ZONE MINIMUM 10' FOR NON-RESIDENTIAL BUILDINGS WHEN NOT ABUTTING A RESIDENTIAL ZONE 15.	BASE FLOOD ELEVATION: 					6' BASE FLOOD ELEVATION: 					6' 6' 16.	FLOOD PROTECTION ELEVATION: 				8.5' FLOOD PROTECTION ELEVATION: 				8.5' 8.5' 17.	DESIGN FLOOD ELEVATION (NEW CONSTRUCTION): 	9.5' DESIGN FLOOD ELEVATION (NEW CONSTRUCTION): 	9.5' 9.5' 
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AREAS: EXISTING DWELLING 			= 	1,180 SF  = 	1,180 SF  1,180 SF  GARAGE 			= 	0 SSF = 	0 SSF 0 SSF DRIVEWAY 			= 	1,438 SF = 	1,438 SF 1,438 SF MISC. HARDSCAPE 	= 	1,076 SF = 	1,076 SF 1,076 SF TOTAL 	=	3,694 SF  =	3,694 SF  3,694 SF  PROPOSED DWELLING 			=	1,180 SF =	1,180 SF 1,180 SF GARAGE 			=	1,143 SF =	1,143 SF 1,143 SF DRIVEWAY 			=	1,761 SF =	1,761 SF 1,761 SF MISC. HARDSCAPE 	= 	 684 SF  = 	 684 SF   684 SF  TOTAL 	= 	4,748 SF = 	4,748 SF 4,748 SF LOT COVERAGE: EXISTING 		= 	3,694 SF / 31,421 SF x 100 = 11.8% = 	3,694 SF / 31,421 SF x 100 = 11.8% 3,694 SF / 31,421 SF x 100 = 11.8% 31,421 SF x 100 = 11.8%  SF x 100 = 11.8% PROPOSED 	= 	4,748 SF / 31,421 SF x 100 = 15.2% = 	4,748 SF / 31,421 SF x 100 = 15.2% 4,748 SF / 31,421 SF x 100 = 15.2% 31,421 SF x 100 = 15.2%  x 100 = 15.2% *NOTE: 	MAXIMUM ALLOWABLE LOT COVERAGE BASED ON PARCEL MAXIMUM ALLOWABLE LOT COVERAGE BASED ON PARCEL SIZE BETWEEN 21,781-36,300 SF IS 5,445 SF. COVERAGE IN CHESAPEAKE BAY CRITICAL AREA (CBCA) BUFFER: EXISTING		=	0 SF =	0 SF 0 SF PROPOSED		=	0 SF=	0 SF0 SF
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1.	OWNER:		ILUCKY STAR, LLC     OWNER:		ILUCKY STAR, LLC     ILUCKY STAR, LLC     7839 SAINT THOMAS LANE BALTIMORE MD 21236 2.	SITE AREA: SITE AREA: NET: 		31,421 SF OR 0.721 Ac.  31,421 SF OR 0.721 Ac.±GROSS: 	33,944  SF OR 0.779 AC.  33,944  SF OR 0.779 AC.   SF OR 0.779 AC.±3.	USE:  USE:  EXISTING:	RESIDENCE  RESIDENCE  PROPOSED:	RESIDENCE W/ GARAGE RESIDENCE W/ GARAGE 4.	UTILITIES:		PUBLIC WATER AND SEWER UTILITIES:		PUBLIC WATER AND SEWER PUBLIC WATER AND SEWER 5.	DEED REF:		42843/48  DEED REF:		42843/48  42843/48  6.	TAX ACCOUNT:	1501920231 TAX ACCOUNT:	1501920231 1501920231 7.	ZONING:  		BL, DR-16 ZONING:  		BL, DR-16 BL, DR-16    				(PER 1"=200' ZONING MAP 091A2) (PER 1"=200' ZONING MAP 091A2) 8.	TAX MAP:		91 TAX MAP:		91 91 GRID: 		8 8 PARCEL: 		287 287 9.	LOCATED IN ZONE 'AE' (1% ANNUAL BASE FLOOD ELEVATION OF 6 FEET) PER FLOOD INSURANCE LOCATED IN ZONE 'AE' (1% ANNUAL BASE FLOOD ELEVATION OF 6 FEET) PER FLOOD INSURANCE RATE MAP (FIRM) PANEL 2400100435G DATED MAY 5, 2014. 10.	NO PREVIOUS ZONING CASES NO PREVIOUS ZONING CASES 11.	PREVIOUS PERMITS: B788084 ISSUED 04/29/2013 FOR GRADING FOR ROADWAY WIDENING FOR PREVIOUS PERMITS: B788084 ISSUED 04/29/2013 FOR GRADING FOR ROADWAY WIDENING FOR BALTIMORE COUNTY ROADS. B970580 FOR CONSTRUCTION OF THE GARAGE SHOWN ON THIS PLAN B975400 FOR INTERIOR ALTERATIONS TO GARAGE 12.	SITE LIES WITHIN THE CHESAPEAKE BAY CRITICAL AREA. SITE LIES WITHIN THE CHESAPEAKE BAY CRITICAL AREA. 13.	THERE ARE NO HISTORIC FEATURES ON SITE NOR IS THE SITE ITSELF HISTORIC. THERE ARE NO HISTORIC FEATURES ON SITE NOR IS THE SITE ITSELF HISTORIC. 14.	SETBACKS FOR BUSINESS LOCAL (BL) ZONE SETBACKS FOR BUSINESS LOCAL (BL) ZONE REQUIRED				PROVIDED PROVIDED FRONT			10'*					100'+ 10'*					100'+ 100'+ + SIDE (NORTH)	0'** 				 	16'+ 0'** 				 	16'+  	16'+ 16'+ + SIDE (SOUTH)	0'** 				 	40'+  0'** 				 	40'+   	40'+  40'+  +  REAR			0'**					210'+ 0'**					210'+ 210'+ + *NOTE: 	MINIMUM 40' FROM STREET CENTERLINE MINIMUM 40' FROM STREET CENTERLINE **NOTE: 	MINIMUM 10' FOR NON-RESIDENTIAL BUILDINGS WHEN NOT ABUTTING A RESIDENTIAL ZONE MINIMUM 10' FOR NON-RESIDENTIAL BUILDINGS WHEN NOT ABUTTING A RESIDENTIAL ZONE 15.	BASE FLOOD ELEVATION: 					6' BASE FLOOD ELEVATION: 					6' 6' 16.	FLOOD PROTECTION ELEVATION: 				8.5' FLOOD PROTECTION ELEVATION: 				8.5' 8.5' 17.	DESIGN FLOOD ELEVATION (NEW CONSTRUCTION): 	9.5' DESIGN FLOOD ELEVATION (NEW CONSTRUCTION): 	9.5' 9.5' 
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DESIGN AND DRAWINGS ARE BASED ON MARYLAND COORDINATE SYSTEM (MCS). HORIZONTAL	-	NAD 83/(2011),   -	NAD 83/(2011),   NAD 83/(2011),   VERTICAL	-	NAVD 88.-	NAVD 88.NAVD 88.
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AREAS: EXISTING DWELLING 			= 	1,180 SF  = 	1,180 SF  1,180 SF  GARAGE 			= 	0 SSF = 	0 SSF 0 SSF DRIVEWAY 			= 	1,438 SF = 	1,438 SF 1,438 SF MISC. HARDSCAPE 	= 	1,076 SF = 	1,076 SF 1,076 SF TOTAL 	=	3,694 SF  =	3,694 SF  3,694 SF  PROPOSED DWELLING 			=	1,180 SF =	1,180 SF 1,180 SF GARAGE 			=	1,143 SF =	1,143 SF 1,143 SF DRIVEWAY 			=	1,761 SF =	1,761 SF 1,761 SF MISC. HARDSCAPE 	= 	 684 SF  = 	 684 SF   684 SF  TOTAL 	= 	4,748 SF = 	4,748 SF 4,748 SF LOT COVERAGE: EXISTING 		= 	3,694 SF / 31,421 SF x 100 = 11.8% = 	3,694 SF / 31,421 SF x 100 = 11.8% 3,694 SF / 31,421 SF x 100 = 11.8% 31,421 SF x 100 = 11.8%  SF x 100 = 11.8% PROPOSED 	= 	4,748 SF / 31,421 SF x 100 = 15.2% = 	4,748 SF / 31,421 SF x 100 = 15.2% 4,748 SF / 31,421 SF x 100 = 15.2% 31,421 SF x 100 = 15.2%  x 100 = 15.2% *NOTE: 	MAXIMUM ALLOWABLE LOT COVERAGE BASED ON PARCEL MAXIMUM ALLOWABLE LOT COVERAGE BASED ON PARCEL SIZE BETWEEN 21,781-36,300 SF IS 5,445 SF. COVERAGE IN CHESAPEAKE BAY CRITICAL AREA (CBCA) BUFFER: EXISTING		=	0 SF =	0 SF 0 SF PROPOSED		=	0 SF=	0 SF0 SF
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—_— & CIVIL | COMMERCIAL RICHARDSON ENGINEERING, LLC.
m —_— %ZChﬂ?dson RESIDENTIAL 7 DENEISON ST. | TIMONIUM, MD 21093

ENGINEERING INDUSTRIAL 410-560-1502 | RICHARDSONENGINEERING.NET

Exhibit 5
Patrick C. Richardson, Jr., PE
EDUCATION
BSCE University of Delaware, 1982
Professional Engineer in Maryland 1988, Virginia 1993, Washington DC 1997, Delaware 1997

WORK EXPERIENCE

October 1999 to Present, Richardson Engineering, LLC

Owner of engineering firm specializing in Commericial and Residential Land Development. Work
includes preparation of zoning plats, site development plans and project management for site development
projects. Projects including: Cockeysville Elementary School PAL Center, Soukup Arena Recreation
Center in Honeygo, Club House for Roland Run Club, Pizza Hut Stores in Baltimore and Anne Arundel
Counties, Giant Food Stores in Baltimore City and County, Krispy Kreme Stores in Maryland, Verizon
switch station expansions in Maryland, Parkway 100 and Techwood Center in Anne Arundel County, and
Columbia Technology Campus in Howard County, Elkridge Crossing mixed use development in Howard
County.

July 1999 to September 1999, Purdum and Jeschke, LLC

Chief engineer responsible for preparation of layout and construction documents for commercial land
developments. Work included preparation of zoning plats, site development plans and project management
for sites in Maryland. Projects including: Loyola College play fields, Baltimore City. Md.; St Paul’s
Lutheran Church, Baltimore Co.; Red Star Yeast, Baltimore City; Giant Food Stores in Baltimore City.

February 1997 to June 1999, William Monk, Inc.

Chief engineer responsible for preparation of layout and construction documents for commercial land
developments. Work included preparation of zoning plats, site development plans and project management
for sites in Maryland and Washington DC.

Major projects including: Edmondson Square Shopping Center, Baltimore City, Md. Amoco Oil
Company, sites in Baltimore, Anne Arundel, Prince George’s, Howard and Baltimore City. Chick-fil-A
Restaurant, Baltimore, Anne Arundel and Frederick Co., Md. International Trade Center Office
Warehouse, Anne Arundel Co. Md. KFC Restaurants in Maryland and Washington DC.

April 1986 to Jan. 1997, STV Incorporated

Project Manager in the Site Development Department. Responsible for supervision of the preparation of
design documents for the department, including review and sealing all documents submitted to reviewing
agencies.

Major projects including: The New International Terminal at BWI Airport: Responsible for management
of the civil aspects of the site construction including airfield taxiway and hardstand construction,
reconstruction of the existing roadways and extention of the upper level roadway bridge to service the
building addition. FILA Warehouse - 650,000 SF warehouse in Brandon Woods Industrial Park, Anne
Arundel County, Md. Work included coordination with ongoing infrastructure grading, utilities,
construction and sediment control for the adjacent activities. FILA Warehouse - 500,000 SF warehouse in
Holabird Industrial Park, Baltimore City, Md. Work included getting permission to construct across
Municipal Utilities, and Chesapeake Bay Critical Area mitigation. Amoco Oil Company Convenience
Mart on Route 140 and Sandymount Road, Carroll County, Md. Blockbuster Video - New store in
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Richardson Engineering, LLC

Jacksonville, Baltimore County, Md. EXXON Company USA - Demolish and Rebuild’ Belvedere and
York Roads, Baltimore City, Md. Parkway Crossing Shopping Center - Work included reconstruction for
several stores, and a new culvert and access from Perring Parkway including a State Highway Access Permit
and WRA approval. Old Dominion Freight Lines - 25,000 SF Addition to existing warehouse, Howard
County, Md. Ashton Meadows 300 unit apartment complex in Howard County, Md. Sunrise House of
Towson 56 unit three story assisted living facility, Baltimore County, Md. SCM Chemicals Hawkins Point
Plant Numerous projects including (2) million gallon tanks and secondary containment, chlorinator
replacement, railroad track improvements, technical center building addition and secondary containment
for existing tanks. Work included a stormwater management master plan for the facility, Chesapeake Bay
Critical Area mitigation and railroad track design. National Gypsum - Canton Plant expansion including
dock improvements, storm water management for the Chesapeake Bay Critical Area, grading, utilities, and
sediment control. Bayview Medical Campus - Design of infrastructure for the first phase of development
of the campus including 0.6 mile road and utilities, and a 19 acre park with a pond.

February 1985 to March 1986, Spellman, Larson and Associates
Engineer/Designer/Draftsman for land development projects in Baltimore County

May 1982 to January 1985, CBI Industries

Engineer for construction of steel plate structures. Field engineer responsible for layout of materials, and
coordination with field personnel. Worked on the Peach Bottom No. 2 Recirculation and Reheat Piping
Replacement preparing procedures and policies for the construction and field supervision of the work.
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From: Dino La Fiandra

To: Appeals Board

Subject: Case 21-109-A

Date: Tuesday, February 15, 2022 2:50:03 PM
Attachments: Exhibit 1- Zoning Plat.pdf

Exhibit 2- Aerial.pdf

Exhibit 3- Critical Area map.pdf

Exhibit 4A- Garage photos.pdf

Exhibit 4C Lynbrook Road.pdf

Exhibit 4D - Photo Array.pdf

Exhibit 4B - Photo Array 11 Lynbrook Road.pdf
Exhibit 5 - Richardson CV.pdf

CAUTION: This message from dcl@]lafiandralaw.com originated from a non Baltimore County Government or
non BCPL email system. Hover over any links before clicking and use caution opening attachments.

Good morning,

Attached please find the Petitioner's Exhibits for the above-referenced case which is scheduled
for hearing on Thursday, February 17 at 10:00 a.m. Please let me know if you have any
questions or need any additional information.

Regards,
Dino

Dino C. La Fiandra, Esquire

The Law Office of Dino C. La Fiandra, LLC
100 W. Pennsylvania Avenue, Suite 305
Towson, Maryland 21204

Tel: 443-204-3473

LaFiandralaw.com
vCard




mailto:dcl@lafiandralaw.com

mailto:appealsboard@baltimorecountymd.gov
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: —~ 11. PREVIOUS PERMITS: B788084 ISSUED 04/29/2013 FOR GRADING FOR ROADWAY WIDENING FOR
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11 LYNNBROOK ROAD EX. 2-STORY HOUSE 1180 SF FFE 16.27
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DANDORA NATHU R TAX ACCNT. #1518103391 TAX MAP #91, GRID #8, PARCEL #143 DEED REF: 7922/841 ZONED: ML-IM, BR USE: INDUSTRIAL
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EXISTING BUILDING
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EXISTING BUILDING
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EXISTING CANOPY
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EX. 12" WAT. DWG. #41-166
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EX. 10" SEWER DWG. #56-1363
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EX. 18" SEWER DWG. #56-1363
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EX. 8" WAT. DWG. #68-0673





AutoCAD SHX Text


EX. 8" SEWER DWG. #68-0675
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EX.	12" S.D. 12" S.D. (NO INFO AVAILABLE)
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(S.R.C. PLAT #4929)
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BGE #294155
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BGE #104688
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EX. FENCE (TO BE REMOVED)
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EX. PAV.(25'±)
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EX. INLET INV. 8.35
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Ur-D MkB-C
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IsA-B/D MkB-C
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LEDFORD CLYDE D LEDFORD NANCY L 13 LYNBROOK ROAD TAX ACCOUNT #1501920232 TAX MAP #91, GRID #8, PARCEL #257 DEED REF: 5933/549 ZONING: DR16, BL USE: RESIDENTIAL
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2929 EASTER AVENUE LLC 2929 EASTERN BOULEVARD TAX ACCOUNT #1511890380 TAX MAP #91, GRID #8, PARCEL #54 DEED REF: 41160/22 PLAT REF: 39/36 ZONING: BL USE: COMMERCIAL
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FLOOD HAZARD AREA ZONE 'X' (0.2% ANNUAL FLOOD; 500-YR)
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FLOOD HAZARD AREA ZONE 'AE' BFE = 6' (1% ANNUAL FLOOD; 1-YR)
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FLOOD HAZARD AREA ZONE 'AE' BFE = 7' (1% ANNUAL FLOOD; 1-YR)
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S 25°01'15" E
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1.	OWNER:		ILUCKY STAR, LLC     OWNER:		ILUCKY STAR, LLC     ILUCKY STAR, LLC     7839 SAINT THOMAS LANE BALTIMORE MD 21236 2.	SITE AREA: SITE AREA: NET: 		31,421 SF OR 0.721 Ac.  31,421 SF OR 0.721 Ac.±GROSS: 	33,944  SF OR 0.779 AC.  33,944  SF OR 0.779 AC.   SF OR 0.779 AC.±3.	USE:  USE:  EXISTING:	RESIDENCE  RESIDENCE  PROPOSED:	RESIDENCE W/ GARAGE RESIDENCE W/ GARAGE 4.	UTILITIES:		PUBLIC WATER AND SEWER UTILITIES:		PUBLIC WATER AND SEWER PUBLIC WATER AND SEWER 5.	DEED REF:		42843/48  DEED REF:		42843/48  42843/48  6.	TAX ACCOUNT:	1501920231 TAX ACCOUNT:	1501920231 1501920231 7.	ZONING:  		BL, DR-16 ZONING:  		BL, DR-16 BL, DR-16    				(PER 1"=200' ZONING MAP 091A2) (PER 1"=200' ZONING MAP 091A2) 8.	TAX MAP:		91 TAX MAP:		91 91 GRID: 		8 8 PARCEL: 		287 287 9.	LOCATED IN ZONE 'AE' (1% ANNUAL BASE FLOOD ELEVATION OF 6 FEET) PER FLOOD INSURANCE LOCATED IN ZONE 'AE' (1% ANNUAL BASE FLOOD ELEVATION OF 6 FEET) PER FLOOD INSURANCE RATE MAP (FIRM) PANEL 2400100435G DATED MAY 5, 2014. 10.	NO PREVIOUS ZONING CASES NO PREVIOUS ZONING CASES 11.	PREVIOUS PERMITS: B788084 ISSUED 04/29/2013 FOR GRADING FOR ROADWAY WIDENING FOR PREVIOUS PERMITS: B788084 ISSUED 04/29/2013 FOR GRADING FOR ROADWAY WIDENING FOR BALTIMORE COUNTY ROADS. B970580 FOR CONSTRUCTION OF THE GARAGE SHOWN ON THIS PLAN B975400 FOR INTERIOR ALTERATIONS TO GARAGE 12.	SITE LIES WITHIN THE CHESAPEAKE BAY CRITICAL AREA. SITE LIES WITHIN THE CHESAPEAKE BAY CRITICAL AREA. 13.	THERE ARE NO HISTORIC FEATURES ON SITE NOR IS THE SITE ITSELF HISTORIC. THERE ARE NO HISTORIC FEATURES ON SITE NOR IS THE SITE ITSELF HISTORIC. 14.	SETBACKS FOR BUSINESS LOCAL (BL) ZONE SETBACKS FOR BUSINESS LOCAL (BL) ZONE REQUIRED				PROVIDED PROVIDED FRONT			10'*					100'+ 10'*					100'+ 100'+ + SIDE (NORTH)	0'** 				 	16'+ 0'** 				 	16'+  	16'+ 16'+ + SIDE (SOUTH)	0'** 				 	40'+  0'** 				 	40'+   	40'+  40'+  +  REAR			0'**					210'+ 0'**					210'+ 210'+ + *NOTE: 	MINIMUM 40' FROM STREET CENTERLINE MINIMUM 40' FROM STREET CENTERLINE **NOTE: 	MINIMUM 10' FOR NON-RESIDENTIAL BUILDINGS WHEN NOT ABUTTING A RESIDENTIAL ZONE MINIMUM 10' FOR NON-RESIDENTIAL BUILDINGS WHEN NOT ABUTTING A RESIDENTIAL ZONE 15.	BASE FLOOD ELEVATION: 					6' BASE FLOOD ELEVATION: 					6' 6' 16.	FLOOD PROTECTION ELEVATION: 				8.5' FLOOD PROTECTION ELEVATION: 				8.5' 8.5' 17.	DESIGN FLOOD ELEVATION (NEW CONSTRUCTION): 	9.5' DESIGN FLOOD ELEVATION (NEW CONSTRUCTION): 	9.5' 9.5' 





AutoCAD SHX Text


DESIGN AND DRAWINGS ARE BASED ON MARYLAND COORDINATE SYSTEM (MCS). HORIZONTAL	-	NAD 83/(2011),   -	NAD 83/(2011),   NAD 83/(2011),   VERTICAL	-	NAVD 88.-	NAVD 88.NAVD 88.
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SCALE: 1" = 30'
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AREAS: EXISTING DWELLING 			= 	1,180 SF  = 	1,180 SF  1,180 SF  GARAGE 			= 	0 SSF = 	0 SSF 0 SSF DRIVEWAY 			= 	1,438 SF = 	1,438 SF 1,438 SF MISC. HARDSCAPE 	= 	1,076 SF = 	1,076 SF 1,076 SF TOTAL 	=	3,694 SF  =	3,694 SF  3,694 SF  PROPOSED DWELLING 			=	1,180 SF =	1,180 SF 1,180 SF GARAGE 			=	1,143 SF =	1,143 SF 1,143 SF DRIVEWAY 			=	1,761 SF =	1,761 SF 1,761 SF MISC. HARDSCAPE 	= 	 684 SF  = 	 684 SF   684 SF  TOTAL 	= 	4,748 SF = 	4,748 SF 4,748 SF LOT COVERAGE: EXISTING 		= 	3,694 SF / 31,421 SF x 100 = 11.8% = 	3,694 SF / 31,421 SF x 100 = 11.8% 3,694 SF / 31,421 SF x 100 = 11.8% 31,421 SF x 100 = 11.8%  SF x 100 = 11.8% PROPOSED 	= 	4,748 SF / 31,421 SF x 100 = 15.2% = 	4,748 SF / 31,421 SF x 100 = 15.2% 4,748 SF / 31,421 SF x 100 = 15.2% 31,421 SF x 100 = 15.2%  x 100 = 15.2% *NOTE: 	MAXIMUM ALLOWABLE LOT COVERAGE BASED ON PARCEL MAXIMUM ALLOWABLE LOT COVERAGE BASED ON PARCEL SIZE BETWEEN 21,781-36,300 SF IS 5,445 SF. COVERAGE IN CHESAPEAKE BAY CRITICAL AREA (CBCA) BUFFER: EXISTING		=	0 SF =	0 SF 0 SF PROPOSED		=	0 SF=	0 SF0 SF
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Exhibit 5
Patrick C. Richardson, Jr., PE
EDUCATION
BSCE University of Delaware, 1982
Professional Engineer in Maryland 1988, Virginia 1993, Washington DC 1997, Delaware 1997

WORK EXPERIENCE

October 1999 to Present, Richardson Engineering, LLC

Owner of engineering firm specializing in Commericial and Residential Land Development. Work
includes preparation of zoning plats, site development plans and project management for site development
projects. Projects including: Cockeysville Elementary School PAL Center, Soukup Arena Recreation
Center in Honeygo, Club House for Roland Run Club, Pizza Hut Stores in Baltimore and Anne Arundel
Counties, Giant Food Stores in Baltimore City and County, Krispy Kreme Stores in Maryland, Verizon
switch station expansions in Maryland, Parkway 100 and Techwood Center in Anne Arundel County, and
Columbia Technology Campus in Howard County, Elkridge Crossing mixed use development in Howard
County.

July 1999 to September 1999, Purdum and Jeschke, LLC

Chief engineer responsible for preparation of layout and construction documents for commercial land
developments. Work included preparation of zoning plats, site development plans and project management
for sites in Maryland. Projects including: Loyola College play fields, Baltimore City. Md.; St Paul’s
Lutheran Church, Baltimore Co.; Red Star Yeast, Baltimore City; Giant Food Stores in Baltimore City.

February 1997 to June 1999, William Monk, Inc.

Chief engineer responsible for preparation of layout and construction documents for commercial land
developments. Work included preparation of zoning plats, site development plans and project management
for sites in Maryland and Washington DC.

Major projects including: Edmondson Square Shopping Center, Baltimore City, Md. Amoco Oil
Company, sites in Baltimore, Anne Arundel, Prince George’s, Howard and Baltimore City. Chick-fil-A
Restaurant, Baltimore, Anne Arundel and Frederick Co., Md. International Trade Center Office
Warehouse, Anne Arundel Co. Md. KFC Restaurants in Maryland and Washington DC.

April 1986 to Jan. 1997, STV Incorporated

Project Manager in the Site Development Department. Responsible for supervision of the preparation of
design documents for the department, including review and sealing all documents submitted to reviewing
agencies.

Major projects including: The New International Terminal at BWI Airport: Responsible for management
of the civil aspects of the site construction including airfield taxiway and hardstand construction,
reconstruction of the existing roadways and extention of the upper level roadway bridge to service the
building addition. FILA Warehouse - 650,000 SF warehouse in Brandon Woods Industrial Park, Anne
Arundel County, Md. Work included coordination with ongoing infrastructure grading, utilities,
construction and sediment control for the adjacent activities. FILA Warehouse - 500,000 SF warehouse in
Holabird Industrial Park, Baltimore City, Md. Work included getting permission to construct across
Municipal Utilities, and Chesapeake Bay Critical Area mitigation. Amoco Oil Company Convenience
Mart on Route 140 and Sandymount Road, Carroll County, Md. Blockbuster Video - New store in
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Richardson Engineering, LLC

Jacksonville, Baltimore County, Md. EXXON Company USA - Demolish and Rebuild’ Belvedere and
York Roads, Baltimore City, Md. Parkway Crossing Shopping Center - Work included reconstruction for
several stores, and a new culvert and access from Perring Parkway including a State Highway Access Permit
and WRA approval. Old Dominion Freight Lines - 25,000 SF Addition to existing warehouse, Howard
County, Md. Ashton Meadows 300 unit apartment complex in Howard County, Md. Sunrise House of
Towson 56 unit three story assisted living facility, Baltimore County, Md. SCM Chemicals Hawkins Point
Plant Numerous projects including (2) million gallon tanks and secondary containment, chlorinator
replacement, railroad track improvements, technical center building addition and secondary containment
for existing tanks. Work included a stormwater management master plan for the facility, Chesapeake Bay
Critical Area mitigation and railroad track design. National Gypsum - Canton Plant expansion including
dock improvements, storm water management for the Chesapeake Bay Critical Area, grading, utilities, and
sediment control. Bayview Medical Campus - Design of infrastructure for the first phase of development
of the campus including 0.6 mile road and utilities, and a 19 acre park with a pond.

February 1985 to March 1986, Spellman, Larson and Associates
Engineer/Designer/Draftsman for land development projects in Baltimore County

May 1982 to January 1985, CBI Industries

Engineer for construction of steel plate structures. Field engineer responsible for layout of materials, and
coordination with field personnel. Worked on the Peach Bottom No. 2 Recirculation and Reheat Piping
Replacement preparing procedures and policies for the construction and field supervision of the work.










Board of Appeals of Baltimore County

JEFFERSON BUILDING
SECOND FLOOR, SUITE 203
105 WEST CHESAPEAKE AVENUE
TOWSON, MARYLAND, 21204
410-887-3180
FAX: 410-887-3182

October 27, 2021

NOTICE OF ASSIGNMENT

IN THE MATTER OF: Lucky Star, LLC

7/20/21

8/9/21

8/11/21

8/11/21

8/13/21

8/13/21

9/9/21

Re:

11 Lynbrook Road

21-109-A 15" Election District; 7" Councilmanic District

Petition for Variance relief from BCZR § 400.3 to allow an accessory structure (garage) to be 20° height
in lieu of the permitted 15° height.

Opinion and Order of the Administrative Law Judge wherein the Petition for Variance was
DISMISSED AS MOOT, and the garage permitted to remain as constructed with no additional building
permit required.

Motion for Reconsideration filed by People’s Counsel for Baltimore County.

Response to Motion for Reconsideration filed by Dino C. La Fiandra, Esquire on behalf of Lucky Star,
LLC, Petitioner.

E-mail to ALJ from People’s Counsel for Baltimore County providing additional information.,

E-mail to ALJ from People’s Counsel for Baltimore County responding to Response to Motion for
Reconsideration.

E-mail to ALJ from People’s Counsel for Baltimore County providing an algebraic mathematical
correction.

Order on Motion for Reconsideration wherein the Administrative Law Judge GRANTED the Motion
based on the Petitioner’s residential use of the garage as reflected in the Site Plan (Pet. Ex. 1); and the
Petition for Variance was GRANTED, with conditions.

ASSIGNED FOR:  FEBRUARY 17, 2022, AT 10:00 A.M.

The above scheduled hearing will be held remotely using WebEx for audio and video
participation. Call-in information and a link to the hearing will be posted on our
web calendar at www.baltimorecountymd.gov/departments/appeals the night
before.

A complete set of exhibits must be emailed at least 48 hours before the
hearing to appealsboard@baltimorecountymd.gov in a format that
complies with MDEC (Maryland Electronic Court) standards.





Notice of Assignment

In the matter of: Luck Star, LLL.C
Case number: 21-109-A
October 27,2021

Page 2

NOTICE:

e This appeal is an evidentiary hearing. Parties should consider the advisability of retaining an attorney.

¢ Please refer to the Board’s Rules of Practice & Procedure, Appendix B, Baltimore County Code.

+ No postponements will be granted without sufficient reasons; said requests must be in writing and in
compliance with Rule 2(b} of the Board’s Rules. No postponements will be granted within 15 days of
scheduled hearing date unless in full compliance with Rule 2(c).

* If you require special accommodaticns, please contact this office at least one week prior to hearing date.

If you do not hayve access to a computer or smart device, please contact our office for the call-in

information the day before the scheduled hearing.

c. Counsel foﬁ Petitioners
Legal Owner

i

People’s Counsel for Baltimore County/Appellant

Patrick C. Richardsoh, Jr./Richardson Engineering, LL.C

Paul M. Mayhew, Managing Administrative Law Judge
Steve Lafferty, Director/Department of Planning

C. Pete Gutwald, Director/PAI

James R. Benjamin, Jr., County Attorney

Nancy C. West, Assistant County Attorney

Krysundra Cannington, Administrator

: Dino C. La Fiandra, Esquire
: Lucky Star, LLC

: Peter M. Zimmerman, Esquire
Carole S. Demilio, Esquire
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JEFFERSON BUILDING
SECOND FLOOR, SUITE 203
105 WEST CHESAPEAKE AVENUE
TOWSON, MARYLAND 21204
410-887-3180

"Rtk D 8§773182
NOTICE OF DELIBERATION

IN THE MATTER OF:  Lucky Star, LLC
11 Lynbrook Road
21-109-A 15" Election District; 7" Councilmanic District

Re: Petilion for Variance relief from BCZR § 400.3 to allow an accessory structure (garage) to be 20” height
in lieu of the permitted 15° height.

7120121 Opinion and Order of the Administrative Law Judge wherein the Petition for Variance was
DISMISSED AS MOOT, and the garage permitted to remain as constructed with no additional building
permit required.

8/9/21 Muotion for Reconsideration filed by People’s Counsel for Baltimore County.
8/11/21 Résponse to Motion for Reconsideration filed by Dino C. La Fiandra, Esquire on behalf of Lucky Star,
: LLC, Petitioner. :

8/11/21 E-mail to ALJ from People’s Counsel for Baltimore County providing additional information.

8/13/21 E-mail to ALJ from People’s Counsel for Baltimore County responding to Response to Motion for
Reconsideration.

8/13/21 E«mail to ALJ from People’s Counsel for Baltimore County providing an algebraic mathematical
carrection.

9/9/21 Order on Motion for Reconsideration wherein the Administrative Law Judge GRANTED the Motion

based on the Petitioner’s residential use of the garage as reflected in the Site Plan (Pet. Ex. 1); and the
Petition for Variance was GRANTED, with conditions.

This muatter hav.ifﬂ;g been heard and concluded on February 17, 2022, a pub!ib deliberation has been

ASSIGNED FOR; APRIL 21, 2020, AT 9:00 A.M.

The above scheduled public deliberation will be held remotely using WebEx for audio
and video participation. Call-in information and a link to the public deliberation
will be posted on our web calendar the night before at
www.baltimorecountymd.gov/departments/appeals.

NOTE: PUBLIC DELIBERATIONS ARE OPEN WORK SESSIONS WHICH ALLOW THE PUBLIC TO
WITNESS THE DECISION-MAKING PROCESS. A WRITTEN OPINION AND ORDER WILL BE
ISSUED BY THE:BOARD WITHIN A REASONABLE TIMEFRAME AFTER DELIBERATION AND A
COPY SENT TO ALL PARTIES.

L
I






Notice of Deliberation

In the matter of: Lucky Star, LLC
Case number; 21-109-A

March 2, 2022

Page 2

If you do not hdve access to a computer or smart device, please contact our office for the call-in
information the day before the scheduled deliberation.

Krysundra Cannington, Administrator

C. Counsel for Petitioners : Dino C. La Fiandra, Esquire
Legal Owner : Lucky Star, LLC
People’s Counsel for Baltimore County/Appetlant : Peter M. Zimmerman, Esquire

Carole S. Demilio, Esquire
Patrick C. Richardsoh, Jr./Richardson Engineering, LLC

Paul M. Mayhew, Managing Administrative Law Judge
Steve Lafferty, Director/Department of Planning

C. Pete Gutwald, Director/PAI

James R. Benjamin, Jr., County Attorney

Nancy C. West, Assistant County Attorney







IN THE MATTER OF * BEFORE THE
LUCKY STAR, LLC — PETITIONER

FOR VARIANCE ON THE PROPERTY * BOARD OF APPEALS
LOCATED AT 11 LYNBROOK ROAD

# OF
15" ELECTION DISTRICT
7% COUNCILMANIC DISTRICT * BALTIMORE COUNTY
% CASE NO.; 21-109-A
* * % * L % #* * * * & L *

OPINION

This case comes to the Board of Appeals of Baltimore County (the “Board™) as the result of
a Petition submitted by Lucky Star, LLC (“Lucky Star”) requesting approval for a detached
residential garage of twenty feet in excess of the fifteen foot height requirement for an accessory
structure in a residential zone. Lucky Star requested a finding that a variance was not necessary or,
in the alternative, that a variance be ordered to permit such a structure. Lucky Star was represented
by Dino C. La Fiandra, Esquire. Initially there was no opposition. In an opinion dated July 20, 2021,
Administrative Law Judge Maureen E. Murphy dismissed the Petition as moot, hblding that because
the property was zoned BL, the zoning requirements for a business zonec were applicable. Because
the height restriction in a BL zone for the structure in question is forty feet, no variance was required.

People’s Counsel, Peter Max Zimmerman, Esquire, filed a Motion for Reconsideration. The
gist of its Motion was that because the BL zone was adjacent to a residential zone, any residential
use in the BL zone was controlled by the requirements of the adjacent residential zone. ‘This meant,
according to People’s Counsel,- that Lucky Star did in fact require a variance, which People’s Counsel
did not oppose. Lucky Star took no position on the Motion. In an Opinion dated September 9, 2021,
the Motion for Reconsideration was granted in part and denied in part, but to the extent relevant, the
ALIJ refused to alter the legal conclusion that a residential use in a BL zone was not controlled by the

zoning restrictions in the adjoining residential zone.
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People’s Counsel filed an appeal to the Board. In its appeal, People’s Counsel sought only a
statement that a residential use _in a BL zone is governed by the regulations that govern the adjoining
residential zone. Once again, Lucky Star took no position. People’s Counsel did not oppose the
granting of a variance under Cromwell v. Ward. 102 Md. App. 691 (1995).

The Board held a virtual public hearing on Fébruary 17, 2022. The parties thereafter
submitted post-hearing memoranda. The Board held a remote public deliberation using Webex on
April 21, 2022, In its public deliberation, the Board determined that, under the facts of this mé.tter,
the governing criteria from the neighboring residential zone applied and that Petitioner was required
to obtain a variance in order to have an accessory building greater than fifteen feet high, The Board
further determined that the Cromwell factors were satisfied, and the Petitioner was entitled to a
variance.

The facts are uncontested. The Petitioner called two witnesses before the Board. The first
- witness was Patrick Richardson, a civil engineer. He testified that he drew plans for a twenty foot
attached garage to the subject property, which is a residence at 11 Lynbrook Road. The property is
zoned BL. The permitted uscs in a BL zone are contained in BCZR § 230.1.A. A permitted use in a
BL zone is any use in an adjoining residential zone, though that use is also restricted by any
restrictions associated with that adjoining residential zone. BCZR § 230.1.A.1. In this instance, the
adjoining residential zone — in fact, a sliver of the subject property itself — is D.R. 16. As an attached
garage to a residential building its height could be sixty feet. BCZR § 1B02.2.A. He obtained a
building permit for an attached garage from the County. As construction began, it was discovered
that the topography prevented an attached garage, so it was built as an unattached garage, ie., an
accessory structure. No alternative building permit was sought or obtained before construction ofthe
unattached structure. When the County inspected the completed project, Petitioner was told that it

needed to obtain a post hoc variance because, as an unattached garage, its height was limited to fifteen
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feet, BCZR § 400.3. Though this was a BL zone, because the house was being used as residential
rental property, the building requirements were found in BCZR § 230.1.A.1 which requires reference
to the adjoining residential zone. The adjoining property was zoned D.R. 16. BCZR § 400.3 provides
that an accessory building in a D.R. 16 zone can only be fifteen feet high. Mr. Richardson asserted
that because this was a BL zone, the forty foot height requirement for BL zones applied
notwithstanding the residential use. BCZR § 231.

The second witness was Wa-Yi Lau who is the principal of Lucky Star. The original Petition
indicated that she wanted to use the garage for personal reasons. However, the situation became
murkier when she testified that maybe she would use the garage for business purposes. Such a use
would not require a variance. She acknowledged that the dwelling had historically been a residential
rental property, but she indicated that she might use it as an office for Lucky Star in the future,

People’s Counsel presented no live witnesses, but it did offer an email chain between People’s
Counsel and Jeffrey Perlow, Chief of the Baltimore County Office of Zoning Review. The emails
reflect Mr. Perlow's view that the adjoining residential restrictions should apply.

DISCUSSION

The Petition and site plan were pegged to residential use, and the ALJ opinion likewise. It
was initially presented to the Board in that context, and it was only when Ms. Lau off-handedly and
unexpectedly raised the ‘possibility of a commercial use for the residence did the analysis veer away
from what everyone had believed was the framework for this matter. It is appropriate, therefore, to
analyze this case as it was presented: as a request for approval for an accessory structure to a
residential property in a BL zone.

Because the Board reviews this case de novo, the very act and fact of an appeal make the ALJ
opinion a nullity. We view this matter on a clean slate as though no ALJ opinion had ever been

issued. The record is too scanty, and the facts are far too muddled, to justify a change in the basic
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approach to established variance law under these circumstances. Therefore, we reject the argument
put forth by Mr. Richardson that no variance was needed. Instead, we turn to Cromwell.

Under Cromwell v. Ward a property owner can receive a variance from a zoning restriction
if the property is unique and if the property owner would otherwise suffer practical difficulty or
unreasonable hardship. These dual requirements are codified in the BCZR at § 307. The Lucky Star
property is clearly unique. Its shape is narrow, irregular, and deep which makes any type of
development difficult. Unlike neighboring propetties, the flood plain covers the entire rear of the
property which also makes for a reduced development area. Indeed, the property is in the Limited
Development Area (“LDA”) which itself is not typical.

As to practical difficulty, the subject property has typically been used for storage of personal
pleasure watercraft. In order to have indoor boat storage — which is important for safety and security
— it is necessary to have a garage with a height of twenty feet. Without being able to exceed the
fifteen foot limitation, such storage is not possible. Additionally, Lucky Star wants to be able to store
some shipments of imported tea, and the twenty foot height is necessary to offload shipments in
inclement weather. These concerns satisfy the practical difficulty requirement.

Finally, the design of the garage is consistent with the design of the residence. Accordingly,
the variance can be granted in strict harmony with the spirit and intent of the BCZR and without any
detrimental effect on the health, safety, or general welfare of the public or of the surrounding property.
It is noteworthy regarding the impact of the variance on the general welfare that neither People’s
Counsel nor the owners of any surrounding property oppose the variance.

CONCLUSION

For the reasons stated above, the request for a variance pursuant to Cromwell v. Ward is

hereby granted.
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ORDER

THEREFORE, IT IS this _Lt{", day of June, 2022 by the Board of Appeals of Baltimore
County

ORDERED that, for the reasons stated in the Opinion that accompanies this Order, the
Petitioner’s Request for Variance Relief pursuant to Section 307 of the Baltimore County Zoning
Regulations (“BCZR”) to permit the construction of a twenty foot unattached garage at 11 Lynbrook
Road in lieu of the required height restriction of fifteen feet is GRANTED.

Any petition for judicial review from thié decision must be made in accordance with Rule 7-

201 through Rule 7-210 of the Maryland Rules.

BOARD OF APPEALS
OF BALTIMORE COUNTY

borah Dopkin,(Panet Chaif

6) /[/vuc% %
Josepk 1. EM

Adaw T. Sampson
Adam T. Sampson






Woard of Appeals of Waltimore Countp

JEFFERSON BUILDING
SECOND FILOOR, SUITE 203
105 WEST CHESAPEAKE AVENUE
TOWSON, MARYLAND 21204
410-887-3180
FAX: 410-887-3182

June 7, 2022
Peter M. Zimmerman, Esquire Dino C. La Fiandra, Esquire
Carole S. Demilio, Esquire _ Law Office of Dino C. La Fiandra, LLC
Office of People's Counsel 100 West Pennsylvania Avenue, Suite 305
The Jefferson Building, Suite 204 Towson, Maryland 21204 '

105 W. Chesapeake Avenue
Towson, Maryland 21204

RE: Inthe Matter of: Lucky Star, LLC
Case No.: 21-109-A

Dear Counsel:

Enclosed please find a copy of the final Opinion and Order issued this date by the Board of
" Appeals of Baltimore County in the above subject matter.

Any petition for judicial review from this decision must be made in accordance with Rule 7-
201 through Rule 7-210 of the Maryland Rules, WITH A PHOTOCOPY PROVIDED TO THIS
OFFICE CONCURRENT WITH FILING IN CIRCUIT COURT. Please note that all Petitions
for Judicial Review filed from this decision should be noted under the same civil action number.
If no such petition is filed within 30 days from the date of the enclosed Order, the subject file will be
closed.

Very truly yours,

Krysundra “Sunny” Cannington
Administrator

KLChaz
Enclosure
Duplicate Original Cover Letter

c: Wai-Yi Law/TLucky Star, LLC
Patrick C. Richardson, Jr./Richardson Engineering, LL.C
Paul M, Mayhew, Managing Administrative Law Judge
Stephen Lafferty, Director/Department of Planning
C. Pete Gutwald, Director/PAI
Naney C. West, Assistant County Attorney/Office of Law
James R. Benjamin, Jr., County Attorney/Office of Law
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RE: PETITION FOR VARIANCE ) BEFORE THE BOARD OF APPEALS
11 Lynbrook Road )
) FOR BALTIMORE COUNTY
Lucky Star, LLC, Legal Owner, )
Petitioner. ) CASE NO. 2021-0109-A
)
)

PETITIONER LUCKY STAR LLC’S RESPONSE TO MOTION FOR SUMMARY JUDGMENT
AND PREHEARING STATEMENT

Petitioner, Lucky Star, LLC, by and through its attorney, Dino C. La Fiandra, Esquire and
The Law Office of Dino C. La Fiandra, LLC, responds to People’s Counsel’s Motion for
Summary Declaratory Judgment and Prehearing Statement, and states:

1. Petitioner seeks a variance from BCZR § 400.3 (Accessory Buildings in a Residential
Zone / Height) to permit an accessory structure (garage) of 20 feet in height in lieu of 15
feet otherwise allowed.

2. On July 20, 2021, after a public hearing, the ALJ dismissed the Petition for Variance as
moot, concluding that BCZR §400.3 does not apply to the case at bar because the
accessory structure is located within a commercial zone, and by its terms, BCZR, §400.3
only applies to residential zones.

3. On August 9, 11, and 13, People’s Counsel filed and supplemented a Motion for
Reconsideration of the ALJ's dismissal of the Petition for Variance. In its Motion for
Reconsideration, People’s Counsel stated it did not oppose the variance sought by the
Petitioner, but it objected to the legal basis upon which the ALJ found that BCZR, §400.3
does not apply to the accessory structure at issue. Therefore People’s Counsel objected
to the dismissal to the Petition. People’'s Counsel raised substantive and procedural
issues. The Petitioner responded and did not oppose the Motion for Reconsideration.

Instead, in its response, the Petitioner advanced the factual elements proven to the ALJ





at the zoning hearing which entitled the Petitioner to variance relief from the height limit
of BCZR §400.3, namely that the property in question is unique and that the Petitioner
will experience a practical difficulty if the variance relief is not granted.

. Thereafter, on September 9, 2021, the ALJ granted People’s Counsel’s Motion for
Reconsideration. Upon reconsideration, instead of dismissing the Petition, the ALJ
found the property to be unique and that the Petitioner would suffer a practical difficulty if
the variance relief were not granted. Accordingly, the ALJ granted the variance for an
accessory garage of 20 feet in height in lieu of 15 feet other allowed.

Still not satisfied with the ALJ'’s ruling, People’s Counsel appealed to the Board of
Appeals. This de novo appeal followed.

Petitioner’s sole goal in this case is to secure the height variance for which it has
applied. To that end, Petitioner intends to present evidence to the Board at the hearing
in this matter that the Property is unique, and that the Petitioner will experience practical
difficulty if the variance were not granted.

Petitioner does not intend to advance the legal theory that BCZR, §400.3 (Accessory
Buildings in Residential Zones) does not apply in this case.

Nonetheless, People’s Counsel seeks a declaration from this Board that BCZR, §400.3
(Accessory Buildings in Residential Zones) applies to accessory structures in non-
residential zones as stated in its Motion for Summary Declaration. Petitioner neither
opposes nor consents to any such declaration by Board and Petitioner leaves the
propriety of any such declaration to the judgment of the Board.

. As a procedural matter, state law and the County Charter require that the Board make
findings of fact and conclusions of law based on evidence of record after a hearing.

Accordingly, any such declaration, if there is to be one, must come after the hearing in






this case and the presentation of evidence by the Petitioner. See, Md. Code, Local
Government Art., § 10-305(a)(4) and Baltimore County Charter, § 603(d).

10. Petitioner is confident that the evidence will show that the Property is unique, that
practical difficulty will result if the variance is not granted, and that the variance may be
granted within the spirit and intent of the zoning regulations.

11. Petitioner reserves further comment and response to the Motion for Declaratory
Judgment for its opening statement at the hearing in this matter.

Respectfully submitted,

February /4, 2022 | Lo € Ve pesXi—
Date Dino C. La Fiandra, Esquire

THE LAW OFFICE OF DINO C. LA FIANDRA, LLC
100 W. Pennsylvania Avenue, Suite 305

Towson, Maryland 21204

443-204-3473

Attorney for Appellant

Certificate of Service

| certify that on February [ é{ , 2022, | sent a copy of the foregoing Response by
email to Peter M. Zimmerman, People’s Counsel for Baltimore County at

Kmopliscounsel@baktimorecountymd.gov.

Dino C. La Fiandra







Baltimore County, Maryland
OFFICE OF PEQPLE'S COUNGSEL

Jefferson Building
105 West Chesapeake Aveénue, Room 204
Towson, Maryland 21204

410-887-2188
Fax: 410-823-4236

PETER MAX ZIMMERMAN ’ ' CAROLE S. DEMILID
People's Counsel September 14, 2021 Deputy People's Counsel

SENT VIA EMAIL TO: AdministrativeHearmgs@hbaltimorecountymd.gov-
Paul Mayhew, Managing Administrative' Law Judge

Office of Administrative Hearings

105 West Chesapeake Avenue, Suite 103

Towson, MDD 21204

RE: Lucky Stat, LLC
11 Lynbrook Road
Case No.: 2021-109-A
Dear Judge Mayhew:

Please enter this de novo appeal by the People’s Counsel for Baliimore County to the
County Board of Appeals from the final Order on Motion for Reconsideration dated September
9, 2021 by the Baltimore County Administrative Law Judge in the above-entitled case. This
appeal also. challenges the Opinion and Order dated July 20, 2021, in that it was not modified or
reversed, and thereby was perpetuated and sustained in the final order.

Please forward copies of any papers pertinent to the appeal as necessary and appropriate.

Very truly yours,

%’2 Hax Ly, M e

Peter Max Zimmerman |
People’s Counsel for: Baltitiore County

ol 90l

Carole S. Demili
Deputy People’s Counsel

PMZ/CSDhmw

ce:  Dino LaFiandra, Esquire, Attorney for Petitioner, del@lafiandralaw.com
Patrick Richardson, Representative for Pet‘itioner, rick@richardsonengineering. net
Steve Lafferty, Planning Office Director, slafferty@baltimorecountymd.gov
Jeff Perlow, Zoning Supervisor, mlow@balumotecountvmd gov

’C Pete Guiwald, Director of P.A.L, epgutwa d@bainmmecounggmd gov







Tammy Zahner

From: Peoples Counsel

Sent: Wednesday, February 23, 2022 2:07 PM

To: Appeals Board

Cc: Dino La Fiandra; Rick@richardsonengineering.net; Jeffrey N Perlow
Subject: Lucky Star LLC - 11 Lynbrook Road- Case No. 2021-109-A
Attachments: Ltr to CBA Panel on Lucky Star LLC with attachments - 2021-109-A.pdf

Good Afternoon,
Attached for filing, please find a letter from our office relating to the above-mentioned case.

Rebecca M. Wheatley, Legal Secretary
People’s Counsel for Baltimore County
105 West Chesapeake Avenue, Suite 204
Towson, Maryland 21204

(410) 887-2189 Direct Dial

(410) 887-2188 Office






Debra Wilez _

From: Peter Max Zimmerman

Sent: Friday, August 13, 2021 1:36 PM

To: Administrative Hearings; Maureen E Murphy

Cc: Dino La Fiandra; Jeffrey N Perlow; Jenifer G. Nugent; Peter Gutwald; John Bryan

Subject: Mathematics correction --- Zoning Case No. 20121-109-A, 11 Lynbrook Road, Lucky
Star

Dear Judge Murphy,

Please accept this algebraic mathematical correction. At the scale of 1 inch = 30 feet on the site plan, my ruler
measurement of 1/8 inch for the distance the front of the garage extends beyond the rear boundary of the side wall
foundation wall should be corrected to 3.75 feet rather than 2.4 feet. 1/8 (inch) x 30 (feet perinch) =X. X=3.75.

This does not change the legal analysis. It just means that the garage extends further into the side yard than | previously
assumed and said.

Please, therefore, accept this correction of my rusty algebra, which came to mind after | sent the previous e-mail about
an hour ago.

Peter Max Zimmerman, People’s Counsel 410 887-2188





Debra Wilex

From: Peter Max Zimmerman

Sent: Friday, August 13, 2021 12:38 PM

To: Administrative Hearings; Maureen E Murphy

Cc: Dino La Fiandra; Jeffrey N Perlow; Jenifer G. Nugent; Steve Lafferty; Peter Gutwald; John
Bryan

Subject: Zoning Case 2021-109-SPH; 11 Lynbrook Road; Lucky Star<LLC, Peitioner

Dear Judge Murphy,

Upon receipt of Mr. Dino LaFiandra’s response, | need to reply and respectfully add or clarify my reasons for
disagreement particularly with his argument in the last paragraph of his letter. He there argues that there is no need for
a locational variance for the garage. | contend that it is located partly in the side yard rather than “only in the rear yard,”
as required under BCZR Sec. 400.1. This turns out to be another issue of significance and public interest. To support his
argument that the garage is not in the side yard, Mr. LaFiandra cites the BCZR Sec. 101.1 definition of YARD, SIDE and
refers therein to the location of the of the rear foundation wall of the main building. Here is the definition of YARD, SIDE

“ A yard extending from the front yard to the rear yard, between the side lot line and the side
foundation wall of the main building.”

The site plan, if accurate, shows a 48.29’ x 24.41 rectangle as the front part of the dwelling, which rectangle then
extends rearward with an unnamed connected rear addition or extension of 7.5’ (1/4 inch on the site plan, measured by
ruler, the length then calculated at the stated scale of 1”=30 feet) having the same width as the rest of the building, and
with an apparent staircase. This looks to have side and rear walls of normal height.

There is then shown a brick patio extending another 15’ back (1/2 inch, measured by ruler) for half the width of the rear
extension. As a result, the length of the entire structure may be calculated as 73.5 feet. The site plan states, as to the
brick patio, “TBR”. | will assume this means “To Be Removed.” Because the garage has already been constructed, the
patio should already correlatively have been removed. | do not know if this has happened. Anyway, | will address the
situation either way.

The brings me to the 1143 square feet garage structure. As shown, it is located about 2.4 feet in length (1/8 inch on the
plan at 1’ =30 feet scale as measured by ruler) to the side of the side building foundation wall, including the rear
addition. In other words, its front extends into the side yard 2.4 feet forward of the rear boundary of the side building
wall foundation of the main building. Even if the garage crosses the line of the side foundation wall by a single
millimeter, it is then partially in the side yard and not “only in the rear yard,” as required by BCZR Sec. 400.1. Thisis a
bright line situation. As in baseball or tennis, if the ball is out by even a millimeter, sometimes necessitating video
review, then the ball is out. In football (world soccer), it sometimes requires Video Assistant Referee (VAR) review to
show whether the ball is over the goal line, even by a millimeter. In basketball, if the player’s foot is slightly on the
outside line of the court, then he or she is out of bounds. We can add a plethora of other examples. ( | have not included
in my calculation the front and side concrete pad shown for the garage. It is unclear how this differs from the driveway.
If this is considered an effective part of the garage, the side yard location then looks to extend about 7 feet, just about
the length of the rear addition.)

In other words, in order to be in the side yard here does not mean the location of the garage has to be entirely in the
side yard or any particular fraction. As long as the side yard location is greater than zero, then it counts. It may be that if
it were just an inch or two, nobody would notice in this context, as contrasted with tiny fractional measures in sports.
But we are talking about at least 2.4 feet. This is not an insignificant number, especially when one keeps in mind that

1





the minimum side and rear setbacks from lot lines for accessory buildings are 2.5 feet. BCZR Sec. 400.1. If 2.4 feet were
to be excused, then why not 3, 4, 5 or more. It's a slippery slope situation. To repeat, the law draws a clear line here.

My analysis reflects that the main building includes the addition. There should be no genuine dispute that what i call the
“addition” or “extension” {or by any other name that fits) is part of the main building and that it has a side foundation
wall. As for the definition of “main” building, there is no direct BCZR definition. But it is contextually and effectively to bhe
deduced from the BCZR Sec. 101.1 definition of Accessory Building;

“ACCESSORY BUILDING: One which is subordinate and customarily incidental to and on the same lot
with a main building. A trailer shall not be considered an accessory building. A structure connected to a principai
building by a covered passageway or with one wall in common shall not be considered an accessory building.”
Emphasis supplied.

This definition differentiates accessory from main buildings based on the simple fact of connection, even by one wall.
diffarentiates what is attached from what is detached. This means that an attached or connected structure, whether it
be an addition, rear garage, solarium, patio, deck, pool house, barn are or become part of the main building, as opposed
to being an accessory building. Even an attached carport --- front, side, or rear --- would be part of the main building
because it would share at least one wall.

Furthermore, this addition, as with every such addition, garage, solarium, deck, patio, etc., whether enclosed or not,
must have some foundation, whether natural or man-made. The Webster’s Third New international Dictionary definition
of “foundation,” (2002, Page 898) includes:

“foundation: ... n. ... 2 a : the basis upon which something is founded : the basis upon which something
stands or is supported .... 4 a : an underlying natural or prepared base or support (the terrain ... has a gracefully
undulating surface over a limestone - {i.e foundation) .... 5: a body of ground upon which something is built
up or overlaid ...”

In sum, the garage as shown is in the side yard by at least 2.4 feet, that is to say, 2.4 feet forward of the side yard
foundation wall of the main building extension. That is more than encugh to require a variance in order to locate in the
side yard in lieu of “only in the rear yard.” '

While it is unnecessary to reach the further question concerning the 15’ longer brick patic (if not removed), it is quite
possible that its edge construction may be viewed to include side foundation walls, whether short or tall. The Webster's
Third New International Dictionary definition of "Wall” is quite broad and includes, Page 2572:

“p. ... 6 a the external layer of structural material surrounding an object ....7 a (1) something
resembling a wall in appearance ...."

Moreover, there is no doubt that the brick patio has a foundation, whether natural or man-made.

* * *

In conclusion, this additional research and analysis confirms my observation that the garage is partly' in the side vard. It is
therefore necessary, in my opinion, that the petition be amended to include a request for side yard variance, and that
this be another facet of the reconsideration and review process. Because this issue has become a matter of controversy,
it will be of public interest to get it resolved, as well as the public interest issue of the application of BCZR Secs. 400.1 to
400.3 to the B.L. Zone and other zones in comparable positions.

Thank you in advance for your continuing attention to this case and my motion for reconsideration.

Peter Max Zimmerman, People’s Counsel, 410 887-2188





Debra Wilex

From:
Sent:
To:

Cc:
Subject:

Follow Up Flag:
Flag Status:

Dear Judge Murphy,

Peter Max Zimmerman

Wednesday, August 11, 2021 1:04 PM

Maureen E Murphy; Administrative Hearings

Dino La Fiandra; Jeffrey N Perlow; Jenifer G. Nugent; Steve Lafferty; John Bryan
Zoning Case No. 21-109-A, 11 Lynbrook Road, additional citation for Motion for
Reconsideration

Follow up
Flagged

After | filed my office’s motion for reconsideration on August 9, Zoning Supervisor Jeffrey Perlow reminded me also of
BCZR Sec. 1B01.1.A.18, particularly subsection g.

This, of course, is the D.R. Zone permitted use by right provision which specifically addresses accessory buildings in D.R.
Zones, including garages and other accessory buildings and structures subject to BCZR Sec. 400.

It brings to mind also that similar provisions are in several of the R.C. residential zones, such as Sec. 1A03.3.A.9 .f for the
R.C. 4 Zone and Sec. 1A04.2.A.11.f for the R.C. 5 Zone.

While our argument does not depend on these provisions, they reinforce even more explicitly the point that the B.L.
Zone incorporation of the D.R. Zone uses permitted and as limited per BCZR Sec. 230.1.A.1 effectively engrafts the D.R.
Zone accessory building provisions, along with the incorporated permitted dwelling use. Therefore, BCZR Secs. 400.1 to

400.3 apply.

| thank Jeff Perlow once again for his contributions here.

Respectfully, Peter Max Zimmerman, People’s Counsel, 410 887-2188






RE: PETITION FOR VARIANCE # BEFORE THE OFFICE
11 Lynbrook Road; E/S of Lynbrook Rd,
320 ft South of the center line of Eastern Blvd * OF ADMINSTRATIVE
15" Election & 7" Councilmanic Districts
Legal Owner(s): Luck Star LLC ¥ HEARINGS FOR
Petitioner(s)
* BALTIMORE COUNTY

* 2021-109-A

* * * * * * * * * & * * *

ENTRY OF APPEARANCE

Pursuant to Baltimore County Charter § 524.1, please enter the appearance of People’s
Counsel for Baltimore County as an interested party in the above-captioned matter. Notice
should be sent of any hearing dates or other proceedings in this matter and the passage of any
preliminary or final Order. All parties should copy People’s Counsel on all correspondence sent

and all documentation filed in the case.

Peter Maw Zimumermand rmw
PETER MAX ZIMMERMAN
People’s Counsel for Baltimore County

Cawole S. Demilio [rmw
CAROLE S. DEMILIO

Deputy People’s Counsel
Jefferson Building, Suite 204
105 West Chesapeake Avenue
Towson, MD 21204

(410) 887-2188

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 26th day of May, 2021, a copy of the foregoing Entry
of Appearance was emailed to Richardson Engineering, LLC, 7 Deneison Street, Timonium,
Maryland 21093, Rick@richardsonengineering.net, & Dino LaFiandra, Esquire, 100 W.
Pennsylvania Avenue, Suite 305, Towson, Maryland 21204, dcl@lafiandralaw.com, Attorney for

Petitioner(s).

Peter Maw Zinumer mown/vinw
PETER MAX ZIMMERMAN
People’s Counsel for Baltimore County







Baltimore County, Maryland
OFFICE OF PEOPLE'S COUNSEL

Jefferson Building
105 West Chesapeake Avenue, Room 204
Towson, Maryland 21204

410-887.2188
Fax: 410-823-4238

PETER MAX ZIMMERMAN Axgust 9, 2021 GAROLE §. DEMILID
People's Counsel . ' Deputy People's Connsel

SENT VIA EMAIL

Maureen E, Murphy, Administrative Law Judge
The Jefferson Building

105 W, Chesapeake Avenue, Suite 103
Towson, Maryland 21204

RE: Luke Star, LLC (sic), actually Lucky Star, LLC
11 Lynbrook Road
Case No.: 2021-109-A

Dear-Judge Murphy:

Upon review of your July 20, 2021 opiiiion and order, our office asks. you to please accept
this letter as a motion for reconsideration under Rule 4K.. We submit that BCZR Secs, 400.1 to 400.3,
covering Accessory Buildings in Residence Zones, do apply to residential buildings in the B.L. Zone
and other nonresidential zones which incorporate D.R. {Density Residential Zone), R.C. (Resource
Conservation) or other residential zone uses. Therefore, the petition for variance should be reviewed
as just that, a petition for variance. We also found several other issues, which we include in our
analysis. Among them is that the there is necessary a side yard variance request in addition to that of
the requested height variance.

1. The owner of the property is Lucky-Star, LLC. (“Lucky™) The petition is for a zoning variance
under BCZR Sec. 400.3 relating to the height of a proposed detached accessory garage building, The
petition mislabels the owner as Luck Star, LLC, apparently a clerical error. The opinion redoes the
ertor as Luke Star, LLC.

2. Preliminarily, we are not inclined on this record to object to the height variance requested in
the petition. However, Lucky would have to preduce evidence to support the granting of the petition,
along with a modest side yard variance.

3 Procedurally, we were surprised to see in the opinion that Lucky brought up the legal issue that
the BCZR Sec. 400.1 to 400.3 accessory building requirements should not apply where the residence
is in a Business Zone. The zoning petition came in as a petition for height variance for an accessory
building in a residence zone. However, your decision to exempt the proposed garage amounts to a
special hearing determination, There was no petition for special hearing to determine the use was
exempt. Lucky is bound by the four corners of the petition, which is a pleading. People’s Counsel v.
Mangione 85 Md. App. 738, 744-5 (1991). There was no jurisdiction to decide what amounts to 4
special hearing in the absence of timely amendment and public notice.






Maureen E. Murphy, Administrative Law Judge
August 9, 2021
Page 2

4. In this context, BCZR Sec. 500.7 prescribes the public notice requirements for a petition for
special hearing, including “... the action requested in the petition.” A special hearing is effectively a
declaratory judgment. Antwerpen v. Baltimore County 163 Md. App. 195, 209 (2005). It is settled,
as a matter of administrative law, that “.. the failure of an administrative official to give proper notice
of a hearing, required by law, is fatal to the jurisdiction of the official or the board to conduct the
hearing ....” Cassidy v. County Board of Appeals 218 Md. 418, 421-25 (1958). See Baltimore Street
Parking Co. v. Mayor & City Council of Baltimore 194 Md. App. 569, 593-94 (2010); 4 Salkin.
American Law of Zoning Sec. 40:21 (2021), updating Anderson’s American Law of Zoning. Had a
special hearing petition been filed pertinent to the zoning issue, I would have presented the argument
made later in this letter that such dwellings are not exempt from BCZR Secs. 400.1-3

5. Turning to the merits, we respectfully disagree with the proposition that buildings and structures
accessory to residences and other residential zone uses are exempt from the standard restrictions in
BCZR Secs. 400.1-3 if the principal residence happens to be located in a Business Zone.

The premise for residences and other residential zone uses in Business Zones is that they are
permitted vicariously as uses “permitted and as limited in the residential zone immediately
adjoining....” BCZR Sec. 230.1.A.1. Here, the site plan shows the immediately adjoining zone as
D.R. i6.

For the purpose of permitting the residential zone use, the adjoining residential zone is essentially
incorporated and grafted, so that the zone becomes a hybrid business/residence zone. It is anomalous
and unreasonable to conclude that the legislative purpose is to exempt buildings accessory to
residential zone uses from the normal restrictions in a zone which has a nonresidential label but which
allows such residential zone uses only by virtue of incorporation from the adjoining residential zone

[ER{-N

We also looked at the B.L. Zone Area Regulations in BCZR Sec. 232. The provisions for front,
side, and rear yard setbacks refer to BCZR Sec. 302 for residences. In turn, BCZR Sec. 302.1 states:

“§ 302.1. - Adherence to Regulations for Adjoining Zone.
Residences hereafter erected in business and manufacturing zones shall be governed by
all height and area regulations for the predominant residence zone which immediately
adjoins, or by D.R.5.5 Zone™
This corroborates the application of residential zone standards to residences in the B.L. Zone.
Please note this issue broadly extends to the main Business Zones (B.L., B.M. and B.R -~
BCZR Secs. 230, 233, 236), the Business Maritime Zones (B.M.M., BM.B,, BM.Y.C. --- BCZR
Secs.216,221, 225) and the O.R.-1 and O.R. 2 Office Zones (BCZR Secs. 2035, 206).

While the situation of the present request does not appear at this juncture to be especially
excessive or offensive, it is plausible that there may be accessory residential situations in the various
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relevant zones where the BCZR Secs. 400.1-3 standards make sense and should apply from any point
of view to projects with potentially problematic locations, lot coverages, setbacks, and/or heights
and/or setbacks.

Accordingly, we disagree with engineer Rick Richardson’s expert opinion on statutory
construction and ultimately your concurrence with his opinion.

6. We contacted Jeffrey Perlow, Zoning Supervisor, to elicit his opinion and experience.
He concurs with our analysis, as reflected in the attached e-mail exchange between August 3 and
August 6. While the e-mail exchange is informal in style, the substance deserves attention.

He observes that his office would have to view your decision as precedent unless reconsidered.
This heightens the importance of the case.

Mr. Perlow adds that a permit for the previously constructed accessory building was recently
issued by the County in compliance with your order. He describes the application as representing that
the accessoty building is for personal/private use. This does not mention the business storage use
included in your opinion. He states his office’s view that a change in occupancy permit would be
tequired if the garage is to be used commercially. We thank Mr. Perlow very much for his input.

7. This prompted us to obtain the SDAT Real Property Data, attached. It shows Lucky Star, LLC
acquired the property by attached deed dated April 30, 2020, recorded May 14, 2020. The property
occupies .78 acres and is listed as residential, 1.5 stories, with 1440 square feet living area. The
residential listing makes it all the more anomalous to exempt the proposal from BCZR Sec. 400.1.

8. After that, we were able to obtain recent permit data. These include attached permit application
B 970580, dated June 15, 2020 and issued July 20, 2020 to Intercoastal Marine, LLC, the previous
owner. It is unclear why Lucky, by then propetty owner, did not file this application, This was for an
attached 1142 square feet garage to the side and waterside. The existing use is stated to be “SFD” and
the proposed use as “SFD and Addition.” There is no mention of commercial use. This apparently
was never built as attached, but rather unilaterally built differently as detached.

Subsequently, on March 6, 2021, Lucky filed attached permit application B 979912 for a
garage, this time stated as detached and on the “Rear (Waterside) of SFD.” This is the application
approved on August 5, 2021 based on your order.

The application states that this permit cancels expired permit 70580 and refers to a change
in construction. The application also says, “Accessory Structure Letter Required.” The implication is
that the garage was already constructed by this time, but detached instead of attached as previously
approved. There is no mention of any zoning issues, with the expectation and implication that an
“Accessory Structure Letter” would suffice. The proposed use is stated to be: “SFD and Garage (For
Personal Use Only).” This is another factor which is inconsistent with the claim that BCZR Secs.
400.1-3 do not apply and also their further information that the garage will be used at least somewhat

commercially.
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Apparently, upon review of this application, the County it looks like the County informed
Lucky that they needed to file a zoning petition, This would explain the present zoning variance
petition filed on April 20, 2021.

9.  Meanwhile, the current April 8, 2021 site plan shows the property has a 1-story house with 1180
square feet. The accessory building is shown as 1-story with 1143 square feet, close to the same size
as the house, with a setback of 17.84 feet from the north boundary.

The location of the garage is actually partiaily, if not to a great exient, in the side yard.
Therefore, it is not “only in the rear yard,” as required under BCZR Sec. 400.1. The petition should
include a request for a side yard variance, albeit partial, under BCZR Sec. 400.1.

The site plan refers to several permits in Note 11, but does not refer to permit application B
979912, There is no mention of when the garage was constructed.

Concurrently, Note 3 lists the “Existing Use” as “Residence” and the “Proposed Use” as
“Residence W/Garage.” Whether or not Lucky now anticipates that the garage will include some
commercial use relating to an offsite business, it is reasonable to infer substantial personal residential
use. All of this again reinforces the conclusion that there is no exemption from the accessory
building/residence zone requirements. There is also again no mention of the existing construction.

The site plan should be corrected to show the complete permit history and existing
construction, and the petition should be amended to include a side yard variance.

Conclusion

From any point of view, BCZR Secs. 400.1-3 apply. There should have been a zoning petition
filed before any construction of the detached garage. Clearly, the 2021 application, after the fact, to
ratify the garage as constructed did raise zoning issues. The permit applications should have reflected
the proposed use as at least partly commercial, if that appears to have been the concept all along.

Despite the problematic history, we still are not inclined to oppose a retroactive variance for
the proposed, now constructed, accessory building which is 20 feet in beight in this location, 5 feet
above the basic maximum under BCZR Sec. 400.3, as well as the modest side yard variance under
BCZ Sec. 400.1. We defer to the zoning and buildings staff as to whether a change of occupancy
permit is required. Our priority is to obtaina resolution which confirms the application of BCZR Secs.
400.1 to 400.3 to this case.

Respectfully, we hope this review of the history and legal analysis will cause you to reconsider
your decision. We ask you to reverse your ruling that the B.L. Zope property is exempt from the
BCZR Secs. 400.1-3 accessory building requirements. This then will require further evidentiary
review to determine whether variances are warranted.

The public interest in the exemption issue is of first impression and of such broad legal
implications that it will warrant further review in the County Board of Appeals if necessary. As a
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matter of law, and on this record, we do not see any legal basis to conclude that the proposed accessory
garage is exempt.

Thank you for your continuing attention to this case.

Sincerely, !

@ 1 ox Lommtrigon

Peter Max Zimmerman
People’s Counsel for Baltimore County

ce: Dino LaFiandra, Esquire, del@lafiandralaw.com
Patrick Richardson, Rick@richardsonengineering.net
Wai-Yi & Jenni Lau, waid2@gmail.com
Jenifer Nugent, Planning Division Chief
Stephen Lafferty, Planning Director
Jeffrey Perlow, Zoning Supervisor
John Bryan, Building Supervisor
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From: Jeffrey N Perlow
Sent: Friday, August 6, 2021 3:27 PM
To: Peter Max Zimmerman
Suhject: RE: AL} Zoning decision in Case No. 2021-109-A, Luke Star, LLC, 11 Lynbrook Road

Pete,

Unfortunately, we ultimately had to approve their building permit because they stated the accessory buiiding was for
their personal/private use only. Code Enforcement or Building Inspections may prove that to be a misrepresentation of
the use stated on the building permit, but that doesn’t change our agreement with your interpretation of the facts. If
you would like to arrange a meeting with the AL to explain the law to her, | would be glad to attend that

meeting. Please let me know. Thanks so muchl

Jeff

From: Peter Max Zimmerman

Sent: Friday, August 06, 2021 11:29 AM

To: Jeffrey N Perlow <iPerlow@baitimorecountymd.gov>

Subject: RE: ALJ Zoning decision in Case No. 2021-109-A, Luke Star, LLC, 11 Lynbrook Road

Thank you very much, Jeff.

I will file a motion for reconsideration. | trust you will be ok with my including our e-mail exchange so as to emphasize
the importance of the issue.

| am going to try to correct what we see as a mistaken analysis.

Peter

From Jeffrey N Perlcw <JPer[ow baitsmorecount md ov>

Sent: Tuesday, August 3, 2021 4:49 PM

To: Peter Max Zimmerman <pzimmerman@ baltimorecountymd.gov>

Subject: RE: ALJ Zoning decision in Case No. 2021-109-A, Luke Star, LLC, 11 Lynbrook Road

Pete,
_The Zoning Review Office agrees with your interpretation completely. We put the building permit on hold hecause we

believe that they would need a Change of Occupancy permit if they are going to use the accessory structure for
commercial purposes. However, if she (or the Board of Appeals) does not reverse the decision, the Zoning Office may
ultimately be bound by her decision and we may have to approve their building permit application in the future.

Jeff

From: Peter Max Zimmerman

Sent: Tuesday, August 03, 2021 10:21 AM

To: Jeffrey N Perlow <jPeriow@baltimorecountymd.gov>

Subject: AL{ Zoning decision in Case No, 2021-109-A, Luke Star, LLC, 11 Lynbrook Road

Hi Jeff,






Thig case began with a typicai betition for height variance for a garage accessory to a dwelling. it went to hearing. AU
Murphy’s July 20, 2021 decision is attached.

The property happens to be in a BL Zone.
At the hearing, Petitioner's consultant Rich Richardson claimed that because the property is in the BL Zone and not the

Residence Zones referred to in BCZR Sec. 400.1, then it is exeript from this section.
The AL agreed with Mr. Richardson and dismissed the petition as moot, allowing the garage to remain as constructed.

| disagree with this interpretation.

Because a dwelling is permitted in the B.L. Zone by virtue of the BCZR Sec. 230.1.A.1 incorporation of the uses
permitted in the immediately adjacent residential zone, here D.RR. 16, then the dwelling use effectively is grafted or
transmuted into a residential zone for the purpose of residential use.

I note that there are many zones which incorporate D.R. Zone uses. These include the O.R-1, Q.R.-2 -~ 205.3, 206.3 ----
and all the Business Maritime Zones —- 216.1, 221.1, 225.1.
So this ruling has larger implications.

| assume that the office has viewed accessory residential buildings and structures as subject to BCZR Sec. 400.1, whether
in residential or business zones, or other zones incorporating D.R. Zone uses.

| would appreciate your thaughts, including any past office policy, written or informal.
| anticipate requesting reconsideration of this rufing.
Thank you as usual.

Peter Max Zimmerman, People’s Counsel






Real Propérty Data Search

Search Result for BALTIMORE COUNTY

View Map View GroundRent Redemption View GroundRent Registration

Special Tax Racapture: None

Account ldentifier: District - 15 Account Number - 1501620231
Owner Information
Owner Name: LUCKY STAR LLC : Use: RESIDENTIAL
Principal Residence: NO
Mailing Address: 7839 SAINT THOMAS LANE Deed Referance: 142843/ 00048
NOTTINGHAM MD 21236-
Location & Siructure Information
Premises Address: 14 LYNBROOK RD Legal Description: 781 AC
BALTIMORE 21220-2809 11 LYNBROOK RD E5
Map: Grid: Parcel: Neighhorhood:  Subdivision:  Sectlon: Block: Lot: Assessment Year: Piat No:
0081 0008 0287 15030020.04 Q000 2021 Piat Ref:
Town: Nona

Primary Sfructure Built  Above Grada Living Area Finished Basement Araa Praperty Land Area County Use

1929 1,440 SF 34,020 SF 04
Stories Basemani Type Exterior Quality FullHaif Bath Garage LastNotice of Major improvements
1142 YES STANDARD UNIT  SIDING/ 3 1 full/ 1 haif
Vaius [nformation
Base Value Value Phase-in Assessments
As of Ag of As of
01/01/2021 07101/2021 07/01/2022
Land: 87,500 87,500
improvements 60,800 107,100
Total: 148,300 194,600 163,733 179,167
Prefarential Land: o o]
Transfer inforrmation
Seller: INTERCOASTAL MARINE LLC Date: 05/14/2020 _ Price; $300,000
Type: ARMS LENGTH IMPROVED Deed1: /42843 00048 Deed2:
Seller: FEDERAL HOME LOAN MORTGAGE Date:; 03/10/2015 Price: $37,500
GORPORATION
Type: NON-ARMS LENGTH OTHER Deed1; /35916/ 00267 Deed?:
Seller: STEELE CARCLE A Date: 09/16/2014 Price: $34,232
Type: NON-ARMS LENGTH OTHER Deed1; /35367/ 00498 Deed2:
Examption Information
Partial Exempt Assessments: Class 07/01/2021 07/01/2022
County: 000 0.00
State: 000 Qoo
Municipal: 000 0.00j0.00 0.00]0.00

Special Tax Recapture: None

Homestead Application Information

Homestead Application Status: No Application

Homeowners' Tax Gredit Appileation Informatlon

Homeowners' Tax Credit Apglication Status: No Appilcation Date:
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District: 1 5 Account Numher: 1 501 920231
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The Information shown on this map has been compiled from deed descriptions and plats and I8 not a properly survey. The map should not be used for legat
descriptions, Usars noting SITOrS are urged to natify the Maryland Depariment of Planning Mapping, 401 W. Praston Street, Baltimore MD 21201,

If a plat for a proparty Is needed, contact the local Land Records office where tha property ls located. Plats are also available online through the Maryiand State
Archives at www.plats.net {hitp:/lwww.nlata.net).

Property maps provided courtesy of the Marytand Department of Planning.

For more Informatlon on slactronlc mapping appileations, visit the Maryland Department of Planning web site at
_Iggp_:j[ptanning.mary{and,goleagas;’OurProducfsiOuerducls.asnx {http:inlanning. maryland goviPages/OurProducts/OurPraducts. aspx).
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L - BOOK: 42843 PAGE: 48

* -
Goldstar Title Company
File No. 19-17759
Tax iD# 15-1501920231

. -
This Deed, made this 30 “day of APRIL | 2020, by and between Intercoastal

Marine, LLC, party of the first part Grantor; and Lucky Star, LLC, party of the second
part, Grantes.

- Wetnesceth: -

That jon and in considenation of the sum of Three Hundred Thousand And 00/100
Dollars ($300,900.00), which Includes the amount of any outstanding Morigage or Deed

. of Trust, ¥ any, the receipt whereof is hereby acknowledged, the said Grantor does

grant and convey to the said Lucky Star, LLC, in fee simple, all that lot of ground situate
in the County of Ballimore, State of Maryiand and describad as follows, that is to say:

BEGINNING for the same on the northeast side of Lynbrack Road at
the end of the first line of that parcel of land which by Deed.daled June 13,
1962, and recorded among the Land Records of Baltimore County in Liber
G.W.B. Nog. 2140, Folio 520, was conveyed by Andrew Ochab and wife, to
Romero F. Hawkins and wife and running thence binding on the northeast
side of Lynbrook Road, 20 feel wide, south § degrees 30 minutes east
116.70 feet, thence leaving Lynbrook Road for a new division line north 82
degrees 44 minutes east 353.58 feet to intersect the last or north 17 %4
degrees west 295.5 foot line of farid in Deed referred to; thence running
with and binding on part of said line as now surveyed norlh 14 degrees 53
minutes west 78.65 feet to the beginning of the first line of said parcel of
fand; and thence running with and hinding an said line south 89 degrees
14 minutes west 341.75 feet lo the place of beginning.

LR - Dged {w Taxes)
Recording only ST20.

FOR INFORMATIONAL PURPOSE ONLY: Hame: INTERCDASTAL
HARINE/ LMEKY STAR LL
Wiich has a mailing address of: 11 Lynbrook Road fgf_ Deed [with Ta e J
Middle River, MO 21220 Surcharoe

LR - Deed State

Transfer Tax 1,500.d8
LR ~ NR Tax - 1kd &.08
SubTotal: 1 SGB.E{B
Yolai: 1,995. 48
BEING the same lot of ground descnbed in a Deed dated March 4, BG13/2820 11: ggﬂa L

and recorded in the Land Records of the County of Baltimore, Mama&gsé’?nes cem3at -

Liber JLE 35918 folio 267 was granted and conveyed by Federal

Smore

Register 96

Loan Mortgage Corporation unto Intercoastal Maring, LLC. Gounly/CCR3 .00, 06 -

Fogether with the buiidings and improven‘wqqt:s thereon erected, made or being; and all

and every, the rights, alleys, ways, waters, privileges, appurlenances and advantages
thereto belonging, or in anywise appertaining.

T2 Pave and To el the said tract of ground and premises above described and

mentioned, and herehy intended to be conveyed, together with the righis, privileges,
appurienances and advantages thereto belonging or appertaining unto and to the
proper use and beneflt of the-said Lucky Star, LLC, in fee simple.
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Aud the said party of the first part hereby covenants that it has not done or suffered o

be done any act, matter ar thing whatsoever, to encumber the properly hereby
conveyed; that it will warrant specially the properly hereby granted; and that it will
exectte such further assurances of the same as may be requisite.

244 ‘Witness the hand and seal of said Grantor, the day and year first above written.

wm\isss% Intercoastal Marine, LLC
% M‘Mw’%m\

By: Terry Maflin as Sole Member

STATE OF MARYLAND, COUNTY OF BALTIMORE, to wit:

| hereby certify that on this j_gf" day of RPIL | 2020, before me, the
subscriber, a Notary Public of the State and County aforesaid, personally appeared
Terry Martin as Scle Member of Intercoastal Marine, LLC, the Grantor herein, known to
me (or satisfactorily proven) to be the person whose name Is subscribed to the within
[nstrument, and acknowledged the same for the purposes therein contained, and further
acknowledged the foregoing Deed to be his act, and in my presence signed and sealed
{he same, giving oath under penaities of perjury that the consideration recited hereln is
correct, ‘

\Nul“ln"

‘,n';‘ G nghLESS WHEREQOF, | hereunto set my ha;i?dolﬁc{ial geal,
3 ‘:l.r,i"-.“ ""n. :", - '
—G-

-

','

3 Motary Public
3 My commission expires: (/! ¢ [0

aanThtiigy,
A D4
P
&5 A Y
ie
X
[T1L

o
oV
-
-
'

() "‘!.o.ﬂ"-.q“ \]
0"‘ 8, A LT\“‘O‘ ‘\‘.\ -

¥\ TO CERTIFY that the within Deed was prepared by, or under the
supervision of the undersigned, an Altorney duly admitted to practice before the Court

of Appeals of Maryland.

Mark S, Sheffleld, Attom@y'

AFTER RECORDING, PLEASE RETURN TO:
Goldstar Title Company

826 Eastern Boulevard

Baltimore, MD 21221
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MARYLAND  Certification of Exemption from Withhoiding Upon 2020
FORM Disposition of Maryland Real Estate Affidavit of

WH-AR Residence or Principat Residence

Based on the certification below, Transferor claims exemption in ownership of real property Is presented for recordation. The
from the tax withbolding requirements of §10-912 of the Tax- requirements of §10-912 do not apply when a transferar provides
General Article, Annotated Code of Maryland. Sectian 10-912 a certlfication of Maryland resldence or certification that the
provides that certaln tax payments must be withheld and transferred property Is the transferor’s principal residence.
paid when a deed or other Instrument that effects a change

1. Transferor Information

Name af Transferor Intercoastal Marine, LLC

2. Description of Property (Street address. If no address is avallable, Include county, district, subdistrict and lot numbers},
11 Lynbrook Road, Middle River, M 21220

3. Reasons for Exemption
Resident Status D As of the date this form is signed, 1, Transferor, am a resldent of the State of Maryland.

. Transferar Is a resident entity as defined in Code of Maryland Regulations
X (COMAR}02.04.12,028(11), i 2m an agent of Transferor, and [ have authority to sign this

document on Transferor's behaif.

Principal Residence Although I am no longer a resident of the State of Maryland, the Property Is my principal
residence as defined i IRC 121 (principal residence for 2 (two) of the last 5 {five) years} and Is
currently recorded ag such with-the State Department of Assassments and Taxation,

Under penaity of perjury, I certify that I have examined this declaration and that, to the best of my
knowledge, it is true, correct, and complete.

3a, Individyat Transierors

Withess Name **Dato

Slgnature

3b. Entity Transferors

%’f/. INTERCCASTAL MARINE, LLC

Witness/Attost Nigme of Enlity

w &7 7
Terry Martin 17(/3 0} peXiwl g

Neme anDan

Sole Member
Titie

*# Form must be dakted to be valld.

Note: Form Is only vaild if it was executed on the date the Property was transferred and Is properly recorded with the Clerk of the
Court.
To the Clerk of the Court: Only an un-alterad Form WH-AR should he congiderad a valld certification for purposes of Sectlon 10-912,

20-49
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TIME: 10:38:52
DATE: 08/09/2021

PERMIT #: B970580

RECEIPT #: A820137

CONTROL #: MR

XREF #: B970580
FEE: 142.00
PAID: 142.00
PAID BY: APPL
DATES

APPLIED: 06/15/2020

PANEL BP1003M
AUTOMATED PERMIT TRACKING SYSTEM  LAST UPDATE 06/15/2020
GENERAL PERMIT APPLICATION DATA AB 12:39:12

PROPERTY ADDRESS
11 LYNBROOK RD
SUBDIV:
TAX ACCOUNT #: 1501920231 DISTRICT/PRECINCT 15 01l
OWNERS INFORMATION (LAST, FIRST)
NAME: INTERCOASTAL MARINE LLC
ADDR: 2925 EASTERN BLVD, BALTIMORE MD 21220

APPLICANT INFORMATION
NAME: CHUCK MEYER

ISSUED: 07/20/2020 COMPANY: MD BLDG PERMITS

OCCPNCY ;
FINAL INSPECT: F

ADDR1: 1602 PINNACLE RD
ADDR2: TOWSON MD 21286

INSPECTOR: 15R PHONE #: 410-296-6300 LICENSE #:
NOTES: AB
PASSWORD :
ENTER - PERMIT DETAIL PF3 ~ INSPECTIONS PF7 ~ DELETE PF9 -~ SAVE

PFZ2 - APPROVALS

pF4 - ISSUE PERMIT PEF8 ~ NEXT PERMIT PF10 - INQRY





TIME:

PANEL BP1004M

10:37:09 AUTOMATED PERMIT TRACKING SYSTEM  LAST UPDATE 08/27/2020
DATE: 08/09/2021 BUILDING DETAIL 1 KLC 08:20:41
DRC#
PERMIT # B970580 PLANS: CONST 02 PLOT 4 PLAT 0 DATA O EL 1 PL 1
TENANT
BUILDING CODE: CONTR: OWNER
IMPRV 2 ENGNR:
USE 06 SELLR:
FOUNDATION  BASE WORK: CONSTRUCT 1-STY GARAGE ADD'N ATTACHED TO SIDE

CONSTRUC FUEL SEWAGE WATER
1E 1E
CENTRAL AIR
ESTIMATED COST
30K
OWNERSHIP: 1
RESIDENTIAL CAT: 1
$EFE: #1BED:
1 FAMILY BEDROOMS:

ENTER - NEXT DETAIL
PF1l - GENERAL PERMIT

PROPOSED USE:
EXISTING USE:

#2RED:

PF2 - APPROVALS
PF3 - INSPECTIONS

AND WATERSIDE OF SFD 39.75'X28.75'X20'=11428F
CBCA. NOT IN FP PER RH/TK. PLUMBING FOR HOSE
BIB ONLY.

SFD BAND ADD'N
SED

#3BED: TOT BED: TOT APTS:
PASSWORD:

e e e et TP i i ke il i g i o e

PF7 - PREV. SCREEN PF9 - SAVE
PF8 - NEXT SCREEN CLEAR - MENU





_ PANEL BP1003M
TIME: 10:41:59 AUTOMATED PERMIT TRACKING SYSTEM LAST UPDATE 03/16/2021
DATE: 08/09/2021 GENERAL PERMIT APPLICATION DATA VLC 10:34:20

PERMIT #: B979912 PROPERTY ADDRESS

RECEIPT #: A834106 11 LYNBROOK RD
CONTROL #: MR SUBDIV:
XREF #: B979912 TAX ACCOQUNT #: 1501920231 DISTRICT/PRECINCT 15 01
OWNERS INFORMATION (LAST, FIRST)
FEE: 142.00 NAME: LUCKY STAR LLC
PAID: 142.00 ADDR: 7839 SAINT THOMAS LANE, NOTTINGHAM MD 21236
PAID BY: APPL
DATES APPLICANT INFORMATION

APPLIED: 03/06/2021  NAME: CHUCK MEYER
ISSUED: 08/05/2021 COMPANY: MD.BLDG PERMITS

OCCPNCY: ADDR1: 1602 PINNACLE RD
FINAL INSPECT: ADDR2: TOWSON MD 21286
INSPECTOR: 15R PHONE #: 410-296-6900 LICENSE #:
NOTES: AB
PASSWORD :
ENTER - PERMIT DETAIL PF3 - INSPECTIONS PF7 - DELETE PF9 - SAVE

PF2 — APPROVALS PF4 - ISSUE PERMIT PF8 - NEXT PERMIT PF10 - INQRY






PANEL BP1004M

TIME: 10:42:14 AUTOMATED PERMIT TRACKING SYSTEM  LAST UPDATE 08/05/2021
DATE: 08/09/2021 BUTLDING DETAIIL 1 KLC 09:00:42
DRCH '

PERMIT # B979912 PLANS: CONST 00 PLOT 5 PLAT 0 DATA O EL 1 PL1
TENANT

BUTLDING CODE: CONTR: OWNER

TMPRY 1 ENGNR:

USE 06 SELLR:

FOUNDATION  BASE WORK: CONST 1-STY GARAGE DETACHED GARAGE ON REAR

CONSTRUC FUEL SEWAGE WATER
1E 1E
CENTRAL AIR
ESTIMATED COST
10, 000.00
OWNERSHIP: 1
RESIDENTIAL CAT: 1
$EFE: #1BED:
1 FAMILY BEDROOMS:

ENTER - NEXT DETAIL
PF1l - GENERAL PERMIT

PROPOSED USE:
EXESTING USE:

#2BED:

(WATERSIDE) OF SED. 39.75'X28.75'X20'=11425F.
CBCA. PLG FOR HOSE BIB ONLY. THIS PERMIT CANCEL
& REPLACES EXPIRED B970580 CHG IN CONSTRUCTION
REFER BACK FOR CONST PLANS. ACCESSORY STRUCTURE
LETTER REQUIRED.
SFD AND GARAGE (FOR PERSONAL USE ONLY)
SED

#3BED: TOT BED: TOT APTS:
PASSWORD:

PF2 - APPROVALS
PF3 - INSPECTIONS

PF7 - PREV. SCREEN PF9 -~ SAVE
PF8 - NEXT SCREEN CLEAR - MENU





Debra Wilez

From: Peoples Counsel

Sent: Monday, August 9, 2021 2:16 PM

To: Administrative Hearings; Maureen E Murphy

Cc: 'Dino La Fiandra'; Rick@richardsonengineering.net; wai421@gmail.com; Jenifer G.
Nugent; Steve Lafferty; Jeffrey N Perlow; John Bryan

Subject: Lucky Star LLC (Luke Star LLC) - 11 Lynbrook Road - Case No. 2021-109-A

Attachments: Ltr to AU Murphy - Mot for Clarification - Lucky Star LLC - 2021-109-A.pdf

P

Good Afternoon,

Attached for filing, please find our office’s Motion for Reconsideration in the above-mentioned case.

Thank you for your consideration.

Rebecca M. Wheatley, Legal Secretary RECEIVED
People’s Counsel for Baltimore County
105 West Chesapeake Avenue, Suite 204 AUG 092021
Towson, Maryland 21204

] ; . OFFICE OF
(410) 2872189 Birecr. Dia) ADMINISTRATIVE HEARINGS

(410) 887-2188 Office







RE: PETITION FOR VARIANCE * BEFORE THE
11 Lynbrook Road; E/S of Lynbrook Rd,
320 ft South of the center line of Eastern Blvd * BOARD OF
15" Election & 7" Councilmanic Districts
Legal Owner(s): Lucky Star LLC * APPEALS FOR
Petitioner(s)
* BALTIMORE COUNTY

* 2021-109-A

* % % % % % % % % % % % %

PEOPLE’S COUNSEL FOR BALTIMORE COUNTY’S MOTION FOR PARTIAL

SUMMARY DECLARATORY JUDGMENT AND PREHEARING
MEMORANDUM
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RE: PETITION FOR VARIANCE * BEFORE THE
11 Lynbrook Road; E/S of Lynbrook Rd,
320 ft South of the center line of Eastern Blvd * BOARD OF
15" Election & 7" Councilmanic Districts
Legal Owner(s): Lucky Star LLC * APPEALS FOR
Petitioner(s)
* BALTIMORE COUNTY

* 2021-109-A

* % % % % % % % % % % % %

PEOPLE’S COUNSEL FOR BALTIMORE COUNTY’S MOTION FOR PARTIAL
SUMMARY DECLARATORY JUDGMENT AND PREHEARING
MEMORANDUM
Introduction

Lucky Star, LLC (Lucky) filed a garden variety zoning petition for height variance
for a detached garage building accessory to a dwelling with a height of 20 feet in excess of
the maximum 15 feet per Baltimore County Zoning Regulation (BCZR) Sec. 400.3.

Lucky acquired the property on April 30, 2020. The property is located on Lynbrook
Road in Essex and has a longstanding dwelling. The SDAT Real Property Data, attached,
shows the property occupies .78 acres and is listed as residential, 1.5 stories, with 1440
square feet living area.

It is zoned Business-Local (B.L.) and is adjacent to a Density Residential (D.R.)
Zone. Therefore, per BCZR Sec. 230.1.A.1, the dwelling use is a permitted use via
incorporation of the D.R. Zone permitted uses.

For over half a century, county zoning law has regulated the use, location, area, and
height of accessory buildings under BCZR Sec. 400 and specific zone provisions. The
Court of Special Appeals classically dealt with a somewhat similar height variance in

Cromwell v. Ward 102 Md. App. 691 (1995).

Our office entered our appearance, as usual, but did not initially take a position.
However, upon review of the Administrative Law Judge’s decision, we saw that petitioner

had injected an entirely new issue. Petitioner’s engineer, Patrick Richardson, asserted that





there was no need for a variance because the property is in a Business-Local (B.L.) Zone,
therefore not literally a “residence zone” under BCZR Sec. 400.

We disagreed with this statutory construction, as did Zoning Supervisor Jeffrey
Perlow, with whom we discussed the matter. We began with the premise that the dwelling
use is permitted in the B.L. Zone only by incorporation of the immediately adjoining
Density Residential Zone uses. We went on to include other zoning provisions in our
analysis, detailed below in the Argument. In this context, it is anomalous and disjointed to
take advantage of the B.L. Zone/D.R. Zone incorporated dwelling use and then evade the
cognate accessory building controls by reference to that same B.L. Zone. As the saying
goes, it 1s too clever by half. It takes the BCZR Sec. 400.1 language out of context and
defeats the overall statutory purpose.

We also were concerned that the zoning petition did not raise this legal issue for
determination via special hearing per BCZR Sec. 500.7. There was consequently no public
notice of the issue. So, on both counts, there was no jurisdiction to recognize the issue.

Accordingly, our office filed a motion for reconsideration. With the reasonable
expectation that it would be granted, we suggested we would not be inclined to oppose the
height variance, noting at the same our impression that a modest side yard variance also
looked to be present. Petitioner opposed our office’s motion and maintained the legal
position that a variance is not required.

The Administrative Law Judge denied our motion in the final opinion and order
dated September 9, 2021. We promptly filed this de novo appeal, challenging the final
order and the incorporated July 20, 2021 decision.

Our paramount concern is the legal issue. It is an issue of first impression. To the
best of our recollection, there was never before an assertion that a building accessory to a
dwelling is exempt from BCZR Sec. 400 control just because it is in a Business Zone. The
material facts are clear. Under these circumstances, it appears to be helpful to state our

office’s position in this pre-hearing memorandum, which focuses on this issue.





As to the variance, while this was not our primary concern below, it will be
necessary at this level for Petitioner to satisfy the burden of proof under BCZR Sec. 307.1.
The Board has dealt with the variance standards in many cases.

* * *

The zoning petition was filed on April 20, 2021 to legitimize the garage, which was
already built. It had been erected without prior zoning approval and at odds with Building
Permit 970580 issued to previous owner Intercoastal, LLC.

On March 6, 2021, Lucky had filed its own permit application B979912 for a garage
detached and on the “Rear (Waterside) of SFD.” The application states that this permit
cancels expired permit 970580 and refers to a change in construction. The application also
says, “Accessory Structure Letter Required.” There is no mention of any zoning issues.
The proposed use is stated to be: “SFD and Garage (For Personal Use Only).” This is
consistent with the main dwelling use.

Apparently, upon review of this application, it looks like the County informed
Lucky that they needed to file a zoning petition. This would explain the timing of the
zoning variance petition filed on April 20, 2021.

Legal Questions Presented for Partial Summary Judgment
1. Does the Administrative Law Judge have jurisdiction or authority to make a
determination of law outside the four corners of the zoning petition?
2. Is there likewise a lack of jurisdiction or authority to determine a legal issue where,
based on the petition, there was no public notice of the issue?
3. As a matter of law, does BCZR Sec. 400 Applies to Buildings Accessory to
Dwellings in Business and other Zones Which Permit Residence Zone Uses by
Incorporation?

Relevant Baltimore County Zoning Regulations

The following Baltimore County Zoning Regulations are included in the appendix:
BCZR Secs. 1A03.3.A.8.f., 1A04.2.A.11.f, 1B01.1.A.18, 230.1.A.1,205.3.A.1, 205.3.B.1,
206.3A.2,206.3.B.1, 216.1.B.1, 221.1.B.1, 225.1.B.1, 232, 233.1.A, 236.1.A, 302, 307.1,
400, 500.7.





Argument
I. There Should Be Issued a Summary Declaratory
Judgment that Accessory Residential Buildings in the Business Zone Are Subject to
the BCZR Sec. 400 Controls on Accessory Buildings in Residential Zones
A. The Special Hearing and Summary Judgment

BCZR Sec. 500.7 provides for special hearings to assess determinations of zoning
law applicable to particular properties. To repeat, the legal issue which Lucky’s engineer
injected at the ALJ hearing entails a special hearing determination,

Such a special hearing issue effectively involves a request for declaratory judgment.

Antwerpen v. Baltimore County 163 Md. App. 194, 209 (2005). The familiar standards

for summary judgment apply when there is no genuine dispute of material facts, and
judgment is warranted as a matter of law. State v. Rovin 472 Md. 317, 351-52 (2021);
Baltimore City Police Department v. Potts 468 Md. 265, 282 (2020). This is the situation

here with respect to the application of BCZR Sec. 400 to residential accessory buildings in

a Business Zone.

B. There is No Jurisdiction or Authority to Consider a Subject Matter and Core
Legal Issue Outside the Four Corners of the Zoning Petition

The owner of the property is Lucky Star, LLC. (“Lucky”) The petition is for a
zoning variance under BCZR Sec. 400.3 relating to the height of a proposed detached
accessory garage building. The petition for variance mislabels the owner as Luck Star,
LLC, apparently a clerical error. The July 20, 2021 opinion perpetuated the error. Our
motion for reconsideration identified this error, which was thereafter corrected.

To repeat, procedurally, we were very surprised to see in the opinion that Lucky
brought up the legal issue that the BCZR Sec. 400.1 to 400.3 accessory building
requirements should not apply where the residence is in a Business Zone. The zoning
petition came in just as a petition for height variance for an accessory building to a
dwelling. We were doubly surprised that the ALJ entertained the issue, and of course the

more surprised with the ruling, reiterated on reconsideration.





There was no petition for special hearing to determine the use was exempt. Lucky

is bound by the four corners of the petition, which is a pleading. People’s Counsel v.

Mangione 85 Md. App. 738, 744-5 (1991). There was no jurisdiction to decide what
amounts to a special hearing in the absence of timely amendment. This brings us to the
correlative lack of public notice.
C. There Is No Jurisdiction to Make the Legal Determination Because the Public
Notice Was Limited to the Variance Petition

In this context, BCZR Sec. 500.7 prescribes the public notice requirements for a
petition for special hearing, including ... the action requested in the petition.” As noted, a
special hearing is effectively a declaratory judgment. It is settled, as a matter of
administrative law, that . . . the failure of an administrative official to give proper notice
of a hearing, required by law, is fatal to the jurisdiction of the official or the board to
conduct the hearing ....” Cassidy v. County Board of Appeals 218 Md. 418, 421-25 (1958).
See Baltimore Street Parking Co. v. Mayor & City Council of Baltimore 194 Md. App.
569, 593-94 (2010).

A notice describing a particular type of zoning relief is not sufficient for a materially

different form of relief. 4 Salkin. American Law of Zoning Sec. 40:21, 3d Ed. (2021),

updating Anderson’s American Law of Zoning. Had a special hearing petition been filed
for the zoning issue, we would have initially made the argument that such dwellings are
not exempt from BCZR Secs. 400.1-3. It is unknown whether the ALJ might have viewed
the matter differently. As happened, the ALJ did not turn back upon reconsideration.

D. As a Matter of Law, BCZR Sec. 400 Applies to Buildings Accessory to

Dwellings in Business and other Zones Which Permit Residence Zone
Uses by Incorporation.
We respectfully disagree that buildings and structures accessory to residences and
other residential zone uses are exempt from the standard restrictions in BCZR Secs. 400.1-
3 just because the principal residence happens to be located in a Business Zone.
The premise for residences and other residential zone uses in Business Zones is that

they are permitted vicariously as uses “permitted and as limited in the residential zone





immediately adjoining....” BCZR Sec. 230.1.A.1. Here, the site plan shows the
immediately adjoining zone as D.R. 16.

For the purpose of permitting the residential zone use, the adjoining residential zone
is essentially incorporated and grafted, so that the zone becomes a hybrid
business/residence zone. It is anomalous and unreasonable to conclude that the legislative
purpose is to exempt buildings accessory to residential zone uses from the normal
restrictions in a zone which has a nonresidential label but which allows such residential
zone uses only by virtue of incorporation from the adjoining residential zone uses.

Correlatively, the incorporation of residence zone standards follows a discernible
pattern not only in the B.L. Zone, but also the other main Business Zones (B.M. and B.R -
-- BCZR Secs. 233.1.A, 236.1.A), the Business Maritime Zones (B.M.M., B.M.B.,
B.M.Y.C. --- BCZR Secs. 216.1.B.1, 221.1.B.1, 225.1.B.1) and O.R.-1 and the O.R. 2
Office Zones (BCZR Secs. 205.3.A.1, 205.3.B.1, 206.3.A.2, 206.3.B.1). Thus, residences
and accessory residential buildings in the Business and Office Zones adjacent to D.R.
Zones pose the same problems as those in the D.R. Zones.

We also looked at the B.L. Zone Area Regulations in BCZR Sec. 232. The provisions
for front, side, and rear yard setbacks refer to BCZR Sec. 302 for residences. In turn, BCZR
Sec. 302.1 states:

“§ 302.1. - Adherence to Regulations for Adjoining Zone.

Residences hereafter erected in business and manufacturing zones shall be governed
by all height and area regulations for the predominant residence zone which
immediately adjoins, or by D.R.5.5 Zone”
Upon review with Zoning Supervisor Jeffrey Perlow, he reminded us also of BCZR
Sec. 1B01.1.A.18, particularly subsection g:
“1B01.1 — General Uses Regulations in D.R. Zones

A. Uses permitted as of right. The following uses only are permitted as of right in D.R.
Zones of all classifications, subject to the restrictions hereinafter prescribed.

* * *

18. Accessory uses or buildings other than those permitted only by special exception,
including, but not limited to:





* * *

g. Swimming pools, tennis courts, garages, utility sheds, satellite receiving dishes
(subject to Section 429) or other accessory structures or uses (all such accessory
structures or uses subject to the height and area provisions for buildings as set forth
in Section 400). [Bill No. 71-1987]”

This is the D.R. Zone permitted use by right provision which specifically addresses
accessory buildings in D.R. Zones, including garages and other accessory buildings and
structures subject to BCZR Sec. 400. It is incorporated into the B.L. Zone by BCZR Sec.
230.1.A.1. The same is true for the other Business and Office Zones which incorporate the
immediately adjoining D. R. Zone uses. Similar provisions are in several of the R.C.
residential zones, such as Sec. 1A03.3.A.8.f for the R.C. 4 Zone and Sec. 1A04.2.A.11.f
for the R.C. 5 Zone. All of these reinforce even more explicitly the point that the B.L. Zone
incorporation of the D.R. Zone uses permitted and as limited per BCZR Sec. 230.1.A.1
effectively engrafts the D.R. Zone accessory building provisions, along with the
incorporated permitted dwelling use. Therefore, BCZR Secs. 400.1 to 400.3 apply.
* % *

Our analysis accords with the canons of statutory construction. The goal of statutory
construction is to discern legislative purpose through review of language, history, and
context. It comprises all relevant parts or sections of the legislation. These emphasize
harmonization of the entire statutory context, scheme and purpose, and the avoidance of
unreasonable and absurd consequences.

Kaczorowski v. Baltimore, 309 Md. 505, 513-16 (1987) observed legislation “...

usually has some objective, goal, or purpose. It seeks to remedy some evil, to advance
some interest, to attain some end.” 309 Md., at 513. Judge William Adkins wrote,

“Moreover, despite Kaczorowski’s pleas that we examine the trees so closely that
we do not see the forest, the plain-meaning rule does not force us to read legislative
provisions in rote fashion and in isolation. What we are engaged in is the divination of
legislative purpose or goal... The ‘meaning of the plainest language’ is controlled by the
context in which it appears.” 309 Md., at 514.

He referred to Justice Holmes’ concept that “the general purpose is a more important aid

than any rule which grammar or formal logic may lay down.” Ibid. Continuing,





“The purpose, in short, determined in light of the statute’s context, is the key. And
that purpose becomes the context within which we apply the plain-meaning rule. Thus
‘results that are unreasonable, illogical or inconsistent with common sense should be
avoided... with the real legislative intention prevailing over the intention indicated by the
literal meaning.”” 309 Md., at 516.

Baltimore County Coalition Against Unfair Taxes v. Baltimore County, 321 Md.
184, 203-04 (1990) carried forward,

“Thus, we have said that a statute must be construed in context, because the
meaning of the ‘plainest language may be governed by the context in which it appears.’...
In this regard, words in a statute must be read in a way that advances the legislative policy
involved. ... Courts may, therefore, consider not only the literal or usual meaning of those
words, but their meaning and effect in the context in which the words were used, and in
light of the setting, the objectives, and purpose of the enactment. ... Moreover, in such
circumstances, courts may consider the consequences that may result from one meaning
rather than another, with real intent prevailing over literal intent.”

As in Stanford v. Maryland Police Training, 346 Md. 374, 380 (1997):

“The statutory language is not read in isolation, but ‘in light of the full context in
which [it] appear[s], and in light of external manifestations of intent or general purpose
available through other evidence.””

Judge Harrell reiterated in Rockville v. Rylyns 372 Md. 514, 549-551(2002):

“...if the statute is part of a general statutory scheme or system, the sections must be read
together to ascertain the true intention of the Legislature.” (citations omitted).

% % % % % % % %

“As noted, absurd results in the interpretive analysis of a statute are to be shunned.
This Court stated in D & Y, Inc. v. Winston, 320 Md. 534, 538,578 A.2d 1177, 1179 (1990),
that "construction of a statute which is unreasonable, illogical, unjust, or inconsistent with
common sense should be avoided." (citations omitted). See also Blandon v. State, 304 Md.
316, 319, 498 A.2d 1195, 1196 (1985) ("[R]ules of statutory construction require us to
avoid construing a statute in a way which would lead to absurd results."); Erwin and Shafer,
Inc. v. Pabst Brewing Co., 304 Md. 302, 311,498 A.2d 1188, 1192 (1985) ("A court must
shun a construction of a statute which will lead to absurd consequences.").

A perusal of recent Court of Appeals opinions revealed this land use case: 75-80

Properties, LLC v. Rales, Inc. 470 Md. 598, 624-25 (2020). Judge Booth wrote,

“In construing a statute, ‘we avoid a construction of the statute that is unreasonable,
illogical, or inconsistent with common sense.’ Bellard v. State, 452 Md. 467,482, 157 A.3d
272 (2017) (citations omitted). Additionally, the ‘meaning of the plainest language is

8





controlled by the context in which it appears.” Md. Dep't of the Env't v. Cty. Comm'rs of
Carroll Cty., 465 Md. 169, 203, 214 A.3d 61 (2019) (citations and quotations omitted). As
this Court has stated,

‘ [b]ecause it is part of the context, related statutes or a statutory scheme
that fairly bears on the fundamental issue of legislative purpose or goal must also
be considered. Thus, not only are we required to interpret the statute as a whole,
but, if appropriate, in the context of the entire statutory scheme of which it is a part.’

% * *
We consulted with Zoning Supervisor Jeffrey Perlow as to his office’s opinion.
We filed his responsive e-mail with our motion for reconsideration in the Administrative
Law Judge proceedings. He concurred with and contributed to our office’s evaluation.
IL. The Burden of Proof Is on Petitioner to Satisfy Variance Standards
The County Board of Appeals is familiar with the variance standards under BCZR
Sec. 307.1 involving uniqueness resulting in practical difficulty. The Court of Appeals
discussed these in detail in Trinity Assembly of God v. People’s Counsel 406 Md. 54, 79-

85 (2008). As noted, the height variance here echoes to a degree the height variance at
issue for the wine cellar in Cromwell v. Ward 102 Md. App, 695 (1995) Resolution of the

variance issue awaits presentation of facts at the de novo hearing.
Conclusion

The correct statutory construction is that BCZR Secs. 400.1-3 apply to accessory
buildings to residences in the B.L. and similarly situated zone which incorporate the
permitted uses as limited in the immediately adjoining D.R. zone

The public interest in the exemption issue is of first impression. The decision of the
County Board of appeals will have value as a precedent. As a matter of law, we do not see
any legal basis to conclude that the proposed accessory garage is exempt.

Furthermore, the petition for variance does not confer jurisdiction to make what
amounts to a special hearing determination of exemption from the law. The public notice
was likewise insufficient for such a determination.

As for the variance, at this juncture, the burden of proof is on Petitioner to present

evidence to meet the applicable legal standards.





Peter Max Zimmermawv

PETER MAX ZIMMERMAN
People’s Counsel for Baltimore County

Cowole S. Demilio
CAROLE S. DEMILIO
Deputy People’s Counsel
Jefferson Building, Suite 204
105 West Chesapeake Avenue
Towson, MD 21204

(410) 887-2188
peoplescounsel@baltimorecountymd.gov
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I HEREBY CERTIFY that on this 8th day of December, 2021 a copy of the

foregoing People’s Counsel For Baltimore County’s Motion For Partial Summary
Declaratory Judgment and Prehearing Memorandum was sent via email to Jeffrey Perlow,
Zoning Supervisor, Zoning Review Office, 111 West Chesapeake Avenue, Towson,

Maryland 21204, jperlow@baltimorecountymd.gov and Dino LaFiandra, Esquire, 100

West Pennsylvania Avenue, Suite 305, Towson, Maryland 21204, dcl@lafiandralaw.com,

Attorneys for Petitioner.

Peter Max Zimwmermaowv

PETER MAX ZIMMERMAN
People’s Counsel for Baltimore County
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Special Tax Recapture: None

Account Identifier: District - 15 Account Number - 1501920231

Owner Name: LUCKY STAR LLC Use: RESIDENTIAL
Principal Residence: NO

Mailing Address: 7839 SAINT THOMAS LANE Deed Reference: 142843/ 00048

NOTTINGHAM MD 21236-

Premises Address: 11 LYNBROOK RD Legal Description: .781 AC
BALTIMORE 21220-2809 11 LYNBROOK RD ES
Map: Grid: Parcel: Neighborhood: Subdivision: Section: Block: Lot: Assessment Year: Plat No:
0091 0008 0287 15030020.04 0000 2021 Plat Ref:
Town: None

Primary Structure Built Above Grade Living Area Finished Basement Area Property Land Area County Use

1929 1,440 SF 34,020 SF 04
Stories Basement Type Exterior Quality Full/Half Bath Garage Last Notice of Major Improvements
11/2 YES STANDARD UNIT SIDING/ 3 1 full/ 1 half
Base Value Value Phase-in Assessments
As of As of As of
01/01/2021 07/01/2021 07/01/2022
Land: 87,500 87,500
Improvements 60,800 107,100
Total: 148,300 194,600 163,733 179,167
Preferential Land: 0 0
Seller: INTERCOASTAL MARINE LLC Date: 05/14/2020 Price: $300,000
Type: ARMS LENGTH IMPROVED Deed1: /42843/ 00048 Deed2:
Seller: FEDERAL HOME LOAN MORTGAGE Date: 03/10/2015 Price: $37,500
CORPORATION
Type: NON-ARMS LENGTH OTHER Deed1: /35916/ 00267 Deed2:
Seller: STEELE CAROLE A Date: 09/16/2014 Price: $34,232
Type: NON-ARMS LENGTH OTHER Deed1: /35367/ 00496 Deed2:
Partial Exempt Assessments: Class 07/01/2021 07/01/2022
County: 000 0.00
State: 000 0.00
Municipal: 000 0.00]0.00 0.00]0.00

Special Tax Recapture: None

Homestead Application Status: No Application

Homeowners' Tax Credit Application Status: No Application Date:
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§ 1A03.1 RESOURCE CONSERVATION ZONES §1A03.3

SECTION 1A03
R.C.4 (Watershed Protection) Zone

§ 1A03.1. Findings and legislative policy. [Bill No. 178-1979]

The County Council finds that major, high-quality sources of water supply for the entire
Baltimore Metropolitan Area and for other neighboring jurisdictions lie within Baltimore
County and that continuing development in the critical watersheds of those water supply
sources is causing increased pollution and sedimentation in the impoundments, resulting in
increasing water treatment costs and decreasing water storage capacity. The R.C.4 zoning
classification and its regulations are established to provide for the protection of the water
supplies of metropolitan Baltimore and neighboring jurisdictions by preventing contamination
through unsuitable types or levels of development in their watersheds.

§ 1A03.2. Rezoning by petition. [Bill No. 178-1979]

No petition for reclassification of property in an R.C.4 Zone may be granted unless a registered
professional engineer, architect, landscape architect or land surveyor first certifies that:

A. The parcel of land under petition lies at least 200 feet from the property line of any public
water reservoir;

B. The parcel lies at least 300 feet from any first or second order or greater stream that flows
directly into a public water reservoir;

C. That the parcel lies at least 300 feet from any third order or greater stream that flows
directly or indirectly into a public water reservoir;

D. No more than 30 percent of the parcel has a slope of more than 20 percent;
The parcel does not lie within a 100-year floodplain; and

As shown by an environmental impact statement, the manner in which proposed reclas-
stfication will affect water quality in the watershed or any public water reservoir.

For the purpose of this section, streams are classified by order as shown on the map of stream
orders adopted by the Planning Board on March 25, 1976.
§ 1A03.3. Use regulations.

A, Uses permitted as of right. The following uses, only, are permitted as of right in R.C.4
Zones:

1.  Dwellings, one-family detached.

2. Farms and limited-acreage wholesale flower farms (Section 404). [Bill No. 51-1993]
3. Open space, common.
4

Telephone, telegraph, electrical-power or other similar lines or cables, all under-
ground; underground gas, water or sewer mains or storm drains; other underground

Supp. No. 4 1A:19





§1A03.3

9.
10.

BALTIMORE COUNTY ZONING REGULATIONS §1A03.3

conduits, except underground interstate and intercontinental pipelines. [Bill Nos.
63-1980; 47-1982; Bill No. 47-1985; Bill No. 52-2020]

Trailers or mobile homes, provided that any trailer or mobile home allowed under
this provision must be used or stored in accordance with the provisions of Subsec-
tion B, C, E or F of Section 415.1 and Section 415.2.A.1, as applicable. [Bill No.
27-2015]

Antennas used by CATYV systems operated by companies franchised under Article
25 of the Baltimore County Code, if situated on property owned by the county, state
or federal government or by a governmental agency. [Bill Nos. 220-1981; 137-2004]

Transit facilities. [Bill No. 91-1990]
Accessory uses or structures, including, but not limited to the following:
a. BExcavations, uncontrolied.

b.  Farmer'sroadside stand and produce stand, subject to the provisions of Section
404.4. [Bill No. 41-1992}

¢. Home occupations.

d.  Offices or studios of physicians, dentists, lawyers, architects, engineers, artists,
musicians or other professional persons, provided that any such office or studio
is established within the same building as that serving as the professional
person's primary residence at the time of application; does not occupy more
than 25 percent of the total floor area of that residence; and does not involve
the employment of more than one nonresident employee. [Bill Nos. 105-1982;
65-1999]

e. Parking spaces, including recreational vehicles, subject to the provisions of
Section 415A.

f.  Swimming pools, tennis courts, garages, utility sheds, satellite receiving dishes
(subject to Section 429) or other accessory structures or uses (subject to the
height and area provisions for buildings as set forth in Section 400). [Bill Ne.
71-1987]

g.  Signs, subject to Section 450. [Bill No. 89-1997]
Commercial film production, subject to Section 435. [Bill No. 57-1990]
Farmstead creamery, subject to the provisions of Section 404.13. [Bill No. 34-2009]

B. Uses permitted by special exception. The following uses, only, are permitted by special
exception in R.C.4 Zones:

1.
2.
3.

Antique shops, subject to the provisions of Section 402B.
Camps, including day camps. '

Community buildings, swimming pools or other uses of a civic, social, recreational
or educational nature, including picnic grounds and tennis facilities, provided that

1. Editor's Note—This bill also provided for the renumbering of Subsections 6 through 11 as Subsections 5 through

10.

Supp. No. 4
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§ 1A04.1

RESOURCE CONSERVATION ZONES §1A04.2

SECTION 1A04
R.C.5 (Rural-Residential) Z.one

§ 1A04.1. General provisions.

A. Legislative statement of findings.

1.  Declaration of findings. It is found that:

a.

The rural-residential development that has occurred in Baltimore County
heretofore has been of a scattered and generally disorderly nature;

This form of development constitutes a wasteful use of land and is fiscally
expensive to serve with respect to the provision of basic services;

In some cases lot sizes are inadequate to assure long-term adequacy of on-lot
sewer and water systems;

That unless measures are implemented to assure more rational growth patterns,
including adequate lot size, undue financial hardships will be ptaced on Balti-
more County and the life, safety and general welfare of the citizens of the
county will be adversely affected,

That specific areas which are highly suitable for rural-residential development
do exist; and

That these areas are adequate to accommodate anticipated future growth in the
rural area and that future growth should be directed to these areas.

B. Purpose. The R.C.5 zoning classification is established, pursuant to the legislative findings
above, in order to:

1.  Provide for rural-residential development in suitable areas in which basic services are
not anticipated.

2. Eliminate scattered and generally disorderly patterns of future rural-residential
development.

3. Assure that encroachments onto productive or critical natural resource areas will be
minimized.

4.  Provide a minimum lot size which is sufficient to provide adequate area for the
proper functioning of on-lot sewer and water systems.

§ 1A04.2. Use regulations.

A. Uses permitted as of right. The following uses, only, are permitted as of right in R.C.5

Zones:

1. Churches or other buildings for religious worship including church schools.

2. Dwellings, one-family detached.

3. Farms and limited-acreage wholesale flower farms. [Bill No. 51-1993]

1. Editor's Note—Former Item 4, "Farmettes,” which followed this item, was repealed by Bill No. 110-1993, and
former Ttem 5, "Hospitals" was repealed by Bill No. 37-1988.
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§1A04.2

>

10.

1.

12.

13.
14.

. Editor's Nete—Former ltem 4, "Assisted-living facilities, Class A,” added by Bill No. 188- 1993, was repealed by
Bill Ne. 32-2006, retroactive to 5-29-2004.

. Editor's Note—TFormer Paragraph d, "Offices or studios," which followed this paragraph, was repealed by Bill
No. 124-1982.

. Editor's Note—Former Section 1A04.A.12, reparding life-care facilities, was repealed by Bill No. 55-2004.

BALTIMORE COUNTY ZONING REGULATIONS § 1A04.2

(Reserved)?
Open space, common.

Schools, including but not limited to private preparatory schools, colleges, conser-
vatories or other fine arts schools. [Bill Nos. 63-1980; 47-1982; 47-1985]

Streets or ways.

Telephone, telegraph, electrical-power or other similar lines or cables, all under-
ground; underground gas, water or sewer mains or storm drains; other underground
conduits, except underground interstate and intercontinental pipelines.

Trailers or mobile homes, provided that any trailer or mobile home allowed under
this provision must be used or stored in accordance with the provisions of Subsec-
tion B, C, E or F of Section 415.1 and Section 415.2.A.1, as applicable. [Bill No.
27-2015}

Antennas used by CATV systems operated by companies franchised under Article
25 of the Baltimore County Code, if situated on property owned by the county, state
or federal government or by a governmental agency. [Bill Nos. 220-1981; 137-2004]

Accessory uses or structures, including, but not limited to, the following:

a. Excavations, uncontrolled.

Farmer's roadside stand and produce stand, subject to the provisions of Section
404.4. [Bill No. 41-1992]

c. Home occupations.

d. Parking spaces, including recreational vehicles, subject to the provisions of
Section 415A.

e.  Piers, wharves, docks and bulkheads, subject to the provisions of Section 417.

f.  Swimming pools, tennis courts, garages, utility sheds, satellite receiving dishes
(subject to Section 429) or other accessory structures or uses (subject to the
height and area provisions for buildings as set forth in Section 400). [Bill No.
71-1987] '

g.  Signs, subject to Section 450. [Bill No. 89-1997]

Riding stable (commercial or noncommercial), if located more than 200 feet from a
residential property line, and in existence for at least 15 years prior to the effective
date of this Act.* [Bill No. 76-2016]

Commercial film production, subject to Section 435. [Bill No. 57-1990]
Transit facilities. [Bill No. 91-1990]
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§ 1BO1.1 DENSITY RESIDENTIAL (D.R.) ZONES § 1BOL.1

SECTION 1B01
Regulations With Respect to D.R. Zones in General

§ 1B01.1. General use regulations in D.R. Zones.

A. Uses permitted as of right. The following uses only are permitted as of rightin D.R. Zones
of all classifications, subject to the restrictions hereinafter prescribed. {Bill No. 2-1992§

1. Dwellings as provided herein and as provided in Section 430 and subject to Section
402:

a. Inall D.R. Zones: single-family detached, semidetached or duplex dwellings.

b. In all DR. Zones: alternative site-design dwellings, subject to findings of
compatibility pursuant to § 32-4-402 and the hearing officer's hearing under
Article 32, Title 4, Subtitle 2 of the Baltimore County Code, and as provided for
in the Comprehensive Manual of Development Policies. [Bill No. 137-2004]

c. InD.R.5.5 Zones, subject to findings of compatibility by the hearing officer:
group houses and multifamily buildings. [Bill No. 85-1997]

d. InD.R.10.5and D.R.16 Zones: group houses and multifamily buildings. [Bill
No. 85-1997]*

2. Trailers or mobile homes (Section 415). [Bill No. 27-2015}
Churches, other buildings for religious worship or other religious institufions.

4,  Aboveground electrical-power, telephone, telegraph lines, except aboveground elec-
trical power lines having a capacity of 35 kilovolts or more; pole-mounted trans-
formers or transformer banks. ‘

5. Other cables; conduits; gas, water or sewer mains; or storm-drain systems, all
underground.

6.  Excavations, uncontrolled (as defined in Section 101).

7. Farms, produce stand in association with a farm, or limited-acreage wholesale flower
' farms (sec Section 404). [Bill No. 41-1992]

8.  Garages, community.
9. Hospitals. [Bill No. 37-1988]
10. Local open space tracts or other common amenity open space.

11. Privately sponsored day care and nursery programs, as an ancillary use, within
housing for the elderly projects, as defined in Section 101 of these regulations. [Bill
No. 47-1982]

12. Class A group child care centers and Class B group child care centers providing for
up to 40 children, if not located in a residential transition area, subject to the
requirements of Section 424, and family child care homes, group child care centers
and nursery schools. [Bill No. 200-1990]

1. Editor's Note—Former Section 1BO1.1.A.l.e which followed, regarding elderly housing and assisted-living
facilities, was repealed by Bill No. 19-2004.
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13.

14.

15.

16.

17.
18.

19.

BALTIMORE COUNTY ZONING REGULATIONS § 1B01.1

Research institutes or laboratories in existence at the time of the adoption of Bill No.
122-1984, subject to the zoning regulations in effect at the time of the approval by
Baltimore County of the institute or laboratory. [Bill No. 122~1984]

Schools, except business or trade schools or such schools as are permitted by special
exception (Subsection C, below), but including schools for agricultural training and
private colleges on properties recommended for designation for institutional/
educational uses in a Community Plan adopted by the County Council. [Bill Nos.
63-1980; 47-1982; 47-1985; 90-2018]

Signs, nonaccessory, to the extent permitted under Section 413,

Antennas used by CATV systems operated by companies franchised under Article
25 of the Baltimore County Code, if situated on property owned by the county, state
or federal government or by a governmental agency. [Bill Nos. 220-1981; 137-2004]

Transit facilities. [Bill No. 91-1990]

Accessory uses or buildings other than those permitted only by special exception,
including, but not limited to:

Accessory radio or television receiving antennas.

b.  Wireless transmitting and receiving structures, provided that any such struc-
ture: is a radio antenna in conjunction with transmitting and receiving facilities
used by a resident amateur radio operator possessing an amateur radio opera-
tor's license issued by the Federal Communications Commission; if it is an
independent structure, shall be subject to the same requirements as are applied
to buildings under Section 400; if it is a rigid-structure antenna, shall be no
higher than 50 feet above grade level and with no supporting structure thereof
closer than ten feet to any property line; and does not extend closer to the street
on which the lot fronts than the front building line.?

Home occupations, as defined in Section 101,
d. Parking spaces, including accessory garage spaces.

e.  Offices for the conduct of business incidental to the rental, operation, service or
maintenance of apartment buildings.

f.  Signs, subject to Section 450. [Bill No. 89-1997]

g. Swimming pools, tennis courts, garages, utility sheds, satellite receiving dishes
(subject to Section 429) or other accessory structures or uses (all such accessory
structures or uses subject to the height and area provisions for buildings as set
forth in Section 400). [Bill No. 71-1987]

Commercial film production, subject to Section 435. [Bill No. 57-1990]

2. Editor's Note—Former Ltem ¢, which followed this item and permitted automotive-service stations, was repealed

by Bill No. 172-1993.
3. Editor's Note—Former Item ¢, which followed this item and permitted offices of certain professional persons as

an accessory use to their residences, was repealed by Bill No. 105-1972, effective 8-26-1982.

Supp. No. 1
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SECTION 205

OR-1 (Office Building — Residential) Zone
[Bill No. 167-1980]

§ 205.1. Declaration of findings. [Bill No. 186-1994]

Al

It is found that the name of the O-1 (Office Building) zoning classification is misleading
the public because the name implies that only office buildings are permitted when, in fact,
the zone does permit residential and other uses permitted in the D.R.5.5 Zone.

1t is further found that the O-1 zoning classification is sufficiently similar to the O-2
classification that there is no longer a need for two separate zones.

§ 205.2. Statement of legislative policy. [Bili No. 186-1994]

A

Tt is the intent of the county that the name of the O-1 zoning classification be changed to
the OR-1 {Office Building — Residential) Zone.

Properties classified as O-1 before the effective date of Bill No. 186-1994 shall be classified
as OR-1 and shall be subject to the use and performance standards of the OR-1 Zone.

The OR-1 Zone shall no longer be applied to properties through the comprehensive
Zoning Map process under § 32-3-202 of the Baltimore County Code, or through the cycle
zoning process under Article 32, Title 3, Subtitle 5 of the Baltimore County Code, after
the effective date of Bill No. 186-1994. [Bill No. 137-2004}

§ 205.3. Use regulations in OR-1 Zones,

A. The following uses, only, are permitted by right:

I.  Uses permitted by right and as limited in D.R.5.5 Zones. [Bill Nos. 108-1994;
186-1994j

2. Class A or Class B office buildings containing offices, medical offices or medical
clinics. [Bill Nos. 37-1988; 186-1994]

3. The following accessory commercial uses within Class B office buildings (See also
Subsection C below.}): IBill No. 186-1994]

a. Photocopying establishments.
b. Secretarial-service establishments.

c. Standard restaurants, carry-out restaurants and taverns without dancing or live
entertainment; [Bill No. 186-1994]

d. Travel bureaus.

e.  Banks, including one exterior walkup automatic teller machine for each bank
located within an office building. [Bill No. 186-1994]

f.  Opticians' or optometrists' establishments. [Bill No. 186-1994]

1. Editor's Note—This bill originally added the O-1 Zone as Section 204. It was subsequently changed to OR-1 and

Section 205 by Bill No. 186-19%4.
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Accessory uses not included under Item 1 above, but not any accessory commercial
uses other than those listed in [tem 3 (See Subsection B below.).

Class A or Class B office buildings containing MVA lLicensed vehicle tag and fitle
service office, without inventory except state issued vehicle license plates. [Bill No.
12-2020}

B. The following uses, only, are alfowable by special exception: [Bill No. 186-1994]

1.

Uses allowable by special exception and as limited in D.R.5.5 Zones. [Bill Nos.
108-1994; 186-1994] .

The following accessory commercial uses within Class B oftice buildings, provided
that the Zoning Commissioner finds that each such use will primarily serve the
principal uses of the lot (See also Subsection C below.): |Bill No. 186-1994]

a. Drugstores.

b.  Personal-care establishments, including hair care, facial-treatment, manicuring
or shoe-shining establishments.

¢.  Stationery or office-supply shops.

Wireless telecommunications towers, subject to Section 426. [Bill Nos. 64-1986;
30-1998]

C. Supplementary use regulations (See also Section 208.).

1.

3.

Accessory-commercial-use floor-area limitations.
a. Nomorethan 7.5 percent of the adjusted gross floor area of any office building
may be occupied by accessory commercial uses.

b. No single accessory commercial use other than a standard restaurant, carry-
out restaurant or tavern may occupy more than 1,200 square feet of floor area.
[Bili No. 186-1994]

Entrances to accessory commercial uses. No exterior entrance to any accessory
commercial use within an office building is permitted unless 75 percent of the
principal uses in the building have exterior entrances. [Bill No. 24-1983]

Signs are permitted, subject to Section 450. [Bill No, 89-1997]

§ 205.4. Performance standards in OR-1 Zones. [Bill No. 186-1994]

A. Uses permitted under Subsections 205.3.A.1 or 205.3.B.1 and new structures accessory to
Class A office buildings are governed by the bulk regulations of D.R.5.5 Zones. Such uses
are also subject to Section 1B01.1.B.1, Residential transition area restrictions, except in
cases where a project is vested by law; has received a CRG, a development plan or
reclamation plan approval; or for which a development plan has been accepted for filing
by the Department of Permits, Approvals and Inspections before July 5, 1994, [Bill Nos.
186-1994; 122-2010]

B. The performance standards for all other uses shall be the same as for the OR-2 Zones,
except that the height of a Class B office building shall be limited to 60 feet. [Bill No.
186-1994]

Supp. No. 3
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SECTION 206

OR-2 (Office Building —— Residential) Zone'
[Bill Nos. 167-19807 221-1980]

§ 206.1. Declaration of findings. {Bill No. 186-1994]

A.

Some firms have established policies that their headquarters and most or all of their other
offices should be situated in office parks and have thus occupied only a negligible amount
of office space in town and community centers.

The residential office, Class A, and the residential office zones provide for the conversion
of homes to offices and, in the case of the R-O Zone, the development of small office
buildings on sites of no more than two acres.

If the zoning regulations were not to include a zoning classification primarily for office
building development, with supportive accessory commercial uses and which permits
moderate density residential development, business firms preferring to occupy offices in
Baltimore County may choose sites in adjacent jurisdictions.

Office centers, rather than central commercial areas, may also be appropriate locations for
offices whose employees spend most of the working day driving to widely separated places
throughout the metropolitan area.

Providing additional opportunities for development of office buildings in Baltimore
County could contribute to the county's assessable base and could create a significant
number of job opportunities for citizens.

Development and maintenance of office building sites must be closely regulated to
promote the establishment of amenities, to prevent traffic congestion and, in general, to
protect the public interest, including the interests of citizens in nearby neighborhoods and
the interests of firms and employees who will occupy the office buildings.

§ 206.2. Statement of legislative policy. [Bill Nos. 122-1984; 186-1994]

A.

Pursuant to the findings declared above, the OR-2 zoning classification is established
primarily to provide selectively for development of a limited number of well-landscaped
office building developments. The OR-2 zoning classification also permits moderate
density residential development or mixed office/residential uses.

Itisintended that any development in an OR-2 Zone be designed, built and maintained so
that it will be compatible with the character of nearby residential neighborhoods so that
it will enhance rather than detract from amenities and property values in those neighbor-

hoods.

. Editor's Note—A second Section 206, regarding Bowleys Quarters and Back River Neck areas, was added by Bill

No. 64-1999. It was subsequently repealed, reenacted and renumbered by Bill No. 28-2001. See now Section
4A03.

. Editor's Note—This bill originally added the 0-2 Office Park Zone as Section 205. It was subsequently changed

to OR-2 and Section 206 by Bill No. 186-1994.
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§ 206.3. Use regulations in OR-2 Zones.
A. Uses permitted by right. The following uses, only, are permitted by right:

1. Class A or Class B office buildings containing offices, medical offices or medical
clinics. [Bill Nos. 37-1988; 186-1994]

2. Uses permitted as of right and as limited in D.R.10.5 Zones. [Bill Nos. 108-1994;
186-1994}

3. Accessory uses or structures which are normally and customarily incidental to any
permitted principal use, including the following, if within office buildings; [Bill
Nos. 126-1986; 186-1994]

a. Conference facilities {auditoriums, exhibition rooms, sleeping quarters or ca-
tering services for conferences attended by persons who do not ordmarily work
in offices on the site, in addition to those who do).

b.  The following accessory commercial uses:

(1) Banks, including one exterior walkup automated teller machine for each
bank located within the office building; drive-through banking facilities
permitted when operated from within the office building and provided
that:

(a) The OR-2 Zone in which "any drive-through banking facikity" is
located has a contiguous gross area of no less than ten acres; [Bill
No. 186-1994}

{(b) Any individual banking establishment has a total of no more than
two drive-through teller windows and machines;

(¢) Anysuch facility, including access traffic lanes, is located no less than
200 feet from any residence; and [Bill No. 186-1994}

(d) Any such facility, including access traffic lanes, is screened from any
residential zone abutting the lot on which the drive-through facility
is located in accordance with the requirements for parking lots
stipulated in the Baltimore County Landscape Manual. [Bill No.
126-1986]

(2) Duplicating service businesses. [Bill No., 126-1986]
(3) Secretarial-service establishments.
{4) Drugstores.

(3) Standard restaurant, carry-out restaurant or tavern without dancing or
live entertainment. [Bill No. 186-1994]

(6) Exercise room for the exclusive use of the tenants and no larger than 1,500
square feet in size. [Bill No. 126-1986]

(7) Newsstands. [Bill Nos. 126-1986; 186-1994]

(8) Personal-care establishments, including hair-care, facial treatment, man-
icuring or shoe-shining establishments. [Biil No. 186-1994]

(9) Stationery or office-supply sheps. [Bill No. 186-1994]
(10) Travel bureaus. [Bill Nos. 167-1980; 186-1994]
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(11) Garment cleaning, collection and pickup only (actual cleaning to be done
off premises). [Bill Nos. 126-1986; 186-1994]

(12) Data processing and office equipment service establishments, including
incidental sales. [Bill Nos. 126-1986; 186-1994]

(13) Photographic film-processing establishments. [Bill Nos. 126-1986; 186-
1994]
(14) Neighborhood car rental agency, subject to Section 408A. [Bill No.
122-2005]
(15) Wellness, health and fitness center.  [Bill No. 37-2015]
(16) Florist. [Bill No. 37-2015]
(17) Optician's or optometrist's establishment. [B#l No. 37-2015]
Research institutes or laboratories. [Bill No. 122-1984]
Wireless telecommunications antennas or wireless telecommunications towers, sub-
ject to Section 426. [Bill Nos. 64-1986; 30-1998]
Opticians' or optometrists' establishments when within office buildings. [Bill No.
126-1986]
Health-care and surgery center. {See Section 438.) |Bill No. 37-2015]

Class A or Class B office buildings containing MVA licensed vehicle tag and title
service office, without inventory except state issued vehicle license plates. [Bill No.

12-2020]

B. Uses allowable by special exception. [Bill No. 186-1994]

L.

Supp. No. 3

Uses allowable by special exception in a D.R.10.5 zone are allowable by special
exception in an OR-2 Zone. [Bili No. 186-1994|

The following accessory uses are allowable by special exception if they are not within
office buildings, as permitted by Section 206.3.A.3, or would occupy more floor area
than would be aliowed under the standard of Section 206.3.C.Lb, provided that the
Zoning Commissioner {inds that the uses will primarily serve the principal uses of
the lot or office park: [Bill Nos. 91-1985; 108-1994; 186-1994]

a. Conference facilities. [Bill No. 186-1994]

b.  Standard restaurant, carry-out restaurant or tavern without dancing or live
entertainment. [Bill No. 186-1994]

c. Hotel and motel. [Bill No. 186-1994]
Wireless telecommunications towers, subject to Section 426. [Bill Nos. 64-
1986; 186-1994; 30-1998]

e.  Health and fitness clubs, including, but not limited to, those with handball,
squash, tennis or racquetball courts or swimming pools. [Bill Nos. 126-1986;
186-1994]

f. Parking structures for passenger cars, as a principal use, provided that any such
structure and site are designed or located in such a manner that associated
noise, lighting and traffic will not intrude into adjacent residential neighbor-
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SECTION 216

Business Maritime Marina (B.M.M.) Zone Use Regulations
[Bill No. 149-1992]

§ 216.1. Uses permitted by right and special exception.

A.

The Chesapeake Bay Critical Area Location Protection Program enacted by Baltimore
County on June 13, 1988, established buffer areas adjoining tidal waters and wetlands.
Development and use of land within such buffer areas is limited to water-dependent
facilities, as defined and regulated in COMAR 27.01.03 and in the county regulations
enacted pursuant thereto. [Bill No. 137-2004]

Subject to Subsection A, except as provided in Paragraph 2, residential and institu-
tional uses permitted and as limited in D.R.5.5 Zones are permitted as of right. [Bill
No. 23-2008]

This paragraph applies to any property located in the Bowleys Quarters District or
the Lower Back River Neck District that is rezoned to B.M.M. after August 1, 2008.
The only uses permitted by right on such property are those listed in Subsection C.
[Bill No. 23-2008]

Subject to Subsection A, the following uses are permitted by right:

10.

Marina.
Out-of-water storage facility, Class A in association with a marina only.

Restaurant up to 5,000 square feet gross floor area, provided the use is a part of and
within the lot line of a marine-related use.

Retail sale or rental of marine-related goods such as boating, fishing, diving and
bathing supplies and equipment.

Sale of convenience items to marina patrons, provided such activity is ancillary to
the marina operation.

Community building, swimming pool or other structural or land use devoted to
civic, social, recreational and educational activities, any of which must be accessory
to a marina.

Shoreline fishing and shellfishing facility, Class I and Class 11; commercial fisheries
facilities, subject to the standards for such facilities in D.R. Zones.

Accessory uses or structures which are normally and customarily incidental to any
principal use.

Yacht club, provided that the area regularly used for preparing, serving or consum-
ing food or beverages does not exceed 5,000 square feet gross floor area, including
outdoor seating area. [Bill No. 136-1996]

Combinations of the above uses. |Bill No. 136-1996]
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SECTION 221
Business Maritime Boatyard (B.M.B.) Zone: Use Regulations
[Bill No. 149-1992]

§ 221.1. Uses permitted by right and special exception.

A

The Chesapeake Bay Critical Area Local Protection Program enacted by Baltimore
County on June 13, 1988, established buffer areas adjoining tidal waters and wetlands.
Development and use of land within such buffer areas is limited to water-dependent
facilities, as defined and regulated in COMAR 27.01.03 and in the county regulations
enacted pursuant thereto.  [Bill No. 137-2004]

Subject to Subsection A, except as provided in Paragraph 2, residential and institu-
tional uses permitted and as limitedin D.R.5.5 Zones are permitted as of right. [Bill
No. 23-2008]

This paragraph applies to any property located in the Bowleys Quarters District or
the Lower Back River Neck District that is rezoned to B.M.B. after August 1, 2008.
The only uses permitted by right on such property are those listed in Subsection C.
[Bill No. 23-2008] '

Subject to Subsection A, the following uses are permitted by right:

1.
2.
3.
4

5.
6.

Uses permitted by right in the BM.M. Zone.
Boatyard.
Fabrication, storage or repair of fishing equipment.

Machine shop for repair of engines or marina equipment, provided that all activities
are confined to a fully enclosed structure.

Research institute, for marine-related purposes.

Combinations of the above uses.

Subject to Subsection A, the following uses are permitted by special exception:

L.
2.
3.

Uses permitted by special exception in the B.M.M. Zone.
Commercial beach, including dressing rooms and snack bar.

Facilities for docking of boats for hire having a capacity to carry more than 20
passengers, including crew.
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SECTION 225
Business Maritime Yacht Club (B.M.Y.C.) Zone: Use Regulations
[Bill No. 136-1997]

§ 225.1. Uses permitted by right and special exception.

A.

The Chesapeake Bay Critical Area Local Protection Program enacted by Baltimore
County on June 13, 1988, established buffer areas adjoining tidal waters and wetlands.
Development or use of land within such buffer areas is limited to water-dependent
facilities, as defined and regulations in COMAR 27.01.03 and in the county regulations
enacted pursuant thereto. [Bill No. 137-2004]

Subject to Subsection A, except as provided in Paragraph 2, residential and institu-
tional uses permitted and as limited in the adjacent residential zone are permitted by
right. [Bill No. 23-2008]

This paragraph applies to any property located in the Bowleys Quarters District or
the Lower Back River Neck District that is rezoned to BM.Y.C. after August 1,
2008, The only uses permitted by right on such property are those listed in Subsec-
tion C. [Bill No. 23-2608]

Subject to Subsection A, the following uses are permitted by right:

Yacht club.

Area for food and beverages to be prepared for, served to or consumed by yacht club
members and their guests, not to exceed 5,000 square feet gross floor area, including
outdoor seating area.

Sale of convenience items to yacht club members and their guests, provided such
activity is ancillary to the yacht club operation.

Community building, swimming pool or other structural or land use devoted to
civic, social, recreational and educational activities, any of which must be accessory

" to a yacht club.

Simple repair of watercraft that normally can be completed while the vessel is in the
waler.

Out-of-water storage facility, Class A, for not more than 20 boats in association with
a yacht club only, provided that the lot is greater than ten acres.

g Accessory uses or structures which are normally and customarily incidental to any
- permitted principal use.

Combinations of the above uses.

ject to Subsection A, the following uses are permitted by special exception:

- Area for food and beverages to be prepared for, served to or consumed by yacht club

members and their guests, exceeding 5,000 square feet gross floor area, including
outdoor seating area, provided that the lot is at least five acres.
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SECTION 230
Business, Local (B.L.) Zone Use Regulations
[BCZR 1955}

§ 230.1. Permitted uses.

A. The following uses only are permitted (See Section 230.2.):

L.

Uses permitted and as limited in the residential zone immediately adjoining, except
that animal boarding place, Class A, is permitted only as a special exception and
kennel is prohibited. [Bill No. 85-1967]

Convalescent home.
Tourist home, boarding or rooming houses.

Fast-food, drive-through-only restaurant, carry-out restaurant, fast-food restau-
rant, and standard restaurant, tearoom, convenience store and dairy barn. [Bill
Nos. 40-1967; 110-1993; 86-1994; 27-2003; 49-2016]

Bank, building and loan association.
Offices and office buildings.
Private colleges, dancing schools, conservatory for fousic and ine arts, dormitories

and fraternity and sorority houses. [Resolution of 11-21-1956; Bill No. 47-1985]

Business and trade schools.

Alcoholic beverage package store

Amusement devices, subject to the provisions of Section 422 [Bill No. 29-1982]
Animal grooming facility [Bill No. 93-2006]

Antique shop

Arborist, licensed, located in the Parkville Commercial Revitalization District, and
provided that no active tree work is performed, no retail sales occur, and no materials
including tree limbs, firewood, mulch, wood chips or similar materials are kept or
stored, upon the premises. In addition, appropriate screening of the property shall be
installed, to the extent possible, in accordance with the Baltimore County Landscape
Manual. [Bill No. 23-2017]

Arcade, subject to the provisions of Section 423. A [Bill No. 29-1982]

~ Automobile accessory shop

Supp. No. 4

Automobile parking fot

Bakery, but goods baked on the premises must be sold only at retail on the premises,
except that wholesale operations are permitted if the bakery is located in a commer-
cial revitalization district and if the retail component of the bakery fronts the street
and the wholesale operations are limited to no more than 30 percent of the building's
square footage [Bill No. 86-2009]

Barbershops and beauty shops [Bill No. 9-1999]
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SECTION 232
B.L. Zone Area Regulations
[BCZR 1955]

Minimum requirements, except as provided in Article 3, shall be as follows:

§ 232.1. Froat yard.

For residences, as in Sections 302 and 303.1; for commercial buildings the front building line

shall be not less than ten feet from the front property line and not less than 40 feet from the

center line of the street, except as specified in Section 303.2.

§ 232.2. Side yards.*

A. For residences, as in Section 302.

B. Forcommercial buildings, none required on interior lots, except that where the lot abutsa
Jot in a residence zone there must be a side yard not less than the greater minimum width
required for a dwelling on the abutting lot and on corner lots the side yard on the street
side shall be not less than ten feet in width.

§ 232.3. Rear yard. [Bill No. 26-1963]

A. For residences, as in Section 302.

B. For commercial buildings, none required, except that where the rear lot line abuts a lotin
a residence zone there shall be a rear yard not less than 20 feet deep.

§ 232.4. Parking area and loading space.

In accordance with the provisions of Section 409.

§ 232.5. Floor area ratio. .[Biii Nos. 7-1962; 111-1968; 100-1970]

The maximum permitted floor area ratio for any site in a B.L. Zone, excepting C.C.C. and C.T.
Districts, shall be 3.0,

1. Editor's Note—The title and Section 6 of Bill No. 64-1963 indicate amendment of this section, but it was assumed
that it was the intent of that bill to amend Section 233.3 instead.
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SECTION 233
Busigess, Major (B.M.) Zone Use Regulations
[BCZR 1955]

§ 233.1. Permitted uses.
The following uses only are permitted (Section 233.2):
A. Uses permitted in the B.L. Zone.
B. ,
Animal boarding place, Class A’  [Bill No. 85-1967> [Bill No. 11-2017]
Bakery, with retail operation
Boatyard [Bill Nos. 64-1963; 85-1967]
Bowling alleys
Carpentry, electrical, plumbing, heatiﬁg, sheet metal, electroplating and painting shops
Catering hall [Bill No. 110-1993]

Clothes cleaning and dyeing where not more than two units with combined capacity of
not more than 50 pounds are employed

Commercial beach, with provision of adequate parking arca, and permitting dressing
facilities, snack bar, picnic area and boat rental [Bill Nos. 64-1963; 85-1967]

Commercial kennel, provided that: The commercial kennel is located in an I.M. Overlay
District that is within the boundaries of the Hunt Valley/Timonium Master Plan area; any
outdoor space associated with the commercial kennel is not used between the hours of
9:00 p.m. and 6:00 a.m.; and the commercial kennel is no closer than 500 feet from a
residential use in a residential zone, unless such residential use is Iocated across from a
major collector road, in which case the commercial kennel may be located no closer than
100 feet. [Bill No. 75-2021]

Commercial recreation enterprises, including dance halls, skating rinks and others which,
in the judgment of the Zoning Commissioner, are similar, but excluding merry-go-rounds
and freak shows, shooting galleries and penny arcades

Community building, swimming pool or other structural or land use devoted to civic,
social, recreational and educational activities [Bill Nos. 64-1963; 85-1967; 26-1988]

Funeral establishment [Bill No. 43-1970]
Garage, service

Golf course, country club or other outdoor recreation clubs; also quasi-public camp,
including day camps, but no such uses shall be located on less than five acres, and no

1. Editor's Note—All of the provisions of this subsection that are not followed by bracketed historical references
were reenacted without substantive amendment by Bill No. 85-1967. The entries indicated in this section as
originally having been added by Bill No. 64-1963 were, according to a literal reading of that bill, to have been
added to "[Section] . . . 232.2, title 'B.M. zone' . . .". However, Section 232.2 regulates side yards, not uses and is
part of the regulations of the B.L. zoning classification, not the B.M. classification.

2. Editor's Note—This bill also repealed "Animal hospital," which originally followed.]?
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SECTION 236
Business, Roadside (B.R.) Zone Use Regulations
[BCZR 1955]

§ 236.1. Permitted uses.

The following uses only are permitted:

A.
B.

Uses permitted and as limited in the B.M. Zone.

Animal boarding place, Class A [Bill No. 85-1967]

Animal boarding place, Class B [Bill No. 85-1967]

Bottling establishment, soft drink

Brewery, Class 7, if within the urban rural demarcation line [Bill No. 185-1995]
Commercial recreational facilities {Bill No. 29-2018]

Greenhouse

Laboratory

Motel or motor court

Printing, lithographing or publishing plant employing over 25 persons

Private kennel and commercial kennel, subject to Section 421 [Bill No. 87-2001]
Volunteer fire company

The following uses when located at least 50 feet from the residential zone boundaries at the
ends of the commercially zones frontages: [Resolution of 11-21-1956]

Building materials storage and sales yard
Farm implements, sales and service

Feed and grain sales and storage’
Lumberyard

Public utility storage yard

Stone or monument works

Storage of inflammable liquids and gases underground (See Baltimore County Building
Code for requirements.).

Tire retreading or recapping.

§ 236.2. Special exception uses.

The following uses when permitted as special exceptions (Sections 270 and 502):?

Airport

1. Tditor's Note—"Kennel," which immediately followed, was repealed by Bill No. 87-2001.
2. Fditor's Note—"After-hours club,” which originally followed, was repealed by Bill No. 36-2000.
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SECTION 302
Height and Area Regulations for New Residences in Business and Manufacturing Zones
[BCZR 1955; Resolution, November 21, 1956]

._§ 302.1. Adberence to regulations for adjoining zone.

"Residences hereafter erected in business and manufacturing zones shall be governed by all
eight and area regulations for the predominant residence zone which immediately adjoins, or

,y D.R.5.5 Zone'

fén‘ this section, the R.6 Zone was redesignated as the D.R.5.5 Zone pursuant to Section 100.3A.
Sidence zone immediately adjoins.
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SECTION 307
Variances
[BCZR 1955; Bill Nos, 107-1963; 32-1988; 2-1992; 9-1996]

§ 307.1. Authority to grant variances; procedures and restrictions.

The Zoning Commissioner of Baltimore County and the County Board of Appeals, upon
appeal, shall have and they are hereby given the power to grant variances from height and area
regulations, from off-street parking regulations, and from sign regulations only in cases where
special circamstances or conditions exist that are peculiar to the land or structure which is the
subject of the variance request and where strict compliance with the Zoning Regulations for
Baltimore County would result in practical difficulty or unreasonable hardship. No increase in
residential density beyond that otherwise allowable by the Zoning Regulations shall be permit-
ted as a result of any such grant of a variance from height or area regulations. Furthermore, any
such vartance shall be granted only if in strict harmony with the spirit and intent of said height,
area, off-street parking or sign regulations, and only in such manner as to grant relief without
mjury to public health, safety and general welfare. They shall have no power to grant any other
variances. Before granting any variance, the Zoning Commissioner shall require public notice
to be given and shall hold a public hearing upon any application for a variance in the same
manner as in the case of a petition for reclassification.’

. Editor's Note—Apparently conflicts with certain provisions found in the Baltimore County Code, 2003, as
revised, which prescribe requirements with respect to notice and hearing regarding conventional reclassification
petitions that differ from those which it prescribes regarding variance petitions. See the Appendices of this volume
for excerpts from the Baltimore County Code, 2003, See § 32-3-301 for authority of the Zoning Cominissioner to
grant vatriances, and § 32-3-103 for provision regarding conflicts between Article 32, Title 3 of the Baltimore County
Code, 2003 and the Zoning Regulations. Any order by the Zoning Commissioner or the County Board of Appeals
granting a variance shall contain a finding of fact setting forth and specifying the reason or reasons for making such
variance.

3:11
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SECTION 400
Accessory Buildings in Residence Zones
[BCZR 1955; Bill No. 27-1963}

§ 400.1. Location; lot coverage.

Accessory buildings in residence zones, other than farm buildings (Section 404) shall be located
only in the rear yard and shall occupy not more than 40 percent thereof, On corner lots they
shall be located only in the third of the lot farthest removed from any street and shall occupy
not more than 50 percent of such third. In no case shall they be located less than 2Yz feet from
any side or rear lot lines, except that two private garages may be built with a common party wall
straddling a side interior property line if all other requirements are met. The limitations
imposed by this section shall not apply to a structure which is attached to the principal building
by a coveéred passageway or which has one wall or part of one wall in common with it. Such
structure shall be considered part of the principal building and shall be subject to the yard
requirements for such a building.

§ 400.2. Setback. [Bill No. 2-1992]

Accessory buildings, including parking pads, shall be set back not less than 15 feet from the
center line of any alley on which the lot abuts.

§ 460.3. Height.
The height of accessory buildings, except as noted in Section 300, shall not exceed 15 feet.

§ 400.4. Accessory apartments. [Bill No. 49-2011"]

An accessory apartment is permitted as a temporary use within a principal single-family
detached dwelling or within an accessory building situated on the same owner-occupied lot as
the principal dwelling in any zone that permits single-family dwellings, subject to the following
requirernents:

A. [If located within an existing single-family detached dwelling:

I. An applicant shall file with the Department of Permits, Approvals and Inspections
an application for a use permit for an accessory apartment, on a form approved by
the Department. With the application, the applicant shali submit a declaration of
understanding, on a form approved by the Department, including but not necessar-
ily limited to the following terms and conditions:

a. The size of the accessory apartment may not exceed one-third of the overall
floor area of the dwelling or 2,000 square feet, whichever is less;

b.  Any and all improvements to be dedicated as an accessory apartment shall be
used solely as a single-family residence; and

¢.  The accessory apartment may not have separate utility meters, such as gas and
electric service,

1. Editor's Note—This Act stated that it applied retroactively to requests for in-law apartments filed on or after
8-1-2010, and also that owners of in-law apartments lawfully approved prior to the effective date of this Act must
obtain a use permit required by this Act on or before 10-1.2012. '
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The Director may approve the application upon a finding that the size, location, and
purpose of the accessory structure will not negatively affect the health, safety, or
general welfare of the surrounding community.

B. If located within an accessory building on the same owner-occupied property as the
principal single-family detached dwelling:

L.

An applicant shall file a request for a special hearing and a use permit with the
Department, together with a declaration of understanding as required by Subsec-
tion Al of this section, and a public hearing before the Office of Administrative
Hearings is required.

The size of the accessory apartment may not exceed 1,200 square feet, and the
accessory building shall comply with the requirements of Section 400.

Following a public hearing, the Officc of Administrative Hearings may grant a
request upon a finding that the size, location, and purpose of the accessory apart-
ment conform with Section 502.1 and may impose such conditions, restrictions or
regulations consistent with Section 502.2 as may be deemed necessary or advisable
for the protection of surrounding and neighboring properties, including the express
prohibition that the accessory apartment not be converted to a second dwelling
beyond the scope of this section.

The accessory apartment may not have separate utility meters or water and sewerage
services unless approved by the Office of Administrative hearings based on specific
findings of necessity for the accessory building.

C. Approval; renewal.

1.

Approval. The approval of an application for a use permit in Subsection A or a
request for a special hearing and a use permit in Subsection B shall be subject to the
following:

a. The declaration of understanding and property description, including any
conditions, restrictions, or regulations imposed by the Department or the
Office of Administrative Hearings, shall be recorded in the land records of
Baltimore County and a copy shall be filed with the Department; and

b.  Theaccessory apartment shall only be utilized by immediate family members as
defined in Section 101 and may not be used by any person other than an
immediate family member for any other reason.

¢.  If the accessory apartment is no longer occupied by any person named in the
use permit or if the property is sold, the use permit shall terminate, and any
proposed changes in occupancy to the accessory apartment by the property
owner or subsequent purchaser shall require a new request for a use permit as
applicable under Subsection A or B.

Renewal. The applicant shall renew the use permit with the Department every two
years by filing a renewal on a form approved by the Department, to be dated from the
month of the initial approval, and shall list the name of any person occupying the
accessory apartment.
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§500.1 ADMINISTRATION AND ENFORCEMENT § 500.3

SECTION 500
Zoning Commissioner and/or Deputy Zoning Commissioner!
[BCZR 1955]

§ 500.1. Approval of building permit applications.

All applications to the Buildings Engineer for building permits shall be submitted to the Zoning
Commissioner® for approval by the Commissioner as to zoning before any permit shall be
issued. Before approving any such application, the Zoning Commissioner shall be satisfied that
the application is in proper form and contains all necessary information and that the proposed
building or use of land, building or structure complies in all respects with the regulations then
m effect with respect to zoning.

§ 500.2. Petitions for zone or district classification or reclassification.>

A. Whenever a petition is presented to the Department of Planning for a zone or district
classification or reclassification of a piece of property, or for a special exception, such
petition may be filed with the Zoning Commissioner only if it meets the Zoning Commis-
sioner's Rules of Practice and Procedure.* Whenever the Department of Planning shall
have acknowledged the adequacy of the petition in respect to such rules, including
whatever site plan or other supporting material may be necessary, the petition may be filed
with the Zoning Commissioner by the legal owner of the property or by his legally
authorized representative.  [Bill Nos. 85-1964;> 40-1967; 55-2011]

B. A date for a public hearing before the Zoning Commissioner on the petition for the
proposed zone or district classification or reclassification may then be scheduled, and
such hearing shall be held not less than 30 nor more than 90 days after the date set on the
Zoning Commissioner's acknowledgment of such filing. [Bill Nos. 85-1964; 40-1967)

§ 500.3. Refusal to grant reclassification.

In the event that the Zoning Commissioner shall refuse to grant a reclassification and upon
appeal to the County Board of Appeals, the said Board shall order such reclassification, the

I. Editor's Note—Some of the powers and duties of the Zoning Commissioner under this Article have been
transferred to the Director of the Department of Permits and Development Management pursuant to Bill No.
69-1995, which amended Section 26-3 of the Baltimore County Code, 1988 Edition [now §§ 3-2-1103, 3-2-1201,
3-2-1202, and 3-2-1203 of the Baltimore County Code, 2003}, as revised, to provide as follows: "(d) The zoning
commissioner shall administer the office of zoning commissioner. Notwithstanding any provision in this Code orin
the county zoning regulations to the contrary, the director of the department of permits and development
management shall admintster the zoning code and all other administrative matters otherwise assigned in this article
or by zoning regulations or elsewhere to the zoning commissioner, except for the conduct of hearings by this Code.”
2. Editor's Note—See Editor's Note above.

3. Editor's Note—This section has been superseded by Section 2-356 of the Baltimore County Code, 1988 Edition,
{now Aurticle 32, Title 3, Subtitle 5 of the Baltimore County Code, 2003}, as revised, which vests original jurisdiction
for reclassifications with the Board of Appeals (Bill No. 85-1978, effective 12-8-1978, and Bill No. 46-1979, effective
3-28-1979). See also Section 602(e) of the Baltimore County Charter, as well as Sections 32-3-401 and 32-3-517 of
the Baltimore County Code, 2003, as found in Appendix D of this volume,

4, Editor's Note—The Rules of Practice and Procedure are included in Appendix G of this volume.

5. Editor's Note—Bill No. 85-1964 contained a section to effect a repeal of provisions cited as "section 500.2a and b."
At the time of that bill's consideration and enactment, however, no provisions so designated appeared in the faw, It
is assumed that it was the bill's intent to repeal former Section 500.2 of BCZR 1955.
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Zoning Commissioner shall then forthwith submit said reclassification to the County Com-
missioners of Baltimore County,® and upon their written approval thereof the said reclassifi-
cation shall become effective and binding and shall constitute an amendment to the boundaries
of the zoning districts.”

§ 500.4. Issuance of use permits. [Resolution, November 21, 1956; Bill No. 43-2017]

In cases in which no building permit is required, any person desiring to use any land for any
purpose other than that for which said land is being used at the time of adoption of this Order
and Resolution® shall make application to the Director of Permits, Approvals and Inspections
for a use permit, upon such form as the Director may prescribe. If such use is permissible the
Director may issue a use permit, conditioned by other provisions contained in the regulations
which shall indicate that it authorizes the particular use applied for.

§ 500.5. Petitions for special exceptions.

In cases of petitions for special exceptions under Section 502 of these regulations, the Zoning
Commissioner shall receive such petitions in such form as he may prescribe. He shall hold a
public hearing thereon after giving public notice of such hearing as above provided with respect
to petitions for reclassification. After such a hearing he shall pass his order granting or refusing
such special exception.’

§ 500.6. Authority to conduct hearings.

In addition to his aforesaid powers, the Zoning Commissioner shall have the power, upon
notice to the parties in interest, to conduct hearings involving any violation or alleged violation
or noncompliance with any zoning regulations, or the proper interpretation thereof, and to pass
his order thereon, subject to the right of appeal to the County Board of Appeals as hereinafter
provided. :

§ 500,7. Petitions for public hearing; notice. [Bill No. 18-1976}

The said Zoning Commissioner shall have the power to conduct such other hearings and pass
such orders thereon as shall, in his discretion, be necessary for the proper enforcement of all
zoning regulations, subject to the right of appeal to the County Board of Appeals as hereinafter
provided. The power given hereunder shall include the right of any interested person to petition
the Zoning Comrmissioner for a public hearing after advertisement and notice to determine the

6. Bditor's Note—Under Section 1107 of the Baltimore County Charter, the County Council and County Executive
have succeeded "to all powers heretofore vested in the county commissioners by the constitution and laws of this
state.” However, under the provisions of Section 604 of the Charter, those persons aggrieved by a decision of the
Board of Appeals may now appeal such decision to the Circuit Court of Baltimore County. See Appendix E of this
volume.

7. Editor's Note—This section has been superseded by Section 2-356 of the Baltimore County Code, 1988 Edition,
[now Article 32, Title 3, Subtitle 5 of the Baltimore County Code, 2003], as revised, which vests original jurisdiction
for reclassifications with the Board of Appeals (Bill No. 85-1978, effective 12-8-1978, and Bill No. 46-1979, effcctive
3-28-1979). See also Section 602(e) of the Baltimore County Charter, as well as Sections 32-3-401 and 32-3-517 of
the Baltimore County Code, 2603, as found in Appendix D of this volume,

8. Editor's Note—The date of adoption and the effective date of BCZR 1955 was 3-30-1955.

9. Editor's Note—See also Sections 32-3-301 through 32-3-304 of the Baltimore County Code, 2003, as found in
Appendix D of this volume,
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existence of any purported nonconforming use on any premises or to determine any rights
whatsoever of such person in any property in Baltimore County insofar as they are affected by
these regulations.

With respect to any zoning petition other than a petition for a special exception, variance or
reclassification, the Zoning Commissioner shall schedule a public hearing for a date not less
than 30 days after the petition is accepted for filing, If the petition relates to a specific property,
notice of the time and place of the hearing shall be conspicuously posted on the property for a
period of at least 15 days before the time of the hearing. Whether or not a specific property 1s
involved, notice shall be given for the same period of time in at least two newspapers of general
circulation in the county. The notice shall describe the property, if any, and the action requested
in the petition. Upon establishing a hearing date for the petition, the Zoning Commissioner
shall promptly forward a copy thereof to the Director of Planning (or his deputy) for his
consideration and for a written report containing his findings thereon with regard to planning
factors.

§ 500.8. Authority to prescribe rules for hearings.

The Zoning Comrmissioner shall have the power to prescribe rules and regulations for the
conduct of hearings before him, to issue summons for and compel the appearance of witnesses,
to administer oaths and to preserve order.'’

§ 500.9. Authority to require plats; plat specifications. [Resolution of 11-21-1956; Bill Ne.
55-2011]

The Zoning Commissioner shall have the power to require the production of plats of develop-
ments or subdivisions of land, or of any land in connection with which application for building
or use permits or petition for a special exception, a reclassification or a temporary use shall be
made, such plats to show the location of streets or roads and of buildings or other structures
proposed to be erected, repaired, altered or added to. All such plats shall be drawn to scale and
shall clearly indicate the proposed location, size, front, side and rear setbacks from property
lines and elevation plans of proposed buildings or other structures. Such details shall conform
in all respects with the Zoning Regulations. No such plats or plans, showing the opening or
laying out of roads or strects, shall be approved by the Zoning Commissioner unless such plats
or plans shall have been previously approved by the Baltimore County Department of Planning
and the Department of Public Works.

§ 500.10. Right to appeal; filing of notice.

Any person or persons, jointly or severally, or any taxpayer or any official, department, board
or bureau of Baltimore County feeling aggrieved by any decision of the Zoning Commissioner
shall have the right to appeal therefrom to the County Board of Appeals. Notice of such appeal

10. Editor's Note—See Appendix G of this volume.
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Baltimore County, Maryland
OFFICE OF PEOPLE'S COUNSEL

Jefferson Building
105 West Chesapeake Avenue, Room 204
Towson, Maryland 21204

410-887-2188
Fax: 410-823-4236

PETER MAX ZIMMERMAN CAROLE S. [II)EMILIO
People's Counsel February 23, 2022 Deputy People's Counsel
SENT VIA EMAIL

Deborah C. Dopkin, Esquire, Board Chair
Joseph L. Evans, Panel Member

Adam T. Sampson, Panel Member

Board of Appeals for Baltimore County
The Jefferson Building

105 W. Chesapeake Avenue, Suite 203
Towson, Maryland 21204

RE: Lucky Star, LLC
11 Lynbrook Road
Case No.: 2021-109-A

Dear Chair Dopkin and Panel Members:

This responds the inquiry initiated by CBA Panel Member Joseph Evans and confirmed by
the entire panel. Thank you for the opportunity to respond.

(1) We agree with Mr. Evans that the situation is confused. But the proximate cause is Petitioner’s
Engineer Patrick Richardson’s testimony at the ALJ hearing to “slide” and switch from the
“garden variety” Baltimore County Zoning Regulation Sec. 400, 400.3 garage height variance
pled in the petition. He asserted that a garage accessory to a dwelling in a residential zone does
not require the applicable accessory building residential zone variance framed in the petition. This
precipitous injection of a legal claim, effectively for a special hearing determination, was outside
and beyond the pale of that routine variance. Nevertheless, ALJ Maureen Murphy accepted this
injection and ruled that no variance was necessary.

(2) In the absence of prior notice of this switch, our office asked for reconsideration. We disagreed
with the ruling and made essentially the same arguments repeated in our motion here. ALJ
Murphy reiterated her legal determination and added a grant of the variance on top of it.

(3) Upon appeal, given our priority to obtain a ruling on this legal issue of first impression, we had
discussions with Petitioner’s counsel. This resulted in a reciprocal approach geared to lead to a
resolution of all the issues. We agreed neither to oppose nor consent to each other’s requests. We -
would not oppose the requested variance, leaving it to Petitioner to prove its case and the CBA to
rule. Petitioner likewise would neither oppose nor consent to our request for a ruling on our legal
issue, leaving it up to the CBA to evaluate and decide.





Deborah C. Dopkin, Esquire, Board Chair
Joseph L. Evans, Panel Member

Adam T. Sampson, Panel Member
February 23, 2022
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(4) This brings us to the authority of the Board of Appeals to entertain the legal issue which we
present and which is at the heart of our appeal. At the hearing, Chair Dopkin’s questions reflected
doubt or skepticism as to whether the CBA should entertain our legal request. Therefore, we must
explain in more detail why we believe it is necessary and appropriate. :

(5) The CBA exercises appellate jurisdiction in zoning cases, other than zoning reclassifications.
County Charter Article VI, Secs. 602(a) and (¢), attached.

(6) Where there is such charter county jurisdiction, the CBA has authority to consider any issue
inextricably bound with the issues in the case below and affecting the public welfare, even if that
aspect were not raised in detail below. Halle Companies v. Crofton Civic Ass’n 339 Md. 131,
144-46 (1995), attached and highlighted.

(7) The CBA Rules of Procedure do not specifically address the scope of review on appeal. This may
contribute to the confusion. In this setting, we look to Maryland Rule 8-131(a), which covers the
scope of judicial appellate review. Notably, CBA Rule 7a, attached, on “Evidence,” makes
admissible any evidence admissible under the Maryland Rules, along with the addition of any
evidence which, infer alia, may be “... preserving the substantial rights of the parties.”

(8) Maryland Rule 8-131(a), attached, states jurisdictional issues are always justiciable, even if not
raised below. Here, we have two related jurisdictional issues raised emphatically below at the first
opportunity: the ALJ’s exceedance of her jurisdiction (A) in deciding a legal issue not raised in
the petition and (B) not included in any public notice. This is jurisdictional, as we explained in
our motion. So, the CBA has ample appellate authority to review the ALJ’s jurisdictional scope.

(9) Rule 8-131(a) also provides discretion for the appellate court to address other issues not raised
below. For example, the Court considered such an issue when it appeared desirable to avoid the
expense and delay of another appeal. Crown Oil and Wax Co. v. Glen Const. Co. 320 Md. 546,
560-63 (1990), excerpt attached, highlighted.

Chair Deborah Dopkin asked if our office should file a petition for special hearing. Whether
BCZR Sec. 500.7 authorizes an advisory opinion, absent reference to a specific property, is
debatable. If we were to file such a petition relating to this property, the ALJ would surely stick
to her ruling, might invoke res judicata, and/or also note that we could have filed an appeal. We
would then be back here, but in a more precarious position.

We also noted the uncertain impact of ALJ Murphy’s legal ruling if not reviewed on appeal. Other
property owners may seek to take advantage of the ruling. The bureaucracy potentially, indeed
probably, will believe they should follow her ruling.
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(10)The Court reviewed the scope of jurisdiction under Rule 8-131(a) in Canaj, Inc. v. Baker and
Division Phase I1 391 Md. 374, 382-85 (2006), excerpt attached, highlighted. Judge Cathell wrote:

“As this Court has stated before, the primary purpose of the Rule ‘is “to ensure
fairness for all parties in a case and to promote the orderly administration of
law.” Cases cited and quoted omitted. Emphasis supplied.

Here, we have shown fairness and restraint. We have not suggested any negative consequence from
Petitioner’s engineer’s effort to “slide” a permit through without zoning compliance. We now neither
oppose nor consent to the Petition for Variance despite the unfair and jurisdictionally defectwe slide
to circumvent the law without proper pleading and public notice.

(11) This brings us to Panel Member Joseph Evans’ request to tell the CBA exactly what we want.
We request a ruling, in the form of a special heanng determination, effectively a declaratory
judgment, as follows:

“Upon review of the entire record, including People’s Counsel’s motion, oral argument in
public hearing, and post-hearing correspondence, it is this day of . , 2022,
declared, adjudged, and ordered, for reasons presented by People’s Counsel:

““1. That the County Board of Appeals has jurisdiction and authority to adjudicate the question
of whether Baltimore County Zoning Regulation 400 --- Sections 400.1 to 400.3 --- govern,
control, and apply to accessory buildings relating to dwellings in the Business-Local Zone.”

“2. That Baltimore County Zoning Regulation 400 --- Sections 400.1 to 400.3 --- do govern,
control, and apply to accessory buildings relating to dwellings in the Business-Local Zone.”

For all the above reasons, we are entitled to a ruling on the merits of the legal issue which Petitioner,
via her engineer’s testimony, injected into the case. We don’t want to be left in a position where we
have to consider it necessary to take this case to Circuit Court to get a ruling and/or secure a remand.
The CBA could bring this case to a conclusion by resolving a straightforward issue of statutory
construction. To paraphrase CBA Rule 7a, on Evidence, this would “... most conveniently,
inexpensively, and speedily ... [preserve] the substantial righits of the parties.”

(12) There was some questioning by the CBA panel concerning my reference to Zoning Supervisor’s
Jeffrey Perlow’s indication that his office would follow ALJ Murphy’s decision if left unchallenged.
Whether or not the CBA finds them relevant, [ am including here two e-mail chains between our
office and Mr. Perlow to show his concerns. The initial August 6, 2021 e-mail chain is already in the
record. It was attached to the Motion for Reconsideration filed below.

(13)As for the posture of the variance case, despite more confusion generated by Ms. Lau’s
description of her intended use of the property as an office for her tea import business, she later
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indicated a potential dwelling use option. So it appears the BCZR Sec. 400.3 height variance for the
garage accessory to a dwelling use is still in play.

Thank you again so much for the opportunity to clarify and explain our office’s request and
hopefully help resolve any confusion generated by this extraordinary procedural chain of events.

Sincerely,

>

_ .
? {717\ /( Il X / cmmplmay

Peter Max Zimmerman
People’s Counsel for Baltimore County

cc: Dino LaFiandra, Esquire, Attorney for Petitioner, del@lafiandralaw.com
Patrick Richardson, Representative for Petitioner, rick(@richardsonengineering.net
Jeffrey Perlow, Zoning Supervisor, Jperlow(@baltimorecountymd.gov






ARTICLE VI. - COUNTY BOARD OF APPEALS*

# Editor’s notes:
The title of this article was changed by Bill No. 85, 1978. Approved by voters Nov. 7, 1978; effective Dec. 8,
1978.

Sec. 601. - Appointment; terms; compensation.

There is hereby created and established a county board of appeals consisting of seven members who
shall be appointed by the county council. Each member of the county council shall have the right to
nominate one person to serve on the board of appeals. The first board of appeals appointed after this
amendment shall consist of two members appointed for a term of one year, two members appointed for a
term of two years and three members appointed for a term of three years. Thereafter, all appointments or

reappointments shall be for three-year terms except that an appointment to fill a vacancy occurring before

the expiration of a term shall be for the remainder of the unexpired term. All members of the board shall be

residents of Baltimore County, and appointments shall be made so no more than five (5) of the members of

the board shall be members of the same political party. The county council shall by legislative act set the

compensation of the county board of appeals; provided, however, that no reduction in salary shall affect the

compensation of a member of the county board of appeals during his current term. The board of appeals as

constituted at the time of this amendment shall remain in effect until changed as provided in this section of
the Charter.

(Bill No. 85, 1978, § 1; approved by voters Nov. 7, 1978; effective Dec. 8, 1978; Bill No. 53, 1982, § 1;
approved by voters Nov. 2, 1982; effective Dec. 2, 1982)

Annotation— This section cited in Meadows of Greenspring Homeowners Association, Inc. v. Foxleigh
Enterprises, Inc., 133 Md.App. 510, 758 A.2d 611 (2000).
Sec. 601.1. - [Repealed.]

Repealed by Bill No. 85; 1978, § 2. (Approved by voters Nov. 7, 1978; effective Dec. 8, 1978)

Sec. 602. - Powers and functions of county board of appeals.

The county board of appeals shall have and may exercise the following functions and powers:

(a) Appeals from orders relating to zoning. The county board of appeals shall have and exercise
all the functions and duties relating to zoning described in Title 10 of the Local Government
Article of the Annotated Code of Maryland as such functions and powers may be prescribed

by legislative act of the county council. All references in law to the board of zoning appeals

shall be construed to refer to the county board of appeals. In all cases, except those excluded
by this Charter or by legislative act of the county council, the order of the county board of
appeals shall be final unless an appeal is taken therefrom in the manner provided in_Section
604 of this Article. (Bill No. 85, 1978, § 1; approved by voters Nov. 7, 1978; effective Dec. 8,
1978; Bill No. 13-18, § 1; approved by the voters Nov. 6, 2018; effective Dec. 6, 2018)

(b

-

Appeals from orders relating to licenses. The county board of appeals shall have and exercise
all the functions and powers of the board of license appeals as such functions and powers are
prescribed in the public local laws of the county in effect at the time of the adoption of this
Charter. All references in said laws to the board of license appeals shall be construed to refer
to the county board of appeals created by this article. As soon as the county board of appeals
has been duly constituted by the appointment and qualifications of its members as herein
provided, the board of license appeals shall cease to exist.

(c) Appeals from orders relating to building. The county board of appeals shall hear and decide
all appeals from orders relating to building. (Bill No. 85, 1978, § 1) (Approved by voters Nov. 7,
1978; effective Dec. 8, 1978)

d

Appeals from executive, administrative and adjudicatory orders. The county board of appeals
shall hear and decide appeals from all other administrative and adjudicatory orders as may
from time to time be provided by Title 10 of the Local Government Article of the Annotated
Code of Maryland, as amended, or by legislative act of the county council not inconsistent

therewith. ( Bill No. 13-18 , § 1; approved by the voters Nov. 6, 2018; effective Dec. 6, 2018)

(e) The county board of appeals shall have original and exclusive jurisdiction over all petitions for

reclassification. (Bill No. 85, 1978, § 3) (Approved by voters Nov. 7, 1978; effective Dec. 8,
1978)
Annotation— This section cited in Meadows of Greenspring Homeowners Association, Inc. v. Foxleigh
Enterprises, Inc., 133 Md.App._ 510, 758 A.2d 611 (2000).
This section cited in Hammen v. Baltimore County Police Department, 373 Md. 440, 818 A.2d 1125 (2003).

Sec. 603. - Rules of practice and procedure.

Subject to the approval of the county council, the county board of appeals shall have authority to adopt
and amend rules of practice and procedure to cover the conduct of its proceedings. Such rules may include
matters relating to filing fees, meetings and hearings conducted by the board, the manner in which the
chairman of the board shall be selected and the term for which he shall serve as chairman, and all other
matters deemed appropriate or necessary for the board to conduct its proceedings. Said rules and
regulations when approved by the county council shall have the force and effect of law. All decisions of the

county board of appeals shall be made after notice and opportunity of hearing upon the issues before said





board. All hearings held by the board shall be heard de novo, unless otherwise provided by legislative act of
the County Council, and shall be open to the public. The board shall cause to be maintained complete public

records of its proceedings, with a suitable index.
(Bill No. 85, 1978, § 1) (Approved by voters Nov. 7, 1978; effective Dec. 8, 1978)

Annotation— This section cited in Pollard's Towing, Inc. v. Berman's Body, Frame & Mechanical, Inc. 137
Md.App. 277, 768 A.2d 131 (2001).
This section cited in Hammen v. Baltimore County Police Department, 373 Md. 440, 818 A.2d 1125 (2003).

Sec. 604. - Appeals from decisions of the board.

Within thirty days after any decision by the county board of appeals is rendered, any party to the
proceeding who is aggrieved thereby may appeal such decision to the circuit court of Baltimore County,
which shall have power to affirm the decision of the board, or, if such decision is not in accordance with law,
to modify or reverse such decision, with or without remanding the case for rehearing, as justice may
require. Whenever such appeal is taken, a copy of the notice of appeal shall be served on the board by the
clerk of said court, and the board shall promptly give notice of the appeal to all parties to the proceeding
before it. The board shall, within fifteen days after the filing of the appeal, file with the court the originals or
certified copies of all papers and evidence presented to the board in the proceeding before it, together with
a copy of its opinion which shall include a statement of the facts found and the grounds for its decision.
Within thirty days after the decision of the circuit court is rendered, any party to the proceeding who is
aggrieved thereby may appeal such decision to the court of appeals of this state. The review proceedings

provided by this section shall be exclusive.

Annotation— Improvement association which was neither a taxpayer nor an aggrieved party had no
standing to maintain appeal from order of Circuit Court affirming decision of county board of appeals
granting special exception to allow property zoned for residential apartments to be sued for construction of
an office building. Southland Hills Improvement Assn. v. Raine, 220 Md. 213, 151 A.2d 735 (1959).

This section is cited in Prince George's County v. Donohue, 220 Md. 372, 152 A.2d 560 (1959).

Referred to in Renz v. Bonfield Holding Co., 223 Md._.34, 158 A.2d 615 (1960); and in Jobar Corp. v. Rodgers
Forge, 236 Md. 106, 202 A.2d 612 (1964).

Certain persons owning property near property proposed for rezoning constitute "parties aggrieved”
within the meaning of this section. Wier v. Witney Land Company, 257 Md. 600, 263 A.2d 833 (1970).

Sec. 605. - Employees of the board.

The board may appoint such employees, and the county executive shall make available to the board such
services and facilities of the county as are necessary or appropriate for the proper performance of its

duties. The county attorney or some member of the legal staff whom the county attorney designates shall

serve as counsel to the board.

(Bill No. 172, 1981, § 1) (Approved by voters Nov. 2, 1982; effective Dec. 3, 1982)

Sec. 606. -‘Furthering legislation.

The county council shall have the power to enact furthering legislation not inconsistent with the
provisions of this article to implement and define the powers and functions of the county board of appeals
as herein specified. To the extent permitted by the public general laws of this state, the county council shall
also have the power, by legislative act, to prescribe other appeals to be heard by the county board of

appeals in addition to those specified in this article.

(Bill No. 85, 1978, § 1, approved by voters Nov. 7, 1978, effective Dec. 8, 1978)

Sec. 607. - [Repealed.]

Repealed by Bill No. 85, 1978, § 2, approved by voters Nov. 7, 1978, effective Dec. 8, 1978.
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Synopsis

Opponents of applications for special exception and variance
approval for landfill sought judicial review of decision of
county board of appeals granting special exception and
variance requests, subject to specific conditions. The Circuit
Court, Anne Arundel County, Martin A. Wolff, J., reversed.
Following grant of certiorari, 337 Md. 70, 650 A.2d 957, the
Court of Appeals, Karwacki, J., addressing an issue of first
impression, held that board, on de novo review of decision
of administrative hearing officer, had authority to address
issue of alternative road access and to condition grant of
applications on alternative road access, even though issue of
alternative access road was not raised before hearing officer.

Reversed.

West Headnotes (12)

1] Zoning and Planning &= Power and
Authority
County board of appeals is purely statutory
creation and may exercise only those powers
expressly granted to it by law or those which can
be fairly implied. Code 1957, Art. 25A, § 5(U).

1 Cases that cite this headnote

2] Zoning and Planning ¢= Conditions attached
to grant

131

[4]

151

[6]

Power to impose conditions upon grant of
variance or special exception is one which is
implicit in power to grant variance or special
exception.

5 Cases that cite this headnote

Zoning and Planning &= Conditions attached
to grant

Both variance and special exception authorize
uses which otherwise would not be permitted
and, having been given power to authorize such
unusual uses, county board of appeals also had
to have power to limit those uses to protect
health, safety and welfare of community. Code
1957, Art. 25A, § 5(0).

1 Cases that cite this headnote

Zoning and Planning = Administrative
review

Although issues to be addressed on de novo
review by county board of appeals may
be limited, new and additional evidence is
permitted, and proceedings, therefore, are wholly
original with regard to all issues properly raised.
Code 1957, Art. 25A, § 5(U).

2 Cases that cite this headnote

Zoning and Planning s Nature and form of
remedy and jurisdiction

County board of appeals may not entertain
truly original petition for variance or special
exception, but may review actions of
administrative hearing officer and take any
action which officer could have taken in original
proceeding. Code 1957, Art. 25A, § 5(U).

1 Cases that cite this headnote

Zoning and Planning = Scope of review
Zoning and Planning &= Determination

On applications for special exception or
variance, additional evidence may be presented
in de novo proceedings to county board of
appeals, and board may impose any conditions
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it feels necessary to protect public health, safety
and welfare; it is appellate review mainly in
sense that decision by administrative hearing
officer is prerequisite to proceeding before
board, and not in sense that hoard is restricted
to record before hearing officer. Code 1957, Art.
25A, § 5(U).

1 Cases that cite this headnote

171 Zoning and Planning .+ Scope of review
Issue of alternate road access was so inextricably
intertwined with administrative hearing officer's
decision denying applications for special
exceptions and variance approval for landfill
operations that issue was properly before county
board of appeals and could be addressed
on board's de novo review; county's two-tier
process did not preclude hoard from addressing
by condition any aspect of zoning proposal
which might affect public welfare, main reasons
for administrative hearing officer's denial of
applications were traffic and environmental
impacts which would be produced by originally
proposed access road, and while alternative
road access was not specifically discussed in
prior proceedings, broad issue of access was
addressed.

6 Cases that cite this headnote

18] Zoning and Planning €~ Jurisdiction
Acting de novo, county hoard of appeals
exercises jurisdiction akin to original
jurisdiction.

2 Cases that cite this headnote

9] Zoning and Planning = Administrative
review
In de novo hearing before county hoard of
appeals, new or different evidence beyond
that presented during original proceeding may
be used concerning any issue properly before
tribunal.

1 Cases that cite this headnote

[10]

[11]

[12]

Zoning and Planning &= Landfills and waste
disposal; junkyards

County hoard of appeals, on de novo review
of administrative hearing officer's denial of
applications for special exceptions and variance
approval for proposed landfill, did not exceed
its de novo authority in requiring alternate road
access as condition to grant of special exceptions
and variance, which condition board found
would alleviate wetlands and traffic problems
associated with landfill and mitigate effect upon
neighboring property and community at large,
even though applicant did not own property
across which alternative road access would
be built; requirement that applicant obtain fee
simple estate in property across which road
would be built was explicitly made condition of
grant of exceptions and variance, and alternative
access condition was justifiable in terms relating
to public health, safety and welfare.

2 Cases that cite this headnote

Zoning and Planning <= Conditions attached
to grant

Uncertainty of occurrence of prerequisite for
granting special exception and variance approval
is irrelevant if county board of appeals is
satisfied that, once that prerequisite occurs,
approved activities would be appropriate.

Zoning and Planning <= Landfills and waste
disposal; junkyards

Decision of county board of appeals granting
applications for special exceptions and variance
approval for landfill, conditioned on alternative
access road, did not impermissibly enlarge
substance of application, despite alleged
intensity of ancillary activities possibly to be
performed; board's order did not mention off-
site support facilities, which applicant had agreed
to locate on property, rather than along access
road.
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. Opinion
KARWACK]I, Judge.

In this case, we shall analyze the authority of the Anne
Arundel County Board of Appeals to impose a condition
upon the grant of a special exception when that condition
was not sought during earlier proceedings before the county
administrative hearing officer.

I

This case originated from applications filed with the
Anne Arundel County Department of Planning and Code
Enforcement by the Halle Companies and its totally owned
enterprise, Chesapeake Terrace (referred to collectively
hereafter as “Halle”). Specifically, in 1990, Halle sought
administrative approval for sand and gravel landfill
operations. Those operations were to be conducted on
approximately 108 acres of land located near the intersection
of Routes 3 and 424, in Odenton, }viarylam:l.l of the 108
acres subject to the special exception *135 request, only 35
acres of previously cleared property was proposed for sand
and gravel extraction. Halle also sought approval for rubble
landfill operations to be conducted at that same location on
approximately 482 acres (including the 108 acres for the
sand and gravel landfill). Of the 482 acres, only 150 acres
of previously cleared property was contemplated for landfill
use, to be accomplished through the sequential filling of a
number of small cells on the property. Halle's applications for
special exception and variance approval were denied by Anne
Arundel County's administrative hearing officer.

**684 Halle appealed that decision to the Anne Arundel
County Board of Appeals (“the Board”), which heard the

appeal de novo, pursuant to § 603 of the Anne Arundel County

Charter.? Evidence produced at the sixteen administrative
hearings held over seventeen months demonstrated that the
site was within a resource extraction area on the master plan
of the County, was the subject of an existing special exception
granted for a sand and gravel operation, and that the subject
property had been mined off and on for 40 years. The site was
likened to a moonscape, and photographs of the site showed
debris, deep ravines, and erosion on the property.

Photographs of the property showed trees falling into eroding
ravines which were 30-45 feet deep, abandoned sediment
basins, and unclaimed excavation pits. lllegal dumping, target
shooting, and hunting regularly occurred on the property.
After its site inspection, the Board observed that “because of
previous mining which has occurred on this property, the land
is cratered virtually up to the property line.”

Halle offered expert testimony on subjects including traffic
impact and road improvements, environmental protection
and wetland preservation, hydrology and ground water
c ination, land use planning and development, civil
and environmental *136 engineering related to landfill
development, and acoustical engineering. Each expert
testified at length and addressed the impact of the landfill
and sand and gravel operations at the site upon vicinal
properties. The County and the protestants claimed that
harsh environmental impact on the Patuxent River and the
surrounding wetlands and floodplain would result, and further
asserted that their primary concern was traffic. Patuxent Road

access required truck travel along “a bad curve ... referred
to as a reverse horizontal curve,” and also “would require
disturbing major wetlands.” Questions were raised as to “the
relationship of the landfill to the 100 year flood plain on
Patuxent Road,” and the potential threat of Patuxent Road
access to residential communities north and west of the site.

Due to these concems, Halle suggested an alternate access
to the site from Conway Road at the first of the Board's
sixteen hearings. Conway Road access would alleviate both
the wetlands and traffic problems raised by the County and
the protestants. It was also a shorter access route, would affect
fewer people overall, and would direct the traffic further from
the Patuxent River. The County Department of Public Works
evaluated the proposed Conway Road access and concluded
that such access was preferable because it addressed the traffic
and environmental concerns.
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The County argued that the Board could not consider the
access from Conway Road because Halle could not propose
an alternative entrance after having filed the initial appeal.
The Board rejected the County's argument:

“Although the County argues that the Petitioners could
not suggest this alternative entrance after filing the initial
appeal (an argument which this Board rejects), the County
also indicated in its closing argument that the Conway
Road entrance is a much better choice because it avoids the
wetlands and the heavier traffic on Patuxent Road as well
as directing the traffic further from the Patuxent River. This
Board has often accepted modifications to an initial plan
when the modifications were offered during the hearing
process. There does not appear to be any reason that the

*137 proposed use of the Conway Road entrance must be
rejected by this Board.”

After three months of deliberation, an on-site visit by the
members of the Board to the property, and a review of
the record taken as a whole-consisting of more than 2,000
pages of transcribed testimony and voluminous documents-
the Board determined that the landfill would advance the
public welfare of the County. It recognized the need for the
landfill, concluded that its location was well suited to the
use, and determined that the special exception and variance
proposals **685 would benefit the vicinal community
by reclaiming and restoring previously mined ravines and
properties “cratered” up to the property line. Accordingly, the
Board granted the special exception and variance requests,

subject to eight specific conditions.?

Petitioners, several community associations led by the
Crofton Civic Association and eighteen individual property
owners, sought judicial review of the decision of the Board in
the Circuit Court for Anne Arundel County. The circuit court
*138 granted Anne Arundel County's motion to intervene
and, after oral argument, reversed the decision of the Board,
holding that the Board exceeded its de novo authority by
imposing the Conway Road access as a condition of its special
exception and variance approvals, as the Conway Road access
went beyond the scope of the original application.

The circuit court concluded that the condition of access from
Conway Road was a “so-called” condition and not a proper
one, because it in effect substantially augmented the property
“touched” by Halle's application:

“The central question, then, which this Court must resolve
is whether the Board had the authority under its “de novo™

power to address the Conway Road access even though it
was not part of the original application.

* K Kk Kk

“[Halle] argues that the introduction of the Conway Road
access was simply a new issue which the Board had every
right to consider. The Court agrees with [Halle] that the
Board, pursuant to its de novo power, can address new
issues. Boehm [v. Anne Arundel County, 54 Md.App. 497,
459 A.2d 590 (1982) ]. It cannot, however, indiscriminately
entertain matters which in effect change the nature of
the original controversy or application. In this case, the
Board's entertainment of the Conway Road access was
not a mere consideration of a new issue. It was much
more. Indeed, given the amount of propeity affected by
the Conway Road access and the intensity of the ancillary
activities possibly to be performed thereon, the Board's
decision impermissibly enlarged the substance of [Halle's]
application. Therefore, it is the opinion of this Court that
under the circumstances, the Board, in entertaining the
Conway Road issue, expanded the scope of its inquiry to
such a degree that the nature of the original application was
significantly altered. In so doing, the Board exceeded the
bounds of its de novo authority.

“For the reasons aforementioned, this Court finds that
the Board erred as a matter of law when it granted the
*139 special exceptions and variance beyond the scope of
[Halle's] original application.” (footnotes omitted).

Halle noted an appeal to the Court of Special Appeals and
then filed a petition for a writ of certiorari in this Court prior
to consideration of the case by the intermediate appellate
court. We granted certiorari to determine whether the Board
exceeded its de novo authority in requiring the Conway Road
access as a condition to the grant of the special exceptions and
variance.

**686 11

Petitioners first point out that the Board has the anthority
to impose conditions to the grant of special exceptions or
variances to preserve the health, safety, and welfare of the
community. Further, petitioners stress that the proceedings
before the Board were conducted de novo, or as if the
proceedings before the administrative hearing officer had
never occurred. As the broad issue of access was before
the administrative hearing officer, petitioners conclude that,

LA
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pursuant to its de novo power, the Board had the authority to
address the alternative access to the site.

Respondents argue that Halle modified its application before
the Board by proposing the alternative Conway Road
access and thereby impermissibly expanded the scope of its
original application. Further, respondents point out that the
“amendment” for the new access road was not included in
the notice of the public hearing and that Halle had not yet
obtained ownership of the private access road intersecting
with Conway Road. Consequently, respondents conclude that
the circuit court was correct in reasoning that the proceedings
before the Board of Appeals constituted an original rather
than appellate proceeding regarding what was, in essence, a
new application.

11

[1] Under the Express Powers Act, Md.Code (1957, 1994
Repl.Vol.), Art. 25A, § 5(U), each county is authorized to
*140 create a hoard of appeals. Anne Arundel County, by
its charter, created the Board of Appeals as an independent
unit of county government and vested the Board with the
power to hear de novo all appeals authorized by the Express

Powers Act.® Anne Arundel County provides for initial
action upon a special exception or variance request by an
administrative hearing officer. Thereafter, appeal may be
taken from the decision of the hearing officer to the Board
of Appeals. Anne Arundel County Charter § 603 mandates
that “[a]ll decisions by the County Board of Appeals shall be
made after notice and hearing de novo upon the issues before
said Board.” The Board is purely a statutory creature and
may exercise only those powers expressly granted to it by law
or those which can be fairly implied. Baylis v. Mayor & City
Council of Baltimore, 219 Md. 164, 168, 148 A.2d 429, 432
(1959).

[2] [3] The power to impose conditions upon the grant of

a variance or special exception is one which is implicit in
the power to grant a variance or special exception. “This is
so because the whole basis for the exception is the peculiar
hardship to the applicant, and the Board is justified in limiting
the exception in such a way as to mitigate the effect upon
neighboring property and the community at large.” /d. at 169,
148 A.2d at 432. See also Skipjack Cove Marina, Inc. v.
Board of County Comm'rs of Cecil County, 264 Md. 381,
287 A.2d 49 (1972); 3 Yokley, Zoning Law and Practice, §
21-12. Both a variance and a special exception authorize uses

which *141 otherwise would not be permitted. Having been
given the power to authorize such unusual uses, the Board
must also have the power to limit those uses to protect the
health, safety, and welfare of the community. See Skipjack
Cove Marina, Inc., 264 Md. at 386, 287 A.2d at 51 (The
board is justified in limiting the special exception in such a
way as to mitigate its effect upon neighboring property and
the community at large.); 3 Rathkopf, The Law of Zoning and
Planning, § 40.02 [3] (“Even in the absence of any specific
provision therefor in the ordinance, the board would thus
have inherent power to condition a variance. If this were not
so, the **687 hoard, for lack of such right, might be forced,
at times, to deny a variance and thus perpetuate the hardship
which the restrictions have imposed upon the landowner.”).

v

[4] Respondents cite the three cases in which we have
previously addressed de novo review by a county beard of
appeals, United Parcel Serv., Inc. v. People's Counsel for
Baltimore County, 336 Md. 569, 650 A.2d 226 (1994) (“UPS
), County Fed. Sav. & Loan Assoc. v. Equitable Sav. & Loan
Assoc., Inc., 261 Md. 246, 274 A.2d 363 (1971), and Dailil v.
County Bd. of Appeals, 258 Md. 157, 265 A.2d 227 (1970).
In the latter two of those cases, however, we addressed the
Board's jurisdiction rather than the scope of de novo review.
In Daill, we held that a board of appeals cannot review
actions which were not appealed specifically:

“We think that the context in which the term de novo is
used in Section 501.6 and 501.3 ... means that on appeal
there shall be a de novo hearing on those issues which
have been appealed and not on every matter covered in the
application. In this sense de novo means that the Board
of Appeals may hear testimony and consider additional
evidence pertaining to the issue or issues presented on
appeal. See Vol. 2, The Law of Zoning and Planning,
Rathkopf, ch. 65-30, § 7. The original nature of a de novo
hearing with its quality of newness is in contra-distinction
to a review upon the record as exists where matters are
heard on *142 certiorari. 73 C.1.S. Public Administrative
Bodies and Procedure, § 204.”
Daihl, 258 Md. at 162, 265 A.2d at 229. We made a similar
holding in County Federal, quoting the above language from
Daihl. County Federal, 261 Md. at 253-54, 274 A.2d at 367.
Contrary to respondents' assertions, neither of these holdings
affects the disposition in this case, as they show that we
have consistently treated de novo appeals as wholly original
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proceedings, with the word “appeal” meaning simply that
the proceedings are new and independent rather than strict
review of prior proceedings. See also Lohrmann v. Arundel
Corp., 65 Md.App. 309, 318, 500 A.2d 344, 348 (1985)
( “the use of the word ‘appeal,” to the extent it denotes
review of the action of a lower tribunal, is a misnomer,
for there is no review.”); Hardy v. State, 279 Md. 489, 369
A.2d 1043 (1977); Travelers Indemnity Co. v. Nationwide
Construction Corp., 244 Md. 401, 224 A.2d 285 (1966).
Although the issues to be addressed on review by the Board
may be limited, new and additional evidence is permitted. The
proceedings, therefore, are wholly original with regard to all
issues properly raised.

[S]1 [6] In UPS, we interpreted the power granted by the
Express Powers Act as providing charter counties the option
to vest the board of appeals with either original jurisdiction
or appellate jurisdiction over any subject matter set forth
therein. UPS, 336 Md. at 588, 650 A.2d at 236. We concluded
that it was the intent of the General Assembly that “[u]nder
the Express Powers Act, a board of appeals is primarily an
appellate tribunal, having only such original jurisdiction as a
county's charter and ordinances expressly grant [.]” Id. at 591,
650 A.2d at 237.

“The protestants also rely upon People’s Counsel v. Crown
Development, 328 Md. 303,316, 614 A.2d 553,559 (1992),
where this Court held, inter alia, that on an appeal from the
decision of administrative officials granting final approval
of a development plan, the Baltimore County Board of
Appeals was authorized under the Express Powers Act
and local law to receive and consider evidence in addition
to that contained in the record before the administrative
*143 officials. The Crown Development case, like the
Hope [v. Baltimore County, 288 Md. 656, 421 A.2d 576
(1980) ] case, was concerned only with the appellate
jurisdiction of the Board of Appeals. Our holding with
regard to additional or de novo evidence before the Board
of Appeals does not support the view that the Board has
original jurisdiction over all subjects delineated in § 5(U).
The fact that an appellate tribunal may be authorized to
receive additional evidence or hear a case de novo does not
mean that it is exercising original jurisdiction. A de novo
appeal is nevertheless an exercise of appellate jurisdiction
rather than original jurisdiction. **688 See Hardy v.
State, 279 Md. 489, 492, 369 A.2d 1043, 1046 (1977).
Whether a tribunal's exercise of jurisdiction is appellate
or original does not depend on whether the tribunal is
authorized to receive additional evidence. Instead, as Chief
Justice Marshall explained, ‘[i]t is the essential criterion

of appellate jurisdiction that it revises and corrects the
proceedings in a cause already instituted, and does not
create that cause....” Marbury v. Madison, 5 U.S. (1 Cranch)
137,175, 2 L.Ed. 60, 73 (1803).”
Id. at 589-90, 650 A.2d at 236. That decision, however,
does not conflict with our prior interpretation of de novo
proceedings. The Anne Arundel County Board of Appeals
may not entertain a truly original petition for variance or
special exception, but it may review the actions of the
administrative hearing officer and take any action which
that officer could have taken in the original proceeding.
See Soothcage v. King, 227 Md. 142, 152-53, 176 A.2d
221, 227 (1961). Additional evidence may be presented in
the de novo proceedings, and the Board may impose any
conditions it feels necessary to protect the public health,
safety, and welfare. It is appellate review mainly in the sense
that a decision by the administrative hearing officer is a
prerequisite to proceedings before the Board and not in the
sense that the Board is restricted to the record made before the
administrative hearing officer. See also 3 Rathkopf, The Law
of Zoning and Planning, § 37.01[7][a] (“A person aggrieved
by the decision [of the *144 administrative hearing officer]
appeals to the board of appeals, asking it to rule upon
the correctness of the administrative officer's determination;
the board may reverse or affirm, wholly or partly, or may
modify the order requirement, decision, or determination
appealed from, and make such order, requirement, decision,
or determination as, in its opinion, ought to be made in the
case.”).

We are left, therefore, with a question of first impression
in this state regarding the scope of a board of appeals' de
novo review. We shall first determine whether the Board
had the authority under its de novo power to address the
Conway Road access in the first instance, as it was not part
of the original application. Then we shall address whether the
conditions imposed by the Board were proper.

v

[7]  The circuit court concluded that, although the Board
could address issues not raised before the administrative

hearing officer, it could not “indiscriminately entertain

matters which in effect change the nature of the original

controversy or application.... [T]he Board, in entertaining the

Conway Road issue, expanded the scope of its inquiry to

such a degree that the nature of the original application was

significantly altered.”
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[8] As acknowledged by the County in this case, and as
noted by the Court of Special Appeals in Lohrmann v. Arundel
Corp., 65 Md.App. 309, 319, 500 A.2d 344, 349 (1985)
(quoting Boehm v. Anne Arundel County, 54 Md.App. 497,
511,459 A.2d 590, 599):

“[T]he de novo hearing contemplated by section 603 ... ‘is
an entirely new hearing at which time all aspects of the case
should be heard anew, as if no decision has been previously
rendered [.]” (emphasis added).
Acting de novo, the Board exercises jurisdiction akin to
original jurisdiction. See Kaouris v. Kaouris, 324 Md. 687,
714-15, 598 A.2d 1193, 1206 (1991); Volz v. State Roads
Comm'n, 221 Md. 209, 214-15, 156 A.2d 671, 673 (1959).

*145 In Kaouris, we held that on appeal de novo from the
orphans' court, a circuit court could consider issues not raised
or decided below:

“A party is foreclosed from challenging for the first time on
appeal, the propriety of the exercise by a court of its power
to act. Where, however, the appeal is from an orphans' court
to a circuit court pursuant to Courts Article § 12-502, the
exercise of that orphans' court's power may be challenged
in the circuit court even though the issue was not raised in
the orphans' court. This is so because the matter is heard
de novo.”
324 Md. at 715-16, 598 A.2d at 1207; see also Barbee v.
Barbee, 311 Md. 620, 537 A.2d 224 (1988) (directing the
circuit court hearing a **689 case de novo to determine
issues not raised in the district court).

[9] As discussed in Part 1V, supra, the Board conducts
wholly original proceedings with regard to all issues properly
before it, and may consider new and additional evidence
beyond that introduced before the administrative hearing
officer. The issue appealed to the Board was whether the
sand and gravel and rubble landfill operations would be in
the best interest of the public health, safety, and welfare. The
main reasons for the administrative hearing officer's denial
of Halle's application were the traffic and environmental
impacts the Patuxent Road access would produce. Although
the Conway Road access was not specifically discussed in the
prior proceedings, the broad issue of access was addressed.
The same issue of how access to the site would affect
the public health, safety, and welfare was raised before the
Board, but, in essence, different evidence was used to prove
Halle's position that the public safety would not be in danger.
In a de novo hearing before a board of appeals, new or

different evidence beyond that presented during the original
proceeding may be used concerning any issue properly before
the tribunal. See Daihl and UPS, supra.

We reject an interpretation of the County's two-tier process
that would preclude the Board from addressing by condition
*146 any aspect of a zoning proposal which might affect
the public welfare. The access issue was so inextricably
intertwined with the administrative hearing officer's decision
that it was an issue properly before the Board which could
be addressed.

VI

[10] Although we have never clearly defined the scope of the
de novo powers of a county board of appeals in zoning cases,
we have made it clear that a board of appeals can, and should
in many cases, impose conditions when granting a special
exception or variance to protect the public welfare. See, e.g.,
Rohde v. County Board of Appeals, 234 Md. 259, 199 A.2d
216 (1964); Montgomery County v. Mossburg, 228 Md. 555,
180 A.2d 851 (1962); Oursler v. Board of Zoning Appeals,
204 Md. 397,104 A.2d 568 (1954). “It has long been held and
is firmly established that it is not only proper but desirable
to attach to the grant of a special exception conditions which
do not violate or go beyond the law and are appropriate and
reasonable.” Mossburg, 228 Md. at 558, 180 A.2d at 852.

The power of the Board to address all issues properly before
it by condition goes hand-in-hand with the authority to take
whatever action the administrative hearing officer could take
if presented with the same evidence. After determining that
permitting the proposed operations would be in the best
interest of the public, therefore, the Board had the authority
to address the access issue by imposing conditions as part of
its de novo power.

Respondents contend that the condition imposed by the
Board of Appeals was only a “so-called” condition rather
than a true condition. In support of this conclusion,
respondents point to the circuit court's reasoning:

“The Court of Appeals, in Baylis v. City of Baltimore, 219
Md. 164 [148 A.2d 429] (1959), summarized the nature
and scope of conditions imposed upon special exceptions:
‘[T]he Board is justified in limiting the [special] exception
in such a way as to mitigate the effect upon neighboring
property and the community at large.” *147 Baylis, 219
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Md. at 169 [148 A.2d 429] (emphasis added). A review
of the circumstances in this case reveal that the Board's
‘condition’ of the Conway Road access is contrary to the
characterization of the term as described by the Baylis
court.”
This analysis, however, ignores the findings by the Board
that the Conway Road access would alleviate the wetland
and traffic problems associated with the landfill and “mitigate
the effect upon neighboring property and the community
at large.” The main difficulty with which the circuit court
seems to have struggled is the fact that Halle did not own
the property across which the Conway Road access would be
built. The circuit court believed that a separate administrative
proceeding was necessary for approval of such access:

*%690 “[I]t seems logical to this Court that an access road
of the significance as the one here must also be authorized
by a special exception. To authorize such a substantial
use as a ‘condition’ of the special exception, rather than
authorizing the use of the access pursuant to a specific
special exception grant, is contrary to reason and adverse
to the plain reading and spirit of the zoning statute.”

[11] InRohde, supra, we upheld a special exception to which
a board of appeals had imposed a condition similar to the
one at issue in this case. There, we upheld a condition that
access be acquired over property owned by third parties. The
developer proposed to reclassify 37 acres of undeveloped
land to a zoning classification which permitted apartment
development, and sought a special exception permitting two
high rise apartment buildings on the tract. The reclassification
allowed 592 apartment units, and the special exception would
add 240 more. The court noted:

“A proposal ... [had] been pending for some time, to extend
a substantial highway known as Goucher Boulevard so as
to run southeast from Taylor Avenue and connect with Loch
Raven Boulevard. As planned, it would pass close to the
northeast side of the Ortel land, but would not actually
touch that tract. A small strip of land, now zoned R-6
*148 would be left between, but would be useless for
development purposes.”
Rohde, 234 Md. at 263, 199 A.2d at 218. The board of
appeals granted both the reclassification and the special
exception conditioned upon the extension of Goucher
Boulevard for access. We addressed the contention that the
special exception could not be granted due to the uncertainty
of the completion of the Goucher Boulevard extension in our
holding:

“In reaching this conclusion, we have not overlooked
Bonhage v. Cruse, supra, [233 Md. 10, 194 A.2d 803
(1963) 1, which involved the same provision of the
Baltimore County Zoning Regulations. There, we found
that there was no assurance that a side street which led
into a development behind the subject property would
be widened, and that unless this street were widened it
could not be shown that congestion would not result.
Consequently Section 502.1 b was not satisfied. The
situation here presented is different in that the extension
of Goucher Boulevard is required as a condition precedent
to construction and access to that new road is implicitly
required, so that we think the Board could find that with the
new road built and with access to it provided, it appeared
that traffic congestion would not result from the grant of
the exception.”
1d. at 265, 199 A.2d at 219-20. Similarly, Halle must obtain
a fee simple estate rather than an easement in the Conway
Road access land before the landfill operations may proceed.
That was explicitly made a condition of the Board's grant of
the exception and variance. The uncertainty of a prerequisite's
occurrence is irrelevant if the Board is satisfied that, once
that prerequisite occurs, the approved activities would be
appropriate. See also Gulick v. Board of Environmental
Protection, 452 A.2d 1202, 1210 (Me.1982) (“The Board
is free to set any conditions that fall within the range of
its statutory authority. If any of those conditions require
action by someone other than the applicant itself, it is up to
that applicant to get whatever agreements or guarantees it
needs.”). The Board here imposed a true condition, not an
illusory one. Contrary to the circuit court's conclusion, the
condition imposed *149 does in fact restrict Halle's use of
the property. We shall uphold that condition, as it is justifiable
in terms relating to the public health, safety and welfare. See
3 Yokley, Zoning Law and Practice, § 21-12; Exxon, Inc.
v. City of Frederick, 36 Md.App. 703, 375 A.2d 34 (1977)
(special exception conditioned upon entrance to and exit from
gas station being positioned at a specific location).

viI

[12] The circuit court also determined that because of the
“intensity of the ancillary activities possibly to be performed,
the Board's decision impermissibly enlarged the substance
of respondents application.” Petitioners contend that this
conclusion was erroneous, and that “the ‘fundamental flaw”’ in
the **691 court's reasoning was that on its face, neither the
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The Board recognized that the scope of Halle's application

Board's opinion nor the condition at issue authorized these o X
was limited to the 482 acre tract and appropriate access. Uses

facilities along the access road.” Petitioners are correct, as
the Board's order merely grants landfill and sand and gravel
approval for the property; it does not mention off-site support
facilities.

outside that tract were a question to be resolved in a separate
application; hence, Halle agreed to keep the facilities within
the acreage at issue. Nowhere in its opinion did the Board
authorize support facilities along the access road, and the

It is true that at the first hearing before the Board, Halle cireuit court incorrectly concluded otherwise.

submitted an exhibit depicting support facilities along the
alternative access and off of the 482 acres. After inquiry by the
Board, however, Halle agreed to locate the support facilities
within the 482 acres and submitted exhibits specifically
locating them in that area. Halle stated that it could seck a
subsequent special exception if it later desired to locate those All Citations

JUDGMENT OF THE CIRCUIT COURT FOR ANNE
ARUNDEL COUNTY REVERSED. COSTS TO BE PAID
BY RESPONDENTS IN EQUAL SHARES.

facilities along the access road.
339 Md. 131, 661 A.2d 682

Footnotes
1 The property in question is located nearly two miles northwest of the intersection of Maryland Routes 3 and 424, along
Conway Road. It is bordered on the north by the Little Patuxent River and to the west by the Conrail railroad tracks.
2 Anne Arundel County Charter, § 603 provides, inter alia, that “[a]ll decisions by the County Board of Appeals shall be
made after notice and hearing de novo upon the issues before said Board.”
3 Two of the Board's conditions addressed the access issue:
“The special exceptions for a sand and gravel operation and rubble landfill operation are granted with the following
conditions:
“1. Patuxent Road shall not be used as an entrance to the operation.
“2. Conway Road is to be used as the entrance to the operations, with the following conditions:
“a. A right turn lane shall be constructed on eastbound Conway Road at Maryland Route 3 to a minimum length
of 500 feet.
“b. From the intersection of Patuxent Road and Conway Road to the entrance of the site, the road shall be improved
with 12 foot travel lanes and 8 foot shoutders improved to county standards (pursuant to Article 26, Section 3-202(d),
Anne Arunde] County Code) where the county right-of-way exists. Additionally, the Petitioners shall pursue a diligent
course to obtain the right-of-way from private property owners where possible..
“c. The Road improvements on Conway Road from Route 3 to Patuxent Road shall be constructed before any rubble
landfill or sand and gravel operation begins; road improvements from the intersection of Conway Road and Patuxent
Road to the entrance of the site are to be completed within one year of the start of operations.
“d. The access obtained to the site from Conway Road shall be through a fee-simple right-of-way, not through an
easement.”
4 The Express Powers Act, Md.Code (1957, 1994 Repl.Vol.), Art. 25A, § 5(U) provides that a county board of appeals
may make a decision
“on petition by any-interested person and after notice and opportunity for hearing and on the basis of the record before
the board, of such of the following matters arising (either originally or on review of the action of an administrative
officer or agency) under any law, ordinance, or regulation of, or subject to amendment or repeal by, the county
council, as shall be specified from time to time by such local laws enacted under this subsection: An application for
a zoning variation or exception or amendment of a zoning ordinance map; the issuance, renewal, denial, revocation,
suspension, annulment, or modification of any license, permit, approval, exemption, waiver, certificate, registration,
or other form of permission or of any adjudicatory order; ..."

End of Document & 2092 Thomson Reuters, No claim to original U.S.
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APPENDIX H - RULES OF PRACTICE AND PROCEDURE OF THE BALTIMORE COUNTY BOARD OF APPEALS

Rule 1. General

a. The county board of appeals shall select one of its members to be the chairman of the board, and he shall serve as
chairman at the pleasure of the board. The chairman shall preside at all meetings of the county board of appeals, and in
his absence he shall designate another member of the board to sit in his place as acting chairman.

b. Meetings of the county board of appeals shall be held as determined by the chairman, but never less than weekly; and
the board shall meet at such other times as the board may determine.

c. Three (3) members of the board of appeals, as designated by the chairrﬁan, shall sit for the purpose of conducting the
business of the board; and a majority vote of two (2) members shall be necessary to render a decision, except as follows:
[Bill No. 50-2005]

1. During the course of a hearing, if any member of the original panel is unable to continue to serve, the chairman shall

appoint a member to fill the vacancy; or

2. Inthe case of a remand, if any member of the original panel is unable to serve, the chairman shall appoint a
member to fill the vacancy.

d. All appeals to the board from decisions of the zoning commissioner or deputy zoning commissioner shall be in
conformance with the rules of the zoning commissioner of Baltimore County with respect to the form of appeal, and the
filing fees shall be as established either by said rules of the zoning commissioner or by the Baltimore County Zoning
Regulations. [Bill No. 50-2005]

e. Unless authorized by the board, a person may not take photographs, motion pictures or audio or video recordings of
any kind during the conduct of a hearing before the board or during any public deliberation of the board. [Bill No. 50-
2005]

Rule 2. Notice.

a. No hearing shall be conducted without at least ten (10) days' notice to all parties of record or their counsel of record,
unless otherwise agreed to by all such parties or their counsel of record.

b. Postponements and continuances will be granted at the discretion of the board only upon request in writing by an
attorney of record or a party of record (if not represented by counsel), addressed to the board and with a copy to every
other attorney of record or party of record (if not represented by counsel) entitled to receive notice, in accordance with
section 500.11 of the Baltimore County Zoning Regulations, setting forth good and sufficient reasons for the requested
postponement. [Bill No. 50-2005]

c. No postponement shall be granted within fifteen (15) days prior to the hearing date except in extraordinary
circumstances and for a reason satisfactory to the board, given by the party requesting such postponement indicating

that the circumstances requiring the postponement are of an unusual and ordinary nature.
d. All records and dockets of the board shall be open to the public during normal business hours.

e. In appeals from decisions of the zoning commissioner, formal notice of hearings, continuances and decisions of the
board will be provided only to those persons entitled to receive same in accordance with_section 500.11 of the Baltimore

County Zoning Regulations.
Rule 3. Appeals.
a. No appeal shall be entertained by the board of appeals unless the notice of appeal shall state the names and addresses
of the persons taking such appeal.

b. [Bill No. 50-2005]





Rule 7. Evidence.

a. Any evidence which would be admissible under the general rules of evidence applicable in judicial proceedings in the
State of Maryland shall be admissible in hearings before the county board of appeals. Proceedings before the board
being administrative in nature, the board will not be bound by the technical rules of evidence but will apply such rules to
the end that needful and proper evidence shall be most conveniently, inexpensively and speedily produced while
preserving the substantial rights of the parties. Any oral or documentary evidence may be received; but the board
reserves the right as a matter of policy to provide for the exclusion of immaterial or unduly repetitious evidence, and the

number of witnesses may be limited if it appears that their testimony may be merely cumulative.

b. All evidence, including records and documents in the possession of the agency, of which it desires to avail itself, shall be
offered and made part of the record. Documentary evidence may be received in the form of copies or excerpts, or by

incorporation by reference.

c. Prepared statements may be read by participants in the hearing if they include factual material and do not include
argument, provided copies of said statements have been delivered to the board and opposing counsel at least five (5)
days prior to hearing, and their admissibility ruled upon, the same as if the factual content were presented in the usual
manner. "Prepared statements" within the meaning of this section shall not include factual reports, written summations,

letters, expert opinions of professional expert witnesses and other such similar documents.

d. Except as may otherwise be provided by statute or regulation, the proponent of action to be taken by the board shall

have the burden of proof.

e. Any official record or entries therein when admissible for any purpose may be evidenced by an official publication
thereof or by a copy attested by the officer having legal custody of the record, and the appearance of the officer will not
be required unless demanded by a party to the case for good cause shown to the board. This rule does not prevent any

party from summoning any proper witness to attend any hearing before the board.

f. Records of other proceedings before the board may be offered in evidence by the production of the files containing said

records of such other proceedings.

g. Insuch cases as the board may determine, it may by order require that the direct testimony of all "expert" witnesses be
submitted in writing, accompanied by copies of all exhibits to which reference is therein made, unless such are of a
voluminous nature or within the files of, or readily available to, the board of appeals, in which case adequate reference
shall be made thereto, which testimony shall be submitted by the parties required so to do and under the time and
service provisions as contained in said order. Thereafter, said "expert" witnesses shall be personally present at the

hearing for affirmation of their written statement and exhibits previously submitted and for cross-examination.

Rule 8. Special rule pertaining to persons appearing before the board as representatives of civic or improvement

associations.

a. Before any person shall testify on behalf of any civic or improvement association, it shall be shown that he has accurate

knowledge of the number of members in the association and the geographical limits of the association.

b. Before any such person shall testify it shall also be shown that he is authorized to speak for and present the views of the

civic or improvement association.

c. Such authorization shall consist of presenting at the hearing or prior thereto a resolution in duplicate duly adopted by
the association at its annual meeting, first meeting of each year, or a special meeting of the association, signed by the
president and attested by the secretary, providing that the responsibility for review and action on all zoning matters be
placed in its board of directors or a duly elected zoning committee. [Bill No. 50-2005]

d. Before any such authorized person shall testify, it shall be shown by written affidavit in duplicate, signed by the
president of the association and attested by the secretary, that he is currently a duly elected member of the board of

directors or zoning committee of that association, or is an attorney appointed to represent the board of directors or





RULE 8-131. SCOPE OF REVIEW, MD R A CT AND SPEC A Rule 8-131

West's Annotated Code of Maryland
Maryland Rules
Title 8. Appellate Review in the Court of Appeals and Court of Special Appeals
Chapter 100. General Provisions

MD Rules, Rule 8-131
RULE 8-131. SCOPE OF REVIEW

Currentness

(a) Generally. The issues of jurisdiction of the trial court over the subject matter and, unless waived under Rule 2-322, over a
person may be raised in and decided by the appellate court whether or not raised in and decided by the trial court. Ordinarily,
the appellate court will not decide any other issue unless it plainly appears by the record to have been raised in or decided by
the trial court, but the Court may decide such an issue if necessary or desirable to guide the trial court or to avoid the expense
and delay of another appeal.

(b) In Court of Appeals--Additional Limitations.

(1) Prior Appellate Decision. Unless otherwise provided by the order granting the writ of certiorari, in reviewing a decision
rendered by the Court of Special Appeals or by a circuit court acting in an appellate capacity, the Court of Appeals ordinarily
will consider only an issue that has been raised in the petition for certiorari or any cross-petition and that has been preserved
for review by the Court of Appeals. Whenever an issue raised in a petition for certiorari or a cross-petition involves, either
expressly or implicitly, the assertion that the trial court committed error, the Court of Appeals may consider whether the error
was harmless or non-prejudicial even though the matter of harm or prejudice was not raised in the petition or in a cross-petition.

Committee note: The last sentence of subsection (b)(1) amends the holding of Coleman v. State, 281 Md. 538 (1977), and
its progeny.

(2) No Prior Appellate Decision. Except as otherwise provided in Rule 8-304(c), when the Court of Appeals issues a writ of
certiorari to review a case pending in the Court of Special Appeals before a decision has been rendered by that Court, the Court
of Appeals will consider those issues that would have been cognizable by the Court of Special Appeals.

(¢) Action Tried Without a Jury. When an action has been tried without a jury, the appellate court will review the case on both
the law and the evidence. It will not set aside the judgment of the trial court on the evidence unless clearly erroneous, and will
give due regard to the opportunity of the trial court to judge the credibility of the witnesses.

Cross reference: Rule 2-519.

(d) Interlocutory Order. On an appeal from a final judgment, an interlocutory order previously entered in the action is open
to review by the Court unless an appeal has previously been taken from that order and decided on the merits by the Court.
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RULE 8-131. SCOPE OF REVIEW, MD R A CT AND SPEC A Rule 8-131

(e) Order Denying Motion to Dismiss. An order denying a motion to dismiss for failure to state a claim upon which relief can
be granted is reviewable only on appeal from the judgment.

Source: This Rule is derived as follows:

Section (a) is derived from former Rules 1085 and 885.
Section (b) is derived from former Rule 813.

Section (¢) is derived from former Rules 1086 and 886.
Section (d) is derived from former Rules 1087 and 887.

Section (e) is derived from former Rule 1009.

Credits
[Adopted Nov. 19, 1987, eff. July 1, 1988. Amended April 5, 2005, eff. July 1, 2005.]

Notes of Decisions (470)

MD Rﬁles, Rule 8-131, MD R A CT AND SPEC A Rule 8-131
Current with amendments received through January 1, 2022. Some sections may be more current, see credits for details.
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Crown Oil and Wax Co. of Delaware, Inc. v. Glen Const. Co...., 320 Md. 546 (1930)

578 A.2d 1184

%
" KeyCite Yellow Flag - Negative Treatment
Distinguished by Curtis G. Testerman Co. v. Buck, Md., November 24, 1995
320 Md. 546
Court of Appeals of Maryland.

CROWN OIL AND WAX COMPANY
OF DELAWARE, INC,, et al.
V.
GLEN CONSTRUCTION
COMPANY OF VIRGINIA, INC.

No. 104 Sept. Term 1989.

|
Sept. 11, 1990.

Synopsis

Assignee of owner brought action seeking to require
contractor to arbitrate claims. The Circuit Court, Frederick
County, Clater W. Smith, Jr., J., denied relief and assignee
appealed. The Court of Special Appeals affirmed. The Court
of Appeals, Rodowsky, J., held that assignee was a successor
to the owner and thus entitled to require arbitration by the
contractor. ;

Reversed and remanded.

West Headnotes (12)

1] Alternative Dispute Resolution &= Existence
and validity of agreement
Alternative Dispute Resolution &= Merits of
controversy
Sole question before the court in action to
compel arbitration is whether there exists an
agreement to arbitrate, and court is prohibited
from inquiring into the merits of the claim. Code,
Courts and Judicial Proceedings, §§ 3-207, 3—
208, 3-210.

11 Cases that cite this headnote

2] Alternative Dispute
Resolution €= Agreements to Arbitrate

131

[4]

[s1

[6]

Alternative Dispute Resolution &= Evidence

Intention of the parties controls on whether
there is an agreement to arbitrate but, where the
parties use a broad, all encompassing clause,
it is presumed that they intended all matters
to be arbitrated. Code, Courts and Judicial
Proceedings, §§ 3-207, 3-208, 3-210.

12 Cases that cite this headnote

Alternative Dispute

Resolution &= Presentation and reservation of
grounds of review

Appellant's successor theory to support claim
that it was entitled to enforce arbitration
agreement in contract entered into between two
others was not an “issue” and could be presented
for the first time on appeal; theory was merely an
additional argument for its claim of entitlement
to arbitration.

7 Cases that cite this headnote

Appeal and Error #+ Permissive or
Discretionary Review

Court of Appeals may exercise discretion to
consider an issue raised for the first time on
appeal even though the Court of Special Appeals
has declined to do so.

14 Cases that cite this headnote

Appeal and Error &= Nature or Subject-
Matter of Issues or Questions

Even if appellant's successor theory in support
of its claim of entitlement to arbitration under
contract entered into between others was an
“issue,” it would be considered, even though
raised for the first time on appeal.

16 Cases that cite this headnote

Alternative Dispute Resolution &= Persons
entitled to enforce

Owner at least equitably assigned its benefits
under construction contract to a partnership, and
partnership assumed the obligations of the owner

M

18]

9]

[10)

(1]

578 A.2d 1184

and thus had the right to compel arbitration of
dispute with the contractor.

7 Cases that cite this headnote

Assignments &= Personal nature

Nothing in the nature of the performance to be
rendered by owner prevented it from transferring
to another its benefits or delegating the duties as
owner under contract calling for construction of
hotel.

1 Cases that cite this headnote

Stipulations &= Matters Concluded

Court is not bound by stipulations on matters of
law.

2 Cases that cile this headnote

Fraud &= Fraud in particular transactions or
for particular purposes

Any attempt by principals to retain in corporation
the damages for any breach of contract by
contractor, while requiring outside investors
to pay for the construction through their
investments in limited partership, would work
a fraud on the outside investors.

1 Cases that cite this headnote

Evidence = Degree of Proof in General

Where factual conclusion requires clear and

-convincing evidence and there were other

plausible and innocent inferences, court was
required to draw those other inferences.

Assignments = Nature and extent of rights of
assignee in general

Unlike the third-party beneficiary theory,
successor theory of rights under contract does not
focus on the time of formation of the contract.

3 Cases that cite this headnote

[12] Contracts %= Construction or repair of
buildings
Term “successor” as used in construction
contract embraced a syndicated limited
partnership for development of project where the
contract was entered into at a time when that was
a common vehicle for investments.

2 Cases that cite this headnote

Attorneys and Law Firms

**1185 *549 C. Allen Foster (Steven D. Hedges, Patton,
Boggs & Blow, Greensboro, N.C,, and John A. Moag,
Jr., Patton, Boggs & Blow, Baltimore), all on brief, for
petitioners.

John Anthony Wolf (John F. Morkan, III, Ober, Kaler, Grimes
& Shriver, Baltimore), all on brief, for respondent.

Argued before MURPHY, C.J., and ELDRIDGE, COLE,

RODOWSKY, McAULIFFE, ADKINS* and CHASANOW,
1.

Opinion
RODOWSKY, Judge.

“It is an ancient rule of the common law that a person who
did not enter into a contract, or succeed to the interest of those
who did, has no right of action for ils breach, although he
sustained damage thereby.” Levy v. Glens Falls Indem. Co.,
210 Md. 265, 270, 123 A.2d 348, 351 (1956). In this case we
examine the concept of a “successor” in the context of steps
in the development of a parcel of unimproved, commercially
zoned realty. The issue is whether, under a construction
contract signed, as owner, by a corporation controlled by two
individuals developing the property, the contractor is obliged
to arbitrate claims on behalf of a limited partnership used by
the same two individuals to syndicate the project.

On the south side of the intersection of Interstate Route
270 and Maryland Route 85 in Frederick County lies a
7.009 acre portion of a former farm. In February 1982 this
portion was one of the assets owned by Crown Oil & Wax
Company of Delaware, a Delaware corporation (Crown Inc.).
An experienced real estate developer, Edward J. Joyeusaz,
a/k/a Ed Joy (Joy), for some time had been interested in
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prohibits Crown Inc. from asserting any claim on behalf of
FHLP. We need not decide those contentions if Glen has
agreed to arbitrate with FHLP. We, therefore, turn to whether
we may consider FHLP's successor in interest argument and,
if so, its application here.

3] Glen submits that FHLP's contention that it is a successor
to Crown Inc. is an “issue” which was not raised in or decided
by the trial court and cannot be considered by us because of
Rule 8-131(a). See n. 7, supra. Whether FHLP could directly
claim in arbitration against Glen has  *561 been an issue in
this action from its inception. Glen joined FHLP as a party
to this action, even though FHLP was not a named party in
the arbitration and had not sought to be added directly as a
party. Glen sought, and obtained, an injunction restraining
FHLP from pursuing in arbitration **1191 any claim in its
own name. The third party beneficiary theory advanced by
FHLP in the circuit court is basically an argument supporting
arbitration by FHLP with Glen.

Although FHLP did not argue the successor theory until
the case was briefed for the Court of Special Appeals, the
theory does not present a new issue, but it is an additional
argument for direct arbitration between FHLP and Glen. See
Mandel v. O'Hara, 320 Md. 103, 576 A.2d 766 (1990) (issue
of gubematorial immunity for common law tort decided on
argument, first advanced on appeal, that exercise of veto is
a legislative function, although trial court argument rested
on'analogy to immunity of President of the United States);
Bachmann v. Glazer & Glazer, Inc., 316 Md. 405, 559
A.2d 365 (1989) (issue of discharge of guarantor decided on
doctrine of subrogation, although not argued).

Even if the successor argument were a new issue, raised
for the first time on appeal, this Court has discretion under
Rule 8-131(a) to consider it, and we exercise that discretion
to consider the “issue” in this case. Inasmuch as Rule 8-
131 “employs the term ‘ordinarily,” it permits exceptions and
we have occasionally decided cases on issues not previously
raised.” Taub v. State, 296 Md. 439, 441, 463 A.2d 819,
820 (1983). Taub was a prosecution under the animal cruelty
statute that resulted in convictions in the District Court and
on de novo appeal in circuit court. The issues raised in
those courts concerned the constitutionality of the statute and
whether it had been preempted by federal law. In addition,
claimed errors in evidentiary rulings had been preserved for

appellate review. In our cerliorari review we decided the case
on anew issue, raised for the first time at oral argument to this
Court, namely, whether the Maryland criminal statute applied
to scientific research pursuant to a *562 federal program.
Decision of that issue was “completely dispositive of the
case.” Id. at 442, 463 A.2d at 820.

[4] Nor is any exercise of discretion on this Court's
part negated by the determination of the Court of Special
Appeals that it would not consider the “issue,” even though
expressly urged to do so. This Court may exercise discretion
independently under those circumstances. We need not first
conclude that there was an abuse of discretion by the Court of
Special Appeals. See Squire v. State, 280 Md. 132, 368 A.2d
1019 (1977).

In Squire this Court had granted certiorari on the question
of whether the Court of Special Appeals had abused its
discretion in failing to take cognizance of plain error in a
jury instruction to which no exception had been taken. We
concluded that it was “unnecessary for us to consider that
precise issue since we have concluded (in the exercise of our
independent discretion derived from [former] Rule 756g) that
this Court should recognize the existence of the error ... and
reverse the judgment.” /d. at 134, 368 A.2d at 1020. Former
Rule 756(g) was a specific application to jury instructions in
criminal cases of the general rule that “this Court will not
consider claims of error which have not been presented and
decided by the trial court.” 280 Md. at 134, 368 A.2d at 1020.

[S] We exercise our discretion to decide the “issue” because
it is desirable “to avoid the expense and delay of another
appeal.” See Md. Rule 8-131(a). As the instant case has
come to us there is, very properly, no evidentiary flesh
on the skeleton of the claims, and the claims themselves
are unspecified and wholly abstract. Were the case sent to
arbitration in the format sought by Glen, Glen theoretically
could urge as to each specific item of claimed damages that
there was no liability on its part at all and, if any there be,
that liability is only to FHLP and beyond the award powers
of the arbitrators. Thus, any award in favor of Crown Inc.
would invite an action by Glen in court to set aside the award
on the ground that the underlying claim *563 was one by
or on behalf of FHLP. If, because FHLP is the successor to
Crown Inc., Glen has agreed to arbitrate with both, then the
grossly, inefficient, multiple procedures hereinabove outlined
can be avoided. Further, Glen has had the opportunity, of
which it availed itself, to **1192 brief and argue against the
successor theory at the appellate level.
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I

By q 7.2.1 of the general conditions of the construction
contract, Glen bound itself to the owner, and to the successors
of the owner, “in respect to” all covenants in the contract.
The covenants include the agreement to arbitrate. FHLP
is a successor of Crown Inc. within the meaning of the
construction contract, so that Glen has agreed to arbitrate with
FHLP.

“Successor” is not defined in the contract. The word has:

“many legal applications and [ ] it is therefore difficult
to define precisely. Recognizing this difficulty, Mr. Justice
Marshall once remarked, ‘There is, and can be, no single
definition of “successor” which is applicable in every legal
context.” -Howard Johnson Co. v. Hotel Employees, 417
U.S. 249, 263 n. 9, 94 S.Ct. 2236, 2243 [n. 9], 41 L.Ed.2d
46 (1974).... To determine the meaning of ‘successor’ in the
area of labor law, Mr. Justice Marshall appears to endorse a
case-by-case approach with emphasis on the facts of each
case. 417 U.S. at 256, 262-63 n. 9, 94 S.Ct. [at 2240,
2243-44 n. 9). The same fact-oriented approach has also
been employed by courts in defining the limits of purely
contractual successorship....

“In the non-labor contractual cases, ‘successor’ has often
been defined as ‘one who takes the place that another has
left, and sustains the like part or character.” Wawak Co. v.
Kaiser; 90 F.2d 694, 697 (7th Cir.1937); Citizens Suburban
Co. v. Rosemont Development Co., 244 Cal.App.2d 666,
676, 53 Cal.Rptr. 551, 557 (1966); Van Deusen v. Ruth, 343
Mo. [1096,] 1103, 125 S.W.2d [1,] 4 [ (1938) ]; Thompson
v. North Texas National Bank, 37 S.W.2d [735,] 739
[ (Tex.Com.App.1931) ]; *564 Black's Law Dictionary
1600 (rev. 4th ed. 1968). The definition goes beyond
the borders of contract assignment and is used so as
to obviate the need for express assumption of burdens.
Citizens Suburban Co. v. Rosemont Development Co., 244
Cal.App.2d at 676, 53 Cal.Rptr. at §57.”

Safer v. Perper, 569 F.2d 87, 95 (D.C.Cir.1977) (footnote and

citations omitted).

[6] In the case before us Crown Inc. at least equitably
assigned its benefits under the construction contract to FHLP
and FHLP assumed the obligations of Crown Inc. under the
contract. “ * “Any words or transaction(s) which show an
intention on one side to assign, and on the other to receive,

* * * will operate as an effective equitable assignment,” * *
*.” (Emphasis supplied).” Ruberoid Co. v. Glassman Constr.
Co., 248 Md. 97,103, 234 A.2d 875, 878 (1967). Purportedly,
as of July 1, 1984, and certainly by December 9, 1986,
when the ground lease was acknowledged, Crown Inc. leased
the hotel site to FHLP. By the latter date, FHLP had been
syndicated. That lease in part provides:

“FIFTH: Lessee is leasing the Land pursuant to this
Lease for the purpose of constructing the hotel complex
and retail/office complex, that is, for the purpose of
building, owning and operating (i) a 170-room Quality
Inn Hotel complex ... and (ii) a 47,000 square foot, more
or less, retail/office rental facility.... The development of
the Project, and its construction, ownership and operation
shall be at the sole cost and expense of Lessee; and in
connection therewith, Lessee does hereby indemnify and
hold the Lessor harmless from any and all claims, causes
of action, bills, reckonings, accounts and/or liabilities of
any nature ... arising out of the construction, ownership or
operation of the Project.”
The construction loan agreement under which FHLP is
primarily liable to Citizens, as between FHLP, Crown Inc.,
Joy and Understein, is consistent with the structuring of the
transaciion as described in the ground lease. Based on *565
the entire transaction there is also an equitable assignment
of the franchise agreement with Quality Inns from Crown
Inc. to FHLP. If the language of the ground lease is not an
express assumption by FHLP of Crown Inc.'s obligations as
owner under the construction contract, the entire transaction
**1193 compels the finding that there was an implied
assumption. See Automatic Retailers of America, Inc. v. Evans
Cigarette Service Co., 269 Md. 101, 304 A.2d 581 (1973);
RE.C. Management Corp. v. Bakst Service, Inc., 265 Md.
238,289 A.2d 285 (1972).

[71 The obligations on Crown Inc., as owner, under the
construction contract primarily involve the payment of money
to Glen. “[T]here is nothing personal about the act of
payment.” 4 Corbin on Contracts § 864, at 429 (1951). Thus,
nothing in the nature of the performance to be rendered
by Crown Inc., as owner, prevents it from transferring the
benefits, or delegating the duties, of owner.

The Glen—Crown Inc. construction contract in § 7.2.1
provides that “[n]either party to the Contract shall assign
the Contract ... without the written consent of the other[.]”
Ruberoid Co. v. Glassman Constr. Co., 248 Md. 97,234 A.2d
875, addressed the effect of a similar provision binding a
subcontractor. At the time the subcontract was formed the
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Court of Appeals of Maryland.
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CANAJ, INC.
v.

BAKER AND DIVISION PHASE II], et al.

No. 72, Sept. Term, 2005.

|
March 6, 2006.

Synopsis
Background: Delinquent taxpayer moved to vacate

foreclosure judgment and tax sales on properties based on
fraud, mistake, or irregularity. The Circuit Court, Baltimore 3]
City, John C. Themelis, J., denied motion. Taxpayer appealed.

Holdings: Upon granting certiorari on its own motion, the
Court of Appeals, Cathell, J., held that:

[1] payment of delinquent taxes was a condition precedent to

delinquent taxpayer's right to seek a vacation of foreclosure
judgment;

[2] city's failure to cite properties as abandoned did not create [4]
Jjurisdictional defect that prevented foreclosure on taxpayer's

right of redemption;

[3] city's failure to cite properties as abandoned did not
constitute constructive fraud; and

[4] taxpayer's due process rights were not violated.

Affirmed.

West Headnotes (15) ) 151

(1]

Taxation = Judgment or decree, and review
In order to challenge the foreclosure of the equity
of redemption in a tax sale, the taxes and other
relevant charges acknowledged to be due, either
prior to the challenge or simultaneously with it,
must, as a condition precedent, be paid.

12 Cases that cite this headnote

Taxation = Judgment or decree, and review
Payment of delinquent taxes was a condition
precedent to delinquent taxpayer's right to
seek a vacation of foreclosure judgment, and
thus, taxpayer was not entitled to challenge
foreclosure and tax sale of property, even if it had
secured a purchaser for the property who might
pay the taxes, where the delinquent taxes were
not actually paid.

14 Cases that cite this headnote

Taxation 4= Proceedings, relief granted, and
review

Delinquent taxpayer waived on appeal its claims
that tax sale of property was required to be
vacated based on fraud, mistake, or irregularity,
where it failed to sufficiently raise the issues as
to the specific properties in the trial court prior
to judgment.

1 Cases that cite this headnote

Taxation = Proceedings, relief granted, and
review

In reviewing a decision denying a motion to
set aside a foreclosure judgment on grounds of
fraud, mistake, or irregularity, the only issue
before the appellate court is whether the trial
court erred as a matter of law or abused
its discretion in denying the motion. West's
Ann.Md.Code, Courts and Judicial Proceedings,
§ 6-408; Md.Rule 2-535.

11 Cases that cite this headnote

Taxation &= Sale of Land for Nonpayment of
Tax

In order to sell property at a tax sale, the City
must comply with a number of requirements, the
first of which is that the owner must owe taxes
on the property.
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(6]

71

18]

191

[10]

Statutes = Language

Statutes ¢ Plain language; plain, ordinary,
common, or literal meaning

The process of statutory interpretation always
begins with an analysis of the language of
the statute; the court must determine whether
the plain language of the statute is clear and
unambiguous.

1 Cases that cite this headnote

Statutes &= What constitutes ambiguity; how
determined

A statute is ambiguous when there appear
to be two or more reasonable alternative
interpretations of its language.

Statutes <= Plain, literal, or clear meaning;
ambiguity

In interpreting a statute, if statutory language is
ambiguous, a court must look beyond the statute
itself and into the legislative history for guidance
as to the intent of the Legislature in passing the
statute.

7 Cases that cite this headnote

Taxation $= Actions to Foreclose Right of
Redemption

City's failure to cite properties as abandoned
or vacant did not create a jurisdictional defect
that prevented the court from foreclosing on
delinquent taxpayer's right of redemption on the
property; the delinquency of the taxes authorized
the tax sale and the failure to cite the properties
only affected the city's ability to collect the
difference between the sale prices and the liens
on the properties from the delinquent taxpayer.
West's Ann.Md.Code, Tax—Property, § 14-817.

7 Cases that cite this headnote

Taxation ¥= Judgment or decree, and review

City's failure to cite properties as vacant or
abandoned did not constitute constructive fraud,

1]

[12]

[13]

and thus, did not warrant reopening judgment
that foreclosed taxpayer's right of redemption;
the city's actions complied with the essential
requirements of the general tax sale statute and
the delinquent taxpayer received notice and was
present throughout the foreclosure of the rights
of redemption proceedings, and thus, neither the
taxpayer nor the court were deceived by the city's
actions. West's Ann.Md.Code, Tax—Property, §
14-845.

5 Cases that cite this headnote

Fraud ¢= Elements of Constructive Fraud
“Constructive fraud” is a breach of a legal
or equitable duty which, irrespective of the
moral guilt of the fraud feasor, the law declares
fraudulent because of its tendency to deceive
others, to violate public or private confidence, or
to injure public interests.

22 Cases that cite this headnote

Constitutional Law = Tax sales and
proceedings thereon

Taxation = Constitutional and statutory
provisions

Taxation = Constitutional and statutory
provisions

Delinquent taxpayer's due process rights were
not violated by foreclosure of taxpayer's right to
redeem property and sale of property at tax sale;
taxpayer had notice that taxes were overdue and
that the property was to be disposed of at a tax
sale, taxpayer had ample opportunity to contest
the sales or pay the taxes due, and taxpayer
was represented by counsel throughout the
entire proceedings. U.S.C.A. Const.Amend. 14;
West's Ann.Md. Const.Declaration of Rights,
Art. 24; West's Ann.Md.Code, Tax—Property, §
14-817(c).

3 Cases that cite this headnote

Constitutional Law #= Notice and Hearing
The fundamental requisite of due process of
law is the opportunity to be heard. U.S.C.A.
Const.Amend. 14.
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5 Cases that cite this headnote

[14]  Constitutional Law &= Factors considered,

flexibility and balancing

In evaluating the sufficiency of process, courts
are required to determine the private interest that
will be affected by the official action, the risk of
an erroneous deprivation of such interest through
the procedures used, and the probable value,
if any, of additional or substitute procedural
safeguards, and finally, the government's
interest, including the function involved and
the fiscal and administrative burdens that the
additional or substitute procedural requirement
would entail. U.S.C.A. Const. Amend. 14.

2 Cases that cite this headnote

[15] Constitutional Law ¢= Right to Property
Constitutional Law = Real property in
general
A land owner's interest in their property is one of
the fundamental principles upon which both the
United States' and Maryland's Constitutions were
created; great care must be taken in avoiding the
erroneous deprivation of such property interests.
U.S.C.A. Const. Amend. 14; West's Ann.Md.
Const.Declaration of Rights, Art. 24.

7 Cases that cite this headnote
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Opinion

*#1070 CATHELL, J.

*378 Between March 14, 2003, and June 29, 2004, the
Circuit Court for Baltimore City foreclosed Canaj, Inc.'s
(appellant) right of redemption to a number of properties sold
at a tax sale on August 8, 2001. Appellant had moved to
dismiss the foreclosure proceedings as to only two of the
properties, 523 Senker Place and 2300 Brunt Street. It filed
no prejudgment motions to dismiss as to any of the other of
its properties. As to those two properties only, the foreclosure
actions were dismissed by express agreement of the parties.

After having failed to file any prejudgment motions to dismiss
in respect to any of the other properties on the grounds here
raised, appellant, following the foreclosure, on August 19,
2004, moved to vacate all of the judgments and void the tax
sales as to the other properties based on fraud, mistake or
irregularity. The trial judge denied the motions *379 and
appellant filed an appeal in the Court of Special Appeals. This
Court, on its own motion, granted certiorari before the case
was heard by the intermediate appellate court. Canaj, Inc. v.
Baker and Division III, 389 Md. 398, 885 A.2d 823 (2005).

I Facts

Appellant was the owner of fourteen properties located in
Baltimore City (“City”). For over seven years appellant failed
to pay property taxes, leading the City to attempt to dispose
of the properties at a tax sale. Baker and Division m!
(“Baker”) purchased the properties at the tax sale on August
8, 2001. Baker filed timely complaints seeking to foreclose
appellant's rights of redemption on November 5, 2001. The
proceedings were consolidated into two separate cases in the
Circuit Court for Baltimore City: 24—-C-01-005462 (“5462”)
and 24-C-01-005463 (“5463”)42 The court issued judgments
foreclosing appellant's right of redemption on March 14, 2003

*380 (571 Baker Street);}x April 27,2004 (592 Baker Street);
May 11, 2004 (575 Baker Street); and June 29, 2004 (588
Baker Street); and on June 11, 2004, for all the properties in
case 5462.

On August 19, 2004, forty-one days after the last foreclosure
judgment was entered, appellant, represented by new counsel,

*%1071 filed a motion seeking in essence, vacation of
the judgments based upon allegations of fraud, mistake or
irregularity. The Circuit Court held a hearing on the motion on
April 4, 2005, and on April 5, 2005, it filed an order making
the following findings:
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“1. That there was no fraud, mistake or irregularity within

the meaning of Maryland Rule 2535141

“2. That there is no lack of jurisdiction or constructive fraud
as defined in Section 14-845 of the Tax—Property Article
of the Maryland Code.

“3. That the City of Baltimore is precluded from
collecting any taxes [against the original owner] on
the properties *381 included in the above-referenced

case.”

Appellant subsequently filed this appeal.

The following questions are presented for our review:

“l. Did the circuit court have jurisdiction to enter
judgments foreclosing the right of redemption on the
Appellant's properties in view of the fact that a requirement
of the applicable statute was ignored causing the properties
to be illegally included in the special tax sale held by the
Mayor and City Council of Baltimore City?

“2. Did the lower court lack jurisdiction to enter
judgements foreclosing the right of redemption on
Appellant's properties because of constructive fraud?

“3. Did the lower court deprive the Appellant of its
properties without due process of law in violation of the
Declaration of Rights of Maryland and the Fourteenth
Amendment of the United States Constitution?”
We shall hold for the reasons that follow that the Circuit
Court properly entered the judgments of foreclosure against
the **1072 appellant, that Baltimore City's actions did not
constitute constructive fraud, and that appellant's due process
rights were not violated.

*382 We shall first address some threshold issues presented
at the trial court level in respect to the motions to vacate,
which were not resolved due to the trial court's reliance on
other reasons in support of its judgment. We shall address the
unresolved issues because we necessarily must confront them
as they concern a condition precedent to challenging a tax
sale where it is conceded that taxes are sufficiently delinquent
to authorize a tax sale. See Brewer v. Brewer, 386 Md. 183,
872 A.2d 48 (2005). Even though we shall be holding that the
condition precedent has not been met, and we shall also hold
that appellant waived the issues it now raises in respect to the
relevant tax sales, we shall, nonetheless, address the issues

actually decided by the trial court because they raise very
important issues; issues that will continue to arise in tax sale
proceedings, especially in Baltimore City where tax sales are
used to address the City's very real problem with abandoned
and vacant properties.

Although not presented in the appellant's or the City's briefs,
we address the condition precedent issue and we shall
also discuss the unresolved waiver issue, both pursuant to
Maryland Rule 8-131, which provides in relevant part:

“(a) Generally. The issues of jurisdiction of the trial court
over the subject matter and, unless waived under Rule 2—
322, over a person may be raised in and decided by the
appellate court whether or not raised in and decided by the
trial court. Ordinarily, the appellate court will not decide
any other issue unless it plainly appears by the record to
have been raised in or decided by the trial court, but the
Court may decide such an issue if necessary or desirable to
guide the trial court or to avoid the expense and delay of
another appeal.

“(2) No prior appellate decision. Except as otherwise
provided in Rule 8-304(c), when the Court of Appeals
issues a writ of certiorari to review a case pending in
the Court of Special Appeals before a decision has been |
rendered by that Court, the Court of Appeals will consider
those issues that *383 would have been cognizable by the
Court of Special Appeals.”

Judge Raker, writing for the Court in Jones v. State, 379
Md. 704, 712-13, 843 A.2d 778, 783 (2004), discussed the
second sentence of Rule 8—131(a), opining that:

“The second sentence of Rule 8-131(a) sets forth the
general proposition that an appellate court ordinarily
will not consider an issue that was not raised or
decided by the trial court. The plain language of the
rule, however, makes clear that the prohibition is not
absolute. See Crown Oil v. Glen, 320 Md. 546, 561,
578 A.2d 1184, 1191 (1990) (noting that, inasmuch as
Rule 8-131(a) employs the term ‘ordinarily,” it permits
exceptions, and appellate courts have occasionally
decided cases on issues not previously raised). The
word ‘ordinarily’ in Rule 8-131(a) anticipates that an
appellate court will, on appropriate occasion, review
unpreserved issues. This has been the practice of the
Maryland appellate courts, as well as of the federal
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courts and our sister states, dating well before Rule 8—
131(a). See Atlantic Mutual v. Kenney, 323 Md. 116,
122, 591 A.2d 507, 510 (1991) (noting that Rule 8—
131(a) is simply enunciatory of the practice which has
existed since 1825); see also Annot., Issue First Raised
on Appeal, 76 ALR. Fed. 522 (1986). In **1073
State v. Bell, 334 Md. 178, 638 A.2d 107 (1994), we
concluded:

‘It is clear from the plain language of Rule 8-131(a)
that an appellate court's review of arguments not
raised at the trial level is discretionary, not mandatory.
The use of the word “ordinarily” clearly contemplates
both those circumstances in which an appellate court
will not review issues if they were not previously
raised and those circumstances in which it will.”

Id. at 188, 638 A.2d at 113. Thus, under the Rule, an
appellate court has discretion to excuse a waiver or
procedural default and to consider an issue even though

it was not properly raised or preserved by a party.”
*384 The first sentence of subsection (a) of the rule is as
relevant as is the second sentence, especially considering

the circumstances at issue in this case.

As this Court has stated before, the primary purpose of the
Rule “is ‘to ensure fairness for all parties in a case and to
promote the orderly administration of law.” ” State v. Bell, 334
Md. 178, 189, 638 A.2d 107, 113 (1994), (quoting Brice v.
State, 254 Md. 655, 661, 255 A.2d 28, 31 (1969), quoting
Banks v. State, 203 Md. 488, 495, 102 A.2d 267, 271 (1954));
Basoff'v. State, 208 Md. 643, 650, 119 A.2d 917, 921 (1956).

In order to ensure that fairness, Judge Raker for the
Jones Court stated that “appellate courts should make two
determinations concerning the promotion or subversion of 8—
131(a)'s twin goals.” 379 Md. at 714, 843 A.2d at 784. “First,
the appellate court should consider whether the exercise of
its discretion will work unfair prejudice to either of the
parties” and “[s]econd, the appellate court should consider
whether the exercise of its discretion will promote the
orderly administration of justice.” Jd. at 714-15, 843 A.2d
at 784. In the case sub judice, the condition precedent issue
appears to have been presented below, but not decided.
Because, as explained below, the Circuit Court correctly
denied appellant's motions to vacate the judgments based
upon statutory provisions, addressing the condition precedent
and waiver issues under the Rule does not unfairly prejudice
either party. There are no contested facts relating to whether
the taxes have, in fact, been paid. All parties to the present
appeal agree that taxes have not been paid. By addressing

the issue we merely state what the law is, and what the trial
court should have found the law to be had it resolved the
issue of the “condition precedent.” Moreover, it appears that
there are literally thousands (5,000 or more) of abandoned or
vacant properties creating such severe problems for the City
of Baltimore that it is attempting to resolve some of them
by the tax sale process. Finally, by resolving the unresolved
(but presented below) issue, we thereby promote the orderly
administration of justice.

*385 What occurred here may be an unusual attempt
to avoid altogether the responsibility of owners to pay
property taxes and an attempt to avoid compliance with the
requirements imposed upon taxpayers relating to the right to
redeem in tax sale cases. In order to redeem, the delinquent
taxpayer has to tender all of the taxes, interest and costs
of sale to the Collector or to the holder of the certificate.®
Md.Code **1074 (1985, 2001 Repl.Vol.), § 14-828 of the
Tax—Property Article.

During the hearing on the motion to vacate the judgments
foreclosing appellant's rights of redemption, there was an
extensive discussion regarding the amount of taxes owed and
the delinquent owner's failure to timely redeem the properties.
The following is an excerpt of the pertinent parts of that
discussion.

THE COURT: Well how much difference between the
taxes owed and the amount paid, was there? Was it an
unconscionable difference ...

[Appellant]: Oh, yes. The taxes owed ... on the case
ending in 62 ... were $128,000.00, and the non-profit paid
$6,400.00 for the property, and the value of the properties
were $122,000.00.

THE COURT: And the taxes owed were how much?

[Appellant]: $128,534.70. That's in case ending in 62 [case
number 24—C-01-005462].

*386 THE COURT: And the amount paid [for the
property at the tax sale] was?

[Appellant]: On that one was $6,408.70. And on the
other case, Case Number ending in [54]63, I believe if
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I'm not mistaken that the taxes were $55,020.00 and the
Plaintiff paid $2,629.00

THE COURT: Well is the only reason—what I was trying
to get at is the only reason we're here is because your client
believes he is liable for the deficiency.

[Appellant]: No, your Honor, we're here because my
Client wants the properties and may in fact have
something planned to do with the properties and would
have done so, but for the fact that the City illegally put
these into this tax sale.

THE COURT: What amount would he have had to tender
to redeem?

[City]: Your Honor, he would have had to tender
the full amount [of] taxes due on the properties. Of
course, interestingly, if for some reason we were to
vitiate these ... Judgments, then paradoxically then those
obligations ... plus additional interest ... because they
have not been redeemed, and interest continues to
accumulate daily....

[Appellant]: And my Client [is] fully aware of that, your
Honor, that he's responsible for the taxes, but the point
we're here today on is the fact that this sale was illegal....

THE COURT: So if this were a regular tax sale, the amount
involved would have been at that time $128,534.00?
[Emphasis added.]
Although appellant acknowledged that it was responsible
for the taxes owed, it never, at the hearing or at any other
time, directly proffered that it was ready, willing and able to
pay the amounts, or to pay undisputed amounts, and, more
importantly, *387 it has not paid any of the delinquent
taxes and charges due.
Tax—Property Article, Section 14-828, in relevant part,
requires:

*%1075 “ § 14-828 Required payments; ...

(a) Payments to collector.—If the property is redeemed, the
person redeeming shall pay the collector:

(1) the total price paid ... together with interest;

(2) any taxes, interest, and penalties paid by any holder
of the certificate of sale;

(3) any taxes, interest, and penalties accruing after the
date of the tax sale;

(4) unless the party redeeming furnishes the collector a
release or acknowledgment executed by the plaintiff or
holder of the certificate of sale that all actual expenses
or fees ... have been paid to the plaintiff or holder of the
certificate of sale, any expenses or fees for which the
plaintiff or the holder of a certificate of sale is entitled to
reimbursement under § 14-843 of this subtitle; and

(5) for vacant and abandoned property sold under § 14—
817 of this subtitle for a sum less than the amount due,
the difference between the price paid and the unpaid
taxes, interest, penalties, and expenses.

(c) Notice to holder of certificate; certificate of
redemption.—On receipt of the proper amount, the
collector shall notify the holder of the certificate of sale
that the property has been redeemed and that on surrender
of the certificate of sale all redemption money excluding
taxes received by the collector will be paid to the holder.”
(Emphasis added.)
By attacking the sale procedure in a post-judgment motion
to vacate, instead of paying the taxes and charges which it
would have been required to do in order to redeem prior to
judgment, the taxpayer appears to be seeking to have the
title of the property revert back to the delinquent taxpayer
without *388 having to ever redeem by paying the overdue
and due taxes. This Court long ago rejected such practices,
albeit in an equity case (but an equity case in which the
court recognized the requirement of payment as part of the
tax sale procedure.). Stenart v. Meyer, 54 Md. 454 (1880). In
Steuart, as similar to the case at bar, the assigns of a delinquent
taxpayer filed an injunction after the sale had been ratified,
requesting that title to the subject property not be conveyed to
the tax sale purchaser because of what they termed procedural
irregularities, alleging that the sale had been prematurely held
in respect to the published date of the sale. /d. at 461-62.
The Court determined that the Collector was not allowed to
conduct the sale on that particular date and that a delinquent
owner normally would have had a right to seek to set aside
the sale under some circumstances. Id. at 465. Such a right,
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From: Jeffrey N Perlow

Sent: Friday, August 6, 2021 3:27 PM

To: Peter Max Zimmerman

Subject: RE: AlJ Zoning decision in Case No. 2021-109-A, Luke Star, LLC, 11 Lynbrook Road
Pete,

Unfortunately, we ultimately had to approve their building permit because they stated the accessory buifding was for
their personal/private use only. Code Enforcement or Building Inspections may prove that to be a misrepresentation of
the use stated on the building permit, but that doesn’t change our agreement with your interpretation of the facts. If
you would like to arrange a meeting with the ALl to explain the law to her, | would be glad to attend that

meeting. Please let me know. Thanks so much!

Jeff

From: Peter Max Zimmerman

Sent: Friday, August 06, 2021 11:29 AM

To: Jeffrey N Perlow <IPeriow@baltimorecountymd.gov>

Subject: RE: ALJ Zoning decision in Case No. 2021-109-A, Luke Star, LLC, 11 Lynbrook Road

Thank you very much, Jeff.,

I will file a motion for reconsideration. | trust you will be ok with my including our e-mail exchange so as to emphasize
the importance of the issue.

f am going to try to correct what we see as a mistaken analysis.

Peter

Sent: Tuesday, August 3, 2021 4:49 PM
To: Peter Max Zimmerman <pzimmerman@baltimorecountymd.gov>
Subject: RE: AL Zoning decision in Case No. 2021-109-A, Luke Star, LLC, 11 Lynbrook Road

Pete,

. The Zoning Review Office agrees with your interpretation completely. We put the building permit on hold because we
believe that they would need a Change of Occupancy permit if they are going to use the accessory structure for
commercial purposes. However, if she (or the Board of Appeals) does not reverse the decision, the Zoning Office may
ultimately be bound by her decision and we may have to approve their building permit application in the future.

Jeff

From: Peter Max Zimmerman

Sent: Tuesday, August 03, 2021 10:21 AM

To: Jeffrey N Perlow <JPerlow@baltimorecountymd.gov>

Subject: AU Zoning decision in Case No. 2021-109-A, Luke Star, LLC, 11 Lynbrock Road

Hi Jeff,






“this case began with a typical petition for height variance for a garage accessory to a dwelling. It went to hearing. ALJ
Murphy's July 20, 2021 decision is attached.

The property happens to be in a BL Zone.

At the hearing, Petitioner’s consultant Rich Richardson claimed that because the property is in the BL Zone and not the
Residence Zones referred to in BCZR Sec. 400.1, then it is exempt from this section,

The Al agreed with Mr. Richardson and dismissed the petition as moot, aliowing the garage to remain as constructed.

| disagree with this interpretation.

Because a dwelling is permitted in the B.L. Zone by virtue of the BCZR Sec. 230.1.A.1 incorporation of the uses
permitted in the immediately adjacent residential zone, here D.RR. 16, then the dwelling use effectively is grafted or
transmuted into a residential zone for the purpose of residential use.

I note that there are many zones which incorporate D.R. Zone uses. These include the 0.R-1, O.R.-2 --- 205.3, 206.3 ----
and all the Business Maritime Zones ---- 216.1, 221.1, 225.1.

So this ruling has larger implications.

} assume that the office has viewed accessory residential buildings and structures as subject to BCZR Sec. 400.1, whether
in residential or business zones, or other zones incorporating D.R. Zone uses.

| would appreciate your thoughts, including any past office policy, written or informal.
| anticipate requesting reconsideration of this ruling.
Thank you as usual.

Peter Max Zimmerman, People’s Counsel






Peter Max Zimmerman

From: Peter Max Zimmerman

Sent: Monday, September 13, 2021 11:54 AM

To: Jeffrey N Perlow

Subject: RE: Case No. 2021-109-A, 11 Lynbrook Road Statutory Construction; Residential

accessory buildings in the B.L. Zone (and, by implication, other zones incorporating
residential uses); BCZR Sec. 400.1, 400.2, 400.3

f agree. Thanks, Jeff.

Peter

From: Jeffrey N Perlow <JPerlow@baltimerecountymd.gov>

Sent: Monday, September 13, 2021 11:43 AM

Ta: Peter Max Zimmerman <pzimmerman@baltimorecountymd.gov>

Subject: RE: Case No. 2021-109-A, 11 Lynbrook Road; Statutory Construction; Residential accessory buildings in the B.L.
Zone (and, by implication, other zones incorporating residential uses); BCZR Sec. 400.1, 400.2, 400.3

She totally ignored Sections 1B01.1.A.18.g; 230.1.A.1; 232.1; 232.2; 232.3 and 302.1, BCZR. There are probably other
sections that | am overlooking, but you get the idea.

From: Peter Max Zimmerman

Sent: Monday, September 13, 2021 10:05 AM

To: Jeffrey N Perlow <JPerlow@baltimorecountymd.gov>

Subject: Case No. 2021-109-A, 11 Lynbrook Reoad; Statutory Construction; Resadentlal accessory buildings in the B.L.
Zone {and, by implication, other zones incarporating residential uses); BCZR Sec. 400.1, 400.2, 400.3

Hi again leff,

You may have received Administrative Law Judge Maureen Murphy’s September 9, 2021 decision purportedly “granting”
my mation for reconsideration by adding the grant of a variance but at the same time rejecting my main point. AL
Murphy opines and rules explicitly that her original July 20, 2021 statutory construction was correct. Her ruling is that
BCZR Sec. 400 (400.1, 400.2, and 400.3) apply only to residence zones literally and therefore exempt from review
accessory building residential uses in the B.L. Zone and the many other business and office zones which permit
residential uses only by incorporation of adjoining residential zone permitted uses. Her reconsideration decision thus
does not alter her initial ruling but just adds an alternative approval.

As you know, | addressed both procedural and substantive issues regarding the original ruling in my motion for
reconsideration dated August 9, 2021,

It seems to me that this reconsideration decision, maintaining ALl Murphy’s eatlier statutory ruling, if unchallenged,
remains the precedent which we were concerned about, which the zonmg office would unfortunately have to follow,
and with which we definitely disagree.

The Al’s purportedly literal statutory construction lacks context, and defeats the essential statutory purpose. It is the
sensible statutory purpose to regulate the location and height of accessory residential building uses, extending
effectively to hybrid or complementary business or office/residential zone uses by virtue of incorporation of permitted
residential zone uses, and other issues we identified. We are discussing here the application of BCZR Sec. 400 for any
residential accessory building uses in ali the Business Zones, all the Business Maritime Zones, and the OR-1 And OR-2

1






Zones, The incorporation provisions include, respectively, BCZR Secs. 230.1.A.1, 233.1.A, 236.1.A, 216.1.B.1,
221.1.B.1225.1.8.1, 205.3.A.1, and 206.3.A.2.

In my view, therefore, the AU ruling is in the genre which the courts often describe as not seeing the forest for the trees.

In addition, the reconsideration decision rejected my procedural point that the petition came in looking like a garden
variety variance petition; the petition made no mention of the BCZR Sec. 400 accessory building/B.L. Zone statutory
construction issue; petitioner's engineer injected it at the ALl hearing, involving a different form of relief from that in
the petition: namely a special hearing/declaratory judgment determination of the law; there was no opportunity to
comment on it by us or any of the agencies, and there was moreover no public notice of the issue.

So, in addition to our disagreement with the substantive statutory construction issue, there was procedural irregularity
and surprise.

| see no alternative but to take an appeal to resolve this issue at a hearing at the County Board of Appeals, factoring in,
among other things, the zoning office’s understanding and policy.

As usual, your thoughts are welcome. Our appeal will have to be filed within 30 days of the final decision.
Peter Max Z

P.S. For convenience, | attach ALJ Murphy’s original July 20, 2021 opinion, our office’s August 9 Motion for
Reconsideration, and AL} Murphy’s opinion and order September 9 on reconsideration.
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PET!

Address__ 11 Lynbrook Road

ON FOR ZONING HEARIt

To be filed with the Department of Permits, Approvals and Inspections
To the Office of Administrative Law of Baltimore County for the property located at:

(S)

which is presently zoned BL

Deed References: 42843/48

Property Owner(s) Printed Name(s)

10 Digit Tax Account # 1501920231

Luck Star, LLC

(SELECT THE HEARING(S) BY MARKING_X AT THE APPROPRIATE SELECTION AND PRINT OR TYPE THE PETITION REQUEST)

The undersigned legal owner(s) of the property situate in Baltimore County and which is described in the description
and plan attached hereto and made a part hereof, hereby petition for:

1. a Special Hearing under Section 500.7 of the Zoning Regulations of Baltimore County, to determine whether

or not the Zoning Commissioner should approve

2. a Special Exception under the Zoning Regulations of Baltimore County to use the herein described property for

3._x__ a Variance from Section(s) 400.3 to allow an accessory structure to be 20’ tall in lieu of the permitted 15’

of the zoning regulations of Baltimore County, to the zoning law of Baltimore County, for the following reasons:
(Indicate below your hardship or practical difficulty_or indicate below "TO BE PRESENTED AT HEARING". If
you need additional space, you may add an attachment to this petition)

TO BE PRESENTED AT THE HEARING

Property is to be posted and advertised as prescribed by the zoning regulations.

|, or we, agree to pay expenses of above petition(s), advertising, posting, etc. and further agree to and are to be bounded by the zoning regulations and
restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County.
Legal Owner(s) Affirmation: | / we do so solemnly declare and affirm, under the penalties of perjury, that | / We are the legal owner(s) of the property which is the

subject of this / these Petition(s).

Contract Purchaser/Lessee:

Legal Owners (Petitioners):

Ne Wai-Yi Lau /
Name- Type or Print \\,\\ V= /..x”f Name #1 - Type or Rrint Name #2 - Type or Print
() N > “ 0
e K - M /
Signature ; A>/ \ T \(/f Signature #1 (| Signature # 2
RAN\Z et @ il
, :J_\:"‘\t" A /\jﬂ ol 7839 Saint Thomas Lane Baltimore MD
Ma}‘jli;\ngHre \ = State Mailing Address City State
)0 ja\ \ )
I W | ;- 21236/ 215-796-1128 / wai421@gmail.com
Zip E\)g&h\’ £ ]%[e hone # Email Address Zip Code Telephone # Email Address

Aﬁor@gy,fof'betitioner:

Dino LaFiandra

ame- Type or Print ’M—){,
S L U A

=

Representative to be contacted:

Signature

100 W. Pennsylvania Avenue, Suite 305 Towson MD 7 Deneison Street Timonium MD
Mailing Address City State Mailing Address City State

21204 [ 443-204-3473 | dcl@lafiandralaw.com 21093__/ 410-560-1502_/ Rick@RichardsonEngineering.net
Zip Code Telephone # Email Address Zip Code Telephone # Email Address

CASENUMBER222/=0] 6G = A Filing Date 0717 20 &/

Reviewer“JC—M

REV. 10/4/11

Do Not Schedule Dates:






Richavdson E.Qineering, LLC

L ]

7 Deneison Street Tel: (410) 560-1502
Timonium, Maryland 21093 richardsonengineering.net

ZONING PROPERTY DESCRIPTION FOR
11 LYNBROOK ROAD
15STH ELECTION DISTRICT
7™ COUNCILMANIC DISTRICT
BALTIMORE COUNTY, MARYLAND

BEGINNING FOR THE SAME at a point 332 feet +/- south of the intersection of Eastern
Boulevard and Lynbrook Road thence the following bearings and distances: (1) North 82 degrees
43 minutes 45 seconds East 341.53 feet, (2) South 25 degrees 01 minutes 15 seconds East 66.93
feet, (3) South 74 degrees 12 minutes 45 seconds West 352.10 feet, (4) North 14 degrees 01
minutes 15 seconds West 116.70 feet to the point of beginning.

Containing a net area of 31,421 square feet or 0.72 acres +/-.

PROFESSIONAL CERTIFICATION: g,
1 HEREBY CERTIFY THAT THESE DOCUMENTS WERE S oF My _’? 'c,'
)

PREPARED OR APPROVED BY ME, AND THAT | AM A DULY
LICENSED PROFESSIONAL ENGINEER UNDER THE LAWS OF
THE STATE OF MARYLAND, LICENSE NUMBER 16597,
EXPIRATION DATE: 08-15-2021
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‘6:?00: 16&@
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The Law Office of Dino C. La Fiandra, LLC

100 West Pennsylvania Avenue | Suite 305 | Towson, Maryland 21204
443-204-3473 » dcl@LaFiandraLaw.com * LaFiandralLaw.com

March 7, 2022

VIA Email: appealsboard@baltimorecountymd.gov
Debrorah C. Dopkin, Board Chair

Joseph L. Evans, Panel Member

Adam T. Sampson, Panel Member

Baltimore County Board of Appeals

100 W. Chesapeake Avenue, Suite 203

Towson, Maryland 21204

Re:  Lucky Star, LLC
11 Lynbrook Road
Case 2021-109-A

Dear Board Members Dopkin, Evans and Sampson:

| am in receipt of Mr. Zimmerman'’s letter to the Board dated February 23, 2022. In order
to minimize the already exorbitant costs to the Petitioner, | shall keep my response brief. The
evidence presented at the hearing supports the granting of a variance for an accessory
structure of 20 feet in height in lieu of the 15 feet otherwise permitted. The Petitioner asks you
to affirm the decision of the ALJ and grant the variance. In order to avoid any ambiguity of your
decision and potentially prolong these proceedings, the Petitioner asks the Board to avoid, if at
all possible, a decision which grants the variance if the use is determined to be residential but
takes other action if the use is determined to be commercial, such as dismissing the Petition as
moot. There was a suggestion at the hearing by a Board member that such a bifurcated
decision might be possible, and the Petitioner would suggest that such decision would lead to
interpretation, uncertainty, and potential costs to the Petitioner. The evidence supports a finding
that a variance for the height of an accessory structure is warranted. The Petitioner asks the
Board to grant it.

As it relates to the declaration requested by Mr. Zimmerman, the Petitioner neither

opposes nor consents to the declaration and takes no position thereon beyond merely asking
that the Board limit its consideration to the evidence of record, which supports the granting of

the variance.
4 ‘V&
AN M/Q-—

Dino C. La Fiandra

C: Peter M. Zimmerman, Esquire, People’s Counsel for Baltimore County







The Law Office of Dino C. La Fiandra, (L2
100 West Pernsylvania Avenue | Suite 305 | Towson, Maryland 21204
443-204-3473 » del@haFiandrabawcom + LaFandralaw.com

August 11, 2021

VIA Email: mmurphy@baitimorecountymd.qov
Maureen E. Murphy, Administrative Law Judge
Baltimore County Office of Administrative Hearings
105 W. Chesapeake Avenue, Suite 103

Towson, Maryland 21204

Re: 11 Lynbrook Road - Case 2021-109-A
Dear Judge Murphy:

I am in receipt of Mr. Zimmerman's Motion for Reconsideration. Please accept this
response. In light of the fact that Mr. Zimmerman does not object to the height variance for
which the Petition for Variance was inftially filed, the path of least resistance for the Petitioner
would seem to be to leave the Motion for Reconsideration to your reasoned judgment. For the
reagons stated on the record at the hearing, it is our position that BCZR §400.3 does not apply,
and you were fully within your jurisdiction to so conclude. Nonetheless, if after reviewing Mr.
Zimmerman's Motion, you are inclined to reconsider your ruling, we do not object.

That being said, as you recall, Petitioner's expert witness, Rick Richardson, testified at
the hearing that the property is unique and that practical difficulties would arise if the relief
sought were not granted. To recap briefly, Mr. Richardson testified that the property was
uniquely split zoned BL and DR 18, that it is In the Chesapeake Bay Critical Area, that it is
uniquely primarily business zoned and in the LDA use category of the Critical Area regulations
which is very uncommon, it is an irregular shape in that it is long and narrow (which, in fact,
drove the placement of the garage as located), and that the property is uniquely encumbered by
a large 100 year floodplain. The practical difficuity for the height variance for the garage is
primarily a resuit of the need for flexibility to store boats on trailers within the garage during the
winter months, given the proximity of the property to the water. These facts appear on the
record and justify the height variance sought in the Petition. Unless you need more evidence to
justify the height variance for this accessory building, we would ask that you rule on the Motion
for Reconsideration and issue an Order granting the height variance without another hearing, as
you are entitled to do under Rule 4K. This has been a long and costly process for Ms. Lau and
her Lucky Star, LL.C, and | note again that Mr. Zimmerman has stated he does not oppose the
height varfance. Nonetheless, if after consideration of the Motion you wish to hear from the
Petitioner with regard to uniqueness and practical difficulty, then obviously, we will be prepared
to present that to you in an evidentiary hearing at your request.

Lastly, the Petitioner does not need a side yard setback variance for the garage. If we
view BCZR §400 as applicable even though the property is in a BL zone, then §400.1 requires
that the accessory garage be in the rear yard and not closer than 2.5 feet from the property line.






Administrative Law Judge Maureen E. Murphy
August 11, 2021
Page 2.

The BCZR defines “Yard, rear’ as "a yard extending across the full width of the lot, between the
rear ot line and the rear foundation of the main building.” The site pian submitted with the
petition clearly shows that the garage is behind the rear foundation wall of main building and
therefore within the rear yard. The garage is set back more than 17 feet from the northern
property line. Accordingly, no setback variance is required for the accessory garage.

Thank you for your consideration. We look forward to your ruling.

Sincerely,

ing C. La Fiandra

C: People's Counsel, Peter M. Zimmerman (by email)






Debra Wile! .

From: Dino La Fiandra <dcl@lafiandralaw.com>

Sent: Wednesday, August 11, 2021 5:14 PM

To: Administrative Hearings; Maureen E Murphy; Peter Max Zimmerman
Subject: 11 Lynbrook Road - Case 2021-109-A

Attachments: Response to Motion for Reconsideration 081121.pdf

CAUTION: This message from dcl@lafiandralaw.com originated from:a non Baitimore County Government or nan BCPL emall‘
system Hover over any links before clicking-and use caution opening attachments,

Dear Judge Murphy,

I've attached my response to Mr. Zimmerman's Motion for Reconsideration in the above-referenced
case. Please let me know if you need anything else.

Regards,
Dino La Fiandra
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JOHN A. OLSZEWSKI, JR. PAUL M. MAYHEW
County Executive Managing Administrative Law Judge

MAUREEN E. MURPHY
Administrative Law Judge

BALTIMORE COUNTY
OFFICE OF ADMINISTRATIVE HEARINGS
YOU ARE IN THE VIRTUAL HEARING ROOM
FOR:

Case Number: 2021-0109-A

Property Address: 11 LYNBROOK RD

Location: Property located on the East side of Lynbrook Rd, 320 ft South of the center line of
Eastern Blvd.

Election District: 15 Council District: 7

Legal Owner: Luke Star, LLC

Contract Purchaser: No Contract Purchaser was set.

VARIANCE:

From the Baltimore County Zoning Regulations (“BCZR”) § 400.3 To allow an accessory
structure (garage) to be 20" height in lieu of the permitted 15" height.

Web Ex Hearing: Tuesday - 07/06/2021 11:00 AM

THE HEARING IS SCHEDULED TO START AT 11:00 AM
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TO:

FROM:

DATE:

BALTIMORE COUNTY, MARYLAND

Inter-Office Correspondence

Hon. Paul M. Mayhew; Managing Administrative Law Judge
Office of Administrative Hearings

Jeff Livingston, Department of Environmental Protection and
Sustainability (EPS) - Development Coordination

June 11, 2021

SUBJECT: DEPS Comment for Zoning Item  #2021-0109-A

Address 11 Lynbrook Road
(Luke Star, LLC Property)

Zoning Advisory Committee Meeting of May 31, 2021.

The Department of Environmental Protection and Sustainability has reviewed the subject
zoning petition for compliance with the goals of the State-mandated Critical Area Law
listed in the Baltimore County Zoning Regulations, Section 500.14. Based upon this

review,

I

we offer the following comments:

Minimize adverse impacts on water quality that result from pollutants that are
discharged from structures. or conveyances or that have run off from surrounding
lands;

The subject property is located within a Limited Development Area (LDA) of the
Chesapeake Bay Critical Area and is subject to Critical Area requirements. The
applicant is proposing to permit an unattached garage. The lot is waterfront and is
within a non-modified buffer area. Any proposed development must meet all
LDA and buffer requirements, including lot coverage limits, non-disturbance of
the buffer, and afforestation requirements. Lot coverage is limited to a maximum
of 5,445 square feet (sf), with mitigation required for any new lot coverage
between 15% (4,713 sf) and 5,445 sf. The site plan indicates proposed lot
coverage of 4,748 sf. Mitigation will be required for the 35 sf above 15%. 15%
afforestation (9 trees) is required. The existing trees on the property adequately
fulfill the 15% afforestation requirement. No impacts are permitted within the
non-modified 100-foot buffer from tidal waters. No impacts to the buffer are
proposed. If the lot coverage, afforestation, and buffer non-disturbance
requirement are met, then the relief requested by the applicant will result in
minimal adverse impacts to water quality.

C:\Users\dmignon\AppData\Local\Microsoft\Windows\INetCache\Content.Outlook\SF 14K YMH\ZAC 21-
0109-A 11 Lynbrook Road.doc





2. Conserve fish, plant, and wildlife habitat;

This property is waterfront and is within a non-modified buffer area. The
property must meet all lot coverage, afforestation requirements, and a buffer non-
disturbance requirements. If lot coverage, afforestation, and buffer requirements
are met, this request will help conserve fish, plant, and wildlife habitat in the
Chesapeake Bay.

3. Be consistent with established land use policies for development in the
Chesapeake Bay Critical Area, which accommodate growth and also address the
fact that, even if pollution is controlled, the number, movement and activities of
persons in that area can create adverse environmental impacts;

This is a grandfathered lot. Provided that the applicants meet their lot coverage,

afforestation, and buffer requirements, then the relief requested will be consistent
with the established land-use policies.

Reviewer: Libby Errickson

C:\Users\dmignon\AppData\Local\Microsoft\Windows\[NetCache\Content. Qutlook\SF 4K YMH\ZAC 21-
0109-A 11 Lynbrook Road.doc





BALTIMORE COUNTY, MARYLAND
INTER-OFFICE MEMORANDUM

TO: C. Pete Gutwald DATE: 6/10/2021
Director, Department of Permits, Approvals and Inspections

FROM: Steve Lafferty
Director, Department of Planning

SUBJECT: ZONING ADVISORY COMMITTEE COMMENTS RECEIVED
Case Number: 21-0109
£
INFORMATION: JUN 16 2021
Property Address: 11 Lynbrook Rd GFFICE OF
Petitioner: Wai-Yi Lau ADMINISTRATIVE HEARINGS
Zoning: BL

Requested Action: Variance

The Department of Planning has reviewed the petition for a Special Hearing to approve the construction
of an accessory structure (detached garage) to be 20° in height in lieu of the required 15 feet.

The use of the property is a legally non-conforming residential use in the BL zone. The site is located in a
neighborhood of majority commercial and light industrial uses adjacent to Eastern Blvd and Martin State
Airport. The original structure was permitted as an attached garage, but has since been constructed as a
non-conforming detached garage above the required 15 feet in height. The current intended use of the
garage will be for storage of merchandise for an off-site business run by the property owner. Only
shipments will be delivered to the property, there will not be any customers or clients visiting the

property.
The Department supports the request.

For further information concerning the matters stated herein, please contact Mark Landolina at 410-887-
3480.

Prepared by: Divisign Chief:

Krystle Patchak Yenifer G. Nugent ' 0

SL/JGN/KP/

¢: Mark Landolina
Richardson Engineering, LL.C.
Dino Lafiandra
Office of Administrative Hearings
People’s Counsel for Baltimore County

$:\Planning\Dev Rev\ZAC\ZACs 202 1\Due 5-28\21-0109-A Mark Due 5-28\Shell\21-109.docx





