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JOHN A. OLSZEWSKI, JR. MAUREEN E. MURPHY
County Executive Chief Administrative Law Judge
ANDREW M. BELT
Administrative Law Judge
DEREK J. BAUMGARDNER
Administrative Law Judge

April 3, 2024

David Karceski, Esquire — dkarceski(@venable.com
Adam Rosenblatt, Esquire arosenblatt@venable.com
Venable, LLP

210 W. Chesapeake Avenue, Suite 500

Towson, MD 21204

RE: “CORRECTED” DEVELOPMENT PLAN & ZONING
OPINION AND ORDER
The Avenue at White Marsh Apartments
PAI Case Nos. 14-0515 and 2024-0036-SPHA
Address: 4921 Campbell Boulevard

Dear Counsel:

It has been brought to my attention that there were a few minor clerical errors on the
Order for the above-captioned case. Therefore, this letter will serve as a CORRECTED OPINION
AND ORDER regarding the decision rendered on March 20, 2024.

Please replace your copy of the Order accordingly. These corrections merely resolve
typographical errors, and does not materially alter the effect of the Order. In addition, the PUD Order
dated March 7, 2024, PAI Case No: 14-0110, will not be attached to this Corrected Order.

Thank you for bringing this matter to our attention and I apologize for any inconvenience this
may have caused.

Sincerely,
ADREW M. BELT
Administrative Law Judge

for Baltimore County

AMB:dlw
Enclosure

c: - See Next Page -
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INRE: DEVELOPMENT PLAN HEARING & * BEFORE THE OFFICE OF
PETITIONS FOR SPECIAL HEARING,

AND VARIANCE hd ADMINISTRATIVE HEARINGS

14™ Election District

5% Council District * FOR

4921 Campbell Boulevard G BALTIMORE COUNTY

THE AVENUE AT WHITE MARSH L

APARTMENTS

FR WHITE MARSH INC. CASE NOS. 14-0515 &
Owner/Developer " 2024-0036-SPHA

* * * * * * * * *

CORRECTED
ADMINISTRATIVE LAW JUDGE’S (“ALJ")
COMBINED DEVELOPMENT PLAN AND ZONING OPINION & ORDER

This matter comes before the Office of Administrative Hearings (“OAH”) for Baltimore
County for a public hearing on a development proposal submitted in accordance with Article 32,
Title 4, of the Baltimore County Code (“BCC”). FR White Marsh, Inc., the owner and the
developer of the subject property (hereinafter “the Developer”), submitted for approval a 4-sheet
redlined Development Plan (“Plan™) prepared by Kristy M. Bischoff, PE of Daft-McCune-Walker,
Inc. known as “The Avenue at White Marsh Apartments”.

The Developer is proposing multiple, multi-family buildings consisting of a total of 200
units with 213 surface parking spaces, 8 compact spaces and 33 garage spaces on approximately
4.96 acres of land with access off Campbell Boulevard. The proposed buildings vary in height
with the tallest not to exceed 60 *- in height. The development proposes 6,684 sf (0.15 acres) of
total open space where 200,000 sf (4.59 acres) of open space is required.

The Concept Plan Conference for this project was held on May 30, 2023; the Community

Input Meeting was held on July 18, 2023 and the Development Plan Conference was held on



November 1, 2023.
The Developer has also filed Petitions for a Special Hearing, and Variance as follows:

SPECIAL HEARING: From the Baltimore County Zoning Regulations (“BCZR”) §§ 450.5.B3
and 450.5.B.6: To allow identification signs to be erected on a canopy structure (Sign No. X-E)
and to project from a building wall (Sign No. X-H) as these structural sign types rather than be
attached to a building wall in a parallel plane to the wall.

VARIANCE: From BCZR § 450.4 Table of Sign Regulations.6(a): To allow a total of 2
identification signs (Projecting Sign No. X-H and Canopy Sign No. X-E) accessory to a building
with a sign areas/faces of 210 sq. ft. and 14 sq. ft. (for a total of 224 sq. ft.) in lieu of the permitted
2 wall-mounted identification signs permitted for a parcel of land with frontage on two different
public streets, each with a sign area/face of 25 sq. ft.

VARIANCE: From BCZR § 450.4. Table of Sign Regulations.6(a): To allow an identification
sign to be installed on a canopy structure and extend above the vertical face of the canopy a
distance of 1 ft. and from the wall a distance of 12 ft. in lieu of the requirement that the sign be
wall-mounted (Sign No. X-E).

VARIANCE: From BCZR § 450.5.B.6.b, to allow a projecting identification sign to extend
horizontally from the wall to which it is affixed a distance of 10 ft. in lieu of the permitted 4 ft.
and to be installed at a height of 65 ft. from the base of the wall below the sign in lieu of the
permitted 25 ft. (Sign No. X-H).

VARIANCE: From BCZR § 450.4. Table of Sign Regulations.3(a): To allow wall-mounted
and/or freestanding directional signs with a maximum sign area/face of 30 sq. ft. in lieu of the
permitted 8 sq. ft. (Sign Nos. X-A, S-W, X-D). !

VARIANCE: From BCZR § 450.4. Table of Sign Regulations, Attachment 1.3: To allow the
multi-family community name/logo on a directional sign to cover 50% of the total sign area in lieu
of the permitted 30% (S-W).

Details of the proposed development are more fully depicted on the redlined 4-sheet
Development Plan that was marked and accepted into evidence as Developer’s Exhibit 2. The
property was posted with the Notices of Hearing Officer’s Hearing and Zoning on February 7,
2024 and February 14, 2024, respectively, for 20 working days prior to the hearing, in order to

inform all interested citizens of the date and location of the hearing. A public virtual WebEx

! Developer’s original Zoning Petition included a request for “freestanding directional signs with a maximum height
of 15 feet.” This request was withdrawn during the March 7, 2024 hearing.
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hearing was held on March 7, 2024.

In attendance at the Hearing Officer’s Hearing (“HOH”) in support of the Plan on behalf
of the Developer, FR White Marsh Inc., Kristy Bischoff, professional engineer, with Daft McCune
Walker, Inc., and Mickey Cornelius from Traffic Group, Inc., Scott Rykiel, FASLA of Mahan
Rykiel Associates, Inc., Brian O’Looney, AIA, of Torti Gallas & Partners, Alexey Ikonomou,
creative design expert at Ashton-Design, Matthew Fracassini, MIES, of the Lighting Practice and
Geoff Sharpe of Federal Realty. David Karceski, Esquire and Adam M. Rosenblatt, Esquire of
Venable, LLP appeared and represented the Developer. Pat Keller, President of the Perry Hall
Improvement Association (“PHIA”) testified as to his position on the proposed development, while
nearby resident and business (;wner Aaron Brzezinksi testified in opposition. Crystal Mercer of
the Overlea High School PTSA also testified regarding her concerns on school overcrowding.

COUNTY AGENCY WITNESSES

Numerous representatives of the various Baltimore County agencies who reviewed the Plan
also attended the hearing, including the following individuals from the Department of Permits and
Development Management (“PAI”): Jerry Chen, Project Manaéer, James Hermann, Development
Plans Review (“DPR”) and Department of Recreation and Parks (“R&P”), Michael Viscarra,
Development Plans Review (“DPR”), LaChelle N. Imwiko, Real Estate Compliance (“REC”), and
Mitchell Kellman, Office of Zoning Review (“OZR”). Also appearing on behalf of the County
were Jeff Livingston from the Department of Environmental Protection and Sustainability
(“DEPS”), and Brett Williams from the Department of Planning (“DOP”).

The role of the reviewing County agencies in the development review and approval process
is to perform an independent and thorough review of the Development Plan as it pertains to their

specific areas of concern and expertise. The agencies specifically comment on whether the Plan



complies with all applicable Federal, State, and/or County laws, policies, rules and regulations
pertaining to development and related issues. In addition, these agencies carry out this role
throughout the entire development plan review and approval process, which includes providing
input to the Hearing Officer either in writing or in person at the hearing. Continued review of the
Plan is undertaken after the Hearing Officer’s Hearing during the Phase II review of the project.
This continues until a plat is recorded in the Land Records of Baltimore County and permits are
issued for construction.

The first agency witness was Michael Viscarra from DPR. Mr. Viscarra explained that he
reviewed the red-lined plan regarding road water, sewers, drains, floodplains and that the
Department of Public Works (“DPW”) and Department of Public Works and Transportation
(“DPWT”) had no outstanding comments and thus, recommend approval.

Next to testify was James Hermann of DPR and R&P. Mr. Hermann explained that he had
reviewed the Schematic Landscape Plan including Sheet D of the redline development plan and
after such review recommended approval. (County Ex. 1). Regarding the Open Space Waiver, he
testified that the proposed 200 apartment units require 200,000 sq. ft. of local open space.
However, as explained in the Waiver request submitted by the Developer, only 6,684 sq ft. is
feasible. Therefore, there is a deficit of 193,316 sq. ft. Mr. Hermann explained that a $5,000.00
fee in lieu is required for 25 units for a total fee in lieu in the amount of $40,000.00. In conclusion,
Mr. Hermann recommended approval of the Plan on behalf of his agencies. (County. Ex. 2)

Next to testify was LaChelle Imwiko of REC who reviewed the redlined development plan
and having no outstanding comments, recommended the plan for approval.

Next to testify was Jeff Livingston, representing three sub agencies of DEPS,

Environmental Impact Review, (“EIR”), Storm Water Management (“SWM”) and Ground Water



Management (“GWM™). He reviewed the 4 sheet-redlined plan and verified the Plan presented at
the hearing, explaining that all DEPS issues had been addressed by the Developer in the plan and
that DEPS recommends approval. Mr. Livingston offered into evidence County Exhibit 4, a
“Summary to the Hearing Officer’s Hearing” dated 3/07/23 evidencing the Concept SWM Plan
and Development SWM Plan approval for this Development along with the related PUD in PAI
Case No. 14-0110.

Next, Mitchell Kellman of the OZR testified and also recommended approval of the plan,
noting that there were no outstanding comments.

The final agency witness to testify was Brett Williams of the DOP. He testified that DOP
Director Stephen Lafferty, has submitted a Hearing Officer Hearing (“HOH”) Report on February
26, 2024, and that the Director recommended approval of the Plan. (County Ex. 5a). In the HOH
Report it is noted that the Master Plan 2020 “Land Management Area Plan” designation for the
subject site is Middle River Redevelopment Area. The “Proposed Land Use, Baltimore County
Smart Coded” designation is T4 General Urban. The T4 designation consists of mixed use but is
primarily residential. Setbacks and landscaping vary. Additionally, streets with curbs and
sidewalks define medium-sized blocks. The HOH Report also explains that the General Urban
designation identifies T4 as a mix of houses, townhouses and small apartment buildings, with
scattered commercial activity, a balance between landscape and buildings and the presence of
pedestrians.

The HOH Report notes that the DOP finds the Development Plan meets the T4 General
Urban designation due to its proposal of apartment buildings that consist of height, massing, and
site design that is consistent with the existing character of the neighborhood and the Master Plan

2020.



In addressing the Community Plan, the HOH Report notes that the proposed site is located
within the Eastern Baltimore County Revitalization Strategy Plan area, adopted July 1, 1996. The
plan encourages development that promotes employment opportunities and economic growth. The
plan has no specific recommendations for the proposed site. In regards to the Pedestrian and
Bicycle Access Plan, the proposed site is located within the Eastern Pedestrian and Bicycle Access
Plan area. The plan proposes bicycle and sidewalk improvements along Campbell Boulevard.

Mr. Williams submitted the School Impact Analysis (“SIA”) (County Ex. 5b) which DOP
finds it meets the requirements of BCC § 32-6-103 at the time of the filing date, September 29,
2023. The SIA performed by DOP indicates that the projected enrollment for Rossville Elementary
School and Parkville Middle School is below 115% of the State Rated Capacity (“SRC”). The
projected enrollment for Overlea High School is above 115% of the SRC, the adjacent school
Kenwood High School has spare capacity and is projected to be below 115% of the SRC.

The projected number of students as a percentage of the SRC is:

= Rossville ES: 85.75%
= Parkville MS: 91.74%
= Qverlea HS: 118.90%
s Kenwood HS: 103.58%

Finally, Mr. Williams submitted the October 3, 2024 correspondence from Developer’s
expert Kristy Bischoff to Director of DOP Stephen Lafferty in which she completed a point-by-
point response satisfied each of DOP Concept Plan Comments. (County Ex. 5C)

COMMUNITY TESTIMONY

Pat Keller, Presidént of the PHIA, testified in support of the proposed development. He
explained the Development team’s responsiveness to community concerns and input throughout
the process. He also noted the proposed pedestrian connection to White Marsh Mall over Honeygo

Blvd. and the addition of a new MTA bus stop to the area. He commented on the area’s proposed



walkability and explained his efforts with PHIA to design the Perry Hall Memorial Park (Dev. Ex.
13) which he hoped would be the recipient of funds generated by the development’s Open Space
Waiver.

DEVELOPER’S CASE

The Developer’s first witness was Kristy Bischoff with Daft-McCune-Walker, Inc., who is
a licensed Professional Engineer and was accepted as an expert in her field. (Dev. Ex. 1) She
explained the 4-sheet redlined plan in detail. (Dev. Ex. 2) From Sheet A of the redlined plan, she
described 200 multi-family units adjacent to the Avenue at White Marsh between Town Center
Drive and Campbell Blvd. The development will include 5 buildings, Al, A2, B, C, and D,
consisting of 91 one-bedroom apartments, 32 one-bedroom apartments with a den, 18 studio
apartments, 47 two-bedroom apartments, and 12 two-bedroom apartments with a den. She
explained that the redlined additions to the plan represent responses to priot County comments.
She further explained Sheet B illustrates existing conditions on the site, including the retail at the
Avenue at White Marsh and existing parking lots. Sheet C depicts proposed conditions with the
suggested redlined open space notes an additional ten-foot-wide use path as proposed by DPW.
Green roofs have been incorporated into the plan as well as an added cross walk and side walk
adjustment for access to the Avenue at White Marsh.

Ms. Bischoff noted compliance with County Council Bill 75-22 showing the number of
residential properties in the 200-acre area designated in the Bill, still constitutes less than 16
percent of that area. (Dev. Ex. 11) She also acknowledged that Bill No. 52-23 has repealed Bill
75-22 and no further residential development is permitted in that designated area. (Dev. Ex. 9a)
However, she noted that grandfathering language in the Bill permits projects to continue whose

Concept Plan Conference occurred before June 2023 and that the Concept Plan Conference for the



current development occurred on May 13, 2023. (Dev. Ex. 10).

Ms. Bischoff testified that Sheet C of the redlined site plan showed that the plan met all
bulk and area regulations, and that other than sign variances, no other variance relief was
necessary. She further confirmed the testimony of County witnesses that an Open Space Waiver
had been approved (Dev. Ex. 12) and that a School Impact Analysis reflected that although Overlea
High School was over capacity, neighboring school Kenwood High School was under capacity
and able to accommodate the deficit.

Ms. Bischoff explained that the development was consistent with both the 2020 and new
2030 Master Plan in that it constitutes a “connected neighborhood” and is a mix of commercial
and residential uses. In conclusion she testified that in her expert opinion the proposed Plan meets
all Baltimore County development regulations and should be approved.

Next to testify was Geoff Sharpe, Vice President of Creative Planning & Design for Federal
Realty. Mr. Sharpe explained that Federal Realty owns a combination of retail and mixed-use
assets throughout the United States. Federal Realty has owned the Avenue at White Marsh for over
20 years. He testified that the proposed residential development will be managed by Greystar. He
commented that Federal Reality was attempting to address the underserved multi-family housing
market which would tie into the existing Avenue at White Marsh in terms of walkability and scale.
In response to questions from community witnesses, Mr. Sharpe testified that it has been
determined that the parking area where the proposed development is to be located was underused
and that with the reconfiguration of the parking area in the adjacent PUD, parking will be sufficient
for the adjacent retail uses. (Dev. Ex. 28)

Next to testify was project architect, Brian O’Looney, who was accepted as an expert in

his field. (Dev. Ex. 17) He identified and described in detail the Pattern Book, which was admitted



as Developer’s Exhibit 19. He explained that the development was designed to achieve a “car
minimal” or “car free” community with connectivity from the residential development to the
surrounding amenities in a walkable fashion. He further testified that this will also benefit the
adjacent retail creating a source of “captured” patrons for establishments on the Avenue and other
adjacent retail. He explained that the project consists of 5 buildings, A1, A2, B, C, and D, located
generally, at the corner of Campbell Blvd. and Town Center Dr., in the rear of the TGIF Fridays
réstaurant. Private Road “A” will also be added to access the center of the development from
Campbell Blvd. At the corner of the Campbell Blvd. and Town Center Dr. will be the largest, 5-
floor L shaped building. The height of the buildings slowly step-up in scale from those closest to
the Avenue retail to achieve continuity with the building on the Avenue. There are also walk-up
units along Private Road “A” and Town Center. There are sidewalks geared to connect with the
retail at the Avenue as well. The use of brick elevations, stucco and fiber cement are meant to
compliment the material used in the Avenue buildings. The mix of one and two-bedroom units
are geared to singles, couples and downsizing seniors.

Testifying next was expert landscape architect, Scott Rykiel, who was accepted as an expert
in his field. (Dev. Ex. 15). He identified the Schematic Landscape Plan as Developer’s Exhibit 2
(Sheet D) and described the landscape design features in detail. He reviewed the Illustrative Plan
from the Pattern Book, noting streetscaping including street trees at 35 feet from center, with a
smattering of understory flowering trees. He noted that all parking areas were heavily treed and
screened with shrubbery and that specific species of this plantings will be determined in the Final
Plan.

Next to testify was expert lighting designer, Matthew Fracassini, who was accepted as an

expert in his field. (Dev. Ex. 26). He reviewed pages 49-52 of the Pattern Book and described the



lighting design features in detail. He noted that fixtures and lighting designs were chosen to tie-
in with the lightning design existing on the Avenue at White Marsh. He explained that lighting in
parking areas and walkways have been designed to face downward and minimize spillage into the
surrounding area.

The Developer’s final witness was traffic engineer, Mickey Cornelius, who was accepted
as an expert in his field. (Dev. Ex. 20.) He testified as to the Traffic Impact Study (“TIS”) he
prepared as Developer’s Exhibit 21. He noted that the subject site is not within a failing traffic
shed, although he acknowledged that the intersection of Rt. 43 and Honeygo Blvd is currently
rated as a “D”. He explained that he examined 10 Study Intersections around the subject property
that were included in consult with Baltimore County and State Highways. He explained that the
most recent turning movement counts were obtained from Baltimore County for all of the studied
signalized intersections. He explained that these counts show that the majority of the study
intersections are currently operating with optimum Level of Service “A” conditions during both
the weekday morning and evening peak hours. The intersection of Campbell Blvd. with Town
Center Dr. and Honeygo Blvd. with Mercantile Road were all identified with Level of Service “C”
conditions. He testified that based upon this data and the 2023 Baltimore County Basic Service
Map of Transportation Zones, the subject property is not located within a deficient traffic zone.
Based on this study, he concluded that in his expert opinion the existing road network in the area

can accommodate this proposed development.

VARIANCES

Both Ms. Bischoff and Alexey Ikonomou, a creative design expert, explained the numerous
signage variances that have been requested. These variances include both directional and

identification signs for the site. Ms. Bischoff detailed the many unique challenges presented by
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the site, which is fronted by multiple roads, subject to changes in grade, includes an “L” shaped
building, and is visible from all sides. Ms. Bischoff explained that the sign variances are necessary
for proper identification of the buildings and amenities and for wayfinding due to the fact that the
site is adjacent to the retail portion of the Avenue. Mr. Ikonomou, who also did the sign design
for the retail locations on the Avenue, agreed that the requested sign variances are necessary and
appropriate and that the designs, colors and materials tie in with the signage already existing on
the Avenue and will have no adverse impact. Ms. Bischoff opined that without the requested
variance relief, the Developer would suffer a practical difficulty due to an inability to display
signage that would serve its purpose in identifying locations and amenities on the subject property.
DOP concurs with this assessment.

PROTESTANTS

Community member and local business owner, Aaron Brzezinski, testified regarding his
opposition to the proposed development. Mr. Brzezinski took issue with Mr. Cornelius’
conclusion regarding how the proposed development would affect traffic in the area. He offered
anecdotal evidence that State Highways’ efforts to improve the intersection at Rt. 43 and Honeygo
had been unsuccessful. He also disagreed with Mr. Cornelius’ opinion that peak traffic flow to
and from the development will occur when traffic is heaviest in the opposite directions.

As a business operator at The Avenue at White Marsh he explained that customers have
complained about the lack of parking and feels that the proposed development will only exasperate
this problem. He explained that his employees and customers currently use the parking area where
the development is proposed.

Finally, Mr. Brzezinski testified that he believed that Kenwood, despite official data, is

presently overcrowded and the proposed development will only make this worse. Mr. Brzezinski
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was given to the opportunity to question Mr. Cornelius and Mr. Sharpe regarding his concerns.

The final Protestant witness was Crystal Mercer of the Overlea High School PTSA who
testified regarding her concerns on school overcrowding. She expressed concern that neighboring
high school, Kenwood, which is currently at 106% capacity may also become overcrowded as a
result of this development, and questioned whether a contingency had been developed if this were
to be the case.

FINDING OF FACT AND CONCLUSIONS OF LAW

The Baltimore County Code provides that the “Hearing Officer shall grant approval of a
development plan that complies with these development regulations and applicable policies, rules
and regulations.” B.C.C. § 32-4-229.

In People’s Counsel v. Elm Street Development Inc., 172 Md. App. 690 (2007), the Court
of Special Appeals held that if the county agencies recommend approval of a development plan, it
is “then up to [protestants] to provide evidence rebutting the Director’s recommendations.” Id. At
703. It should also be noted that in Baltimore County “the development process is indeed an
ongoing process, and the hearing officer’s affirmation of the plan is just the first step.” Monkton
Preservation Association, et al v. Gaylord Brooks Realty Corp., 107 Md. App. 573, 585 (1996).

The role of the County agencies in the development process is to perform an independent
and thorough review of the development plan as it pertains to their specific area of expertise and
responsibility. The agencies reviewed numerous iterations of the development plan as the
Developer refined the Plan in response to agency and community comments during the course of
the development process leading up to the Hearing Officer Hearing. The final 4 sheet redlined
Development Plan is the Plan that the agencies have recommended for approval. These agencies

will continue to review and require refinement of the Plan as necessary during Phase II review of
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the project. This review and approval process will culminate with the recordation of a final
development plat in the Land Records of Baltimore County and the issuance of construction
permits.

As previously addressed above, the Developer presented six expert witnesses and 28
Exhibits in support of their proposal. Each expert testified that the Plan meets or exceeds all laws
and regulations. The testimony and evidence demonstrate the quality and compatibility of the
proposed 5 building apartment community. The only variances requested relate to the signage
throughout development and these variances have been deemed necessary and appropriate by the
DOP. All County agencies have recommended approval of the Plan as well as the President of the
PHIA.

After due consideration of the testimony and evidence presented by the Developer,
Community Witnesses and Protestants, the exhibits offered at the hearing, and confirmation from
the various County agencies that the Plan satisfies those agencies’ requirements, I find that the
Developer has satisfied its burden of proof and, therefore, is entitled to approval of the
Development Plan.

Pursuant to the advertisement, posting of the property, and public hearing held thereon, the
requirements of which are contained in Article 32, Title 4, of the Baltimore County Code, The
Avenue at White Marsh Apartments Development Plan shall be approved.

THEREFORE, IT IS ORDERED by this Administrative Law Judge/Hearing Officer for
Baltimore County, this 20" day of March, 2024, that the “THE AVENUE AT WHITE MARSH
APARTMENTS?” redlined Development Plan, marked and accepted into evidence as Developer’s

Exhibit 2, be and is hereby APPROVED, subject to the conditions noted below.
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IT IS FURTHER ORDERED that the Petition for Special Hearing pursuant to BCZR
§§ 450.5.B3 and 450.5.B.6: To allow identification signs to be erected on a canopy structure
(Sign No. X-E) and to project from a building wall (Sign Nc.>. X-H) as these structural sign types
rather than be attached to a building wall in a parallel plane to the wall, be and is hereby
GRANTED.

IT IS FURTHER ORDERED that the Petition for a Variance from BCZR § 450.4 Table
of Sign Regulations.6(a): To allow a total of 2 identification signs (Projecting Sign No. X-H and
Canopy Sign No. X-E) accessory to a building with a sign areas/faces of 210 sq. ft. and 14 sq. ft.
(for a total of 224 sq. ft.) in lieu of the permitted 2 wall-mounted identification signs permitted
for a parcel of land with frontage on two different public streets, each with a sign area/face of 25
sq. ft., be and is hereby GRANTED.

IT IS FURTHER ORDERED that the Petition for a Variance from BCZR § 450.4. Table
of Sign Regulations.6(a): To allow an identification sign to be installed on a canopy structure
and extend above the vertical face of the canopy a distance of 1 ft. and from the wall a distance
of 12 ft. in lieu of the requirement that the sign be wall-mounted (Sign X-E), be and is hereby
GRANTED.

IT IS FURTHER ORDERED, that the Petition for Variance from BCZR § 450.5.B.6.b: To
allow a projecting identification sign to extend horizontally from the wall to which it is affixed a
distance of 10 ft. in lieu of the permitted 4 ft. and to be installed at a height of 65 ft. from the base
of the wall below the sign in lieu of the permitted 25 ft. (Sign No. X-H), be and is hereby
GRANTED.

IT IS FURTHER ORDERED, that the Petition for Variance from BCZR § 450.4. Table of

Sign Regulations.3(a): To allow wall-mounted and/or freestanding directional signs with a
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maximum sign area/face of 30 sq. ft. in lieu of the permitted 8 sq. ft. (Sign Nos. X-A, S-W, X-D),
be and is hereby GRANTED.
IT IS FURTHER ORDERED, that the Petition for Variance from BCZR § 450.4. Table of
Sign Regulations, Attachment 1.3: To allow the multi-family community name/logo on a
directional sign to cover 50% of the total sign area in lieu of the permitted 30% (S-W), be and is
hereby GRANTED.
The relief granted herein shall be subject to the following:
1. Itis the intent of this Order that the $40,000.00 Open Space fee in lieu (less the 20%
“Neighbor space of Baltimore County, Inc.” allocation required by BCC 32-6-
108(f)(3)) be directed exclusively to funding for the Perry Hall Memorial Park as
detailed in Developer’s Exhibit 13.
2. That the PUD Order dated March 7, 2024, PAI Case No: 14-0110, is attached hereto

and made a part hereof.

Any appeal of this Order shall be taken in accordance with Baltimore County Code, § 32-

4-281.
/
#“ANDREW M. BELT
Administrative Law Judge
for Baltimore County
AMB /dlm
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Administrative Law Judge

March 20, 2024

David Karceski, Esquire — dkarceski@venable.com
Adam Rosenblatt, Esquire arosenblatt@venable.com
Venable, LLP

210 W. Chesapeake Avenue, Suite 500

Towson, MD 21204

RE: DEVELOPMENT PLAN & ZONING OPINION AND ORDER
The Avenue at White Marsh Apartments
PAI Case Nos. 14-0515 and 2024-0036-SPHA
Address: 4921 Campbell Boulevard

Dear Counsel:

Enclosed please find a copy of the decision rendered in the above-captioned matter.

In the event any party finds the decision rendered is unfavorable, any party may file an
appeal to the Baltimore County Board of Appeals within thirty (30) days of the date of this Order.
For further information on filing an appeal, please contact the Baltimore County Office of
Administrative Hearings at 410-887-3868.

Sincerely,

P S
s P

A

" ANDREW M. BELT
Administrative Law Judge
for Baltimore County

AMB:dlm
Enclosure
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INRE: DEVELOPMENT PLAN HEARING & * BEFORE THE OFFICE OF
PETITIONS FOR SPECIAL HEARING,

AND VARIANCE * ADMINISTRATIVE HEARINGS
14" Election District
5" Council District * FOR
4921 Campbell Boulevard = BALTIMORE COUNTY
THE AVENUE AT WHITE MARSH *
APARTMENTS
FR WHITE MARSH INC. CASE NOS. 14-0515 &
Owner/Developer % 2024-0036-SPHA
* * * * * * * * *

ADMINISTRATIVE LAW JUDGE’S (“ALJ”)
COMBINED DEVELOPMENT PLAN AND ZONING OPINION & ORDER

This matter comes before the Office of Administrative Hearings (“OAH”) for Baltimore
County for a public hearing on a development proposal submitted in accordance with Article 32,
Title 4, of the Baltimore County Code (“BCC”). FR White Marsh, Inc., the owner and the
developer of the subject property (hereinafter “the Developer”), submitted for approval a 4-sheet
redlined Development Plan (“Plan”) prepared by Kristy M. Bischoff, PE of Daft-McCune-Walker,
Inc. known as “The Avenue at White Marsh Apartments”.

The Developer is proposing multiple, multi-family buildings consisting of a total of 200
units with 210 surface parking spaces and 36 garage parking spaces on approximately 4.96 acres
of land with access off Campbell Boulevard. The proposed buildings vary in height with the tallest
not to exceed 60 *'- in height. The development proposes 7,485 sf (0.17 acres) of total open space
where 2000,000 sf (4.59 acres) of open space is required.

The Concept Plan Conference for this project was held on May 30, 2023; the Community
Input Meeting was held on July 18, 2023 and the Development Plan Conference was held on

November 1, 2023.



The Developer has also filed Petitions for a Special Hearing, and Variance as follows:

SPECIAL HEARING: From the Baltimore County Zoning Regulations (“BCZR”) §§ 450.5.B3
and 450.5.B.6: To allow identification signs to be erected on a canopy structure (Sign No. X-E)
and to project from a building wall (Sign No. X-H) as these structural sign types rather than be
attached to a building wall in a parallel plane to the wall.

VARIANCE: From BCZR § 450.4 Table of Sign Regulations.6(a): To allow a total of 2
identification signs (Projecting Sign No. X-H and Canopy Sign No. X-E) accessory to a building
with a sign areas/faces of 210 sq. ft. and 14 sq. ft. (for a total of 224 sq. ft.) in lieu of the permitted
2 wall-mounted identification signs permitted for a parcel of land with frontage on two different
public streets, each with a sign area/face of 25 sq. ft.

VARIANCE: From BCZR § 450.4. Table of Sign Regulations.6(a): To allow an identification
sign to be installed on a canopy structure and extend above the vertical face of the canopy a
distance of 1 ft. and from the wall a distance of 12 ft. in lieu of the requirement that the sign be
wall-mounted (Sign No. X-E).

VARIANCE: From BCZR § 450.5.B.6.b, to allow a projecting identification sign to extend
horizontally from the wall to which it is affixed a distance of 10 ft. in lieu of the permitted 4 ft.
and to be installed at a height of 65 ft. from the base of the wall below the sign in lieu of the
permitted 25 ft. (Sign No. X-H).

VARIANCE: From BCZR § 450.4. Table of Sign Regulations.3(a): To allow wall-mounted
and/or freestanding directional signs with a maximum sign area/face of 30 sq. ft. in lieu of the
permitted 8 sq. ft. (Sign Nos. X-A, S-W, X-D). !

VARIANCE: From BCZR § 450.4. Table of Sign Regulations, Attachment 1.3: To allow the
multi-family community name/logo on a directional sign to cover 50% of the total sign area in lieu
of the permitted 30% (S-W).

Details of the proposed development are more fully depicted on the redlined 4-sheet
Development Plan that was marked and accepted into evidence as Developer’s Exhibit 2. The
property was posted with the Notices of Hearing Officer’s Hearing and Zoning on February 7,
2024 and February 14, 2024, respectively, for 20 working days prior to the hearing, in order to

inform all interested citizens of the date and location of the hearing. A public virtual WebEx

hearing was held on March 7, 2024.

! Developer’s original Zoning Petition included a request for “freestanding directional signs with a maximum height
of 15 feet.” This request was withdrawn during the March 7, 2024 hearing.
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In attendance at the Hearing Officer’s Hearing (“HOH”) in support of the Plan on behalf
of the Developer, FR White Marsh Inc., Kristy Bischoff, professional engineer, with Daft McCune
Walker, Inc., and Mickey Cornelius from Traffic Group, Inc., Scott Rykiel, FASLA of Mahan
Rykiel Associates, Inc., Brian O’Looney, AIA, of Torti Gallas & Partners, Alexey Ikonomou,
creative design expert at Ashton-Design, Matthew Fracassini, MIES, of the Lighting Practice and
Geoff Sharpe of Federal Realty. David Karceski, Esquire and Adam M. Rosenblatt, Esquire of
Venable, LLP appeared and represented the Developer. Pat Keller, President of the Perry Hall
Improvement Association (“PHIA”) testified as to his position on the proposed development, while
nearby resident and business owner Aaron Brzezinksi testified in opposition. Crystal Mercer of
the Overlea High School PTSA also testified regarding her concerns on school overcrowding.

COUNTY AGENCY WITNESSES

Numerous representatives of the various Baltimore County agencies who reviewed the Plan
also attended the hearing, including the following individuals from the Department of Permits and
Development Management (“PAI”): Jerry Chen, Project Manager, James Hermann, Development
Plans Review (“DPR”) and Department of Recreation and Parks (“R&P”), Michael Viscarra,
Development Plans Review (“DPR”), LaChelle N. Imwiko, Real Estate Compliance (“REC”), and
Mitchell Kellman, Office of Zoning Review (“OZR”). Also appearing on behalf of the County
were Jeff Livingston from the Department of Environmental Protection and Sustainability
(“DEPS”), and Brett Williams from the Department of Planning (“DOP”).

The role of the reviewing County agencies in the development review and approval process
is to perform an independent and thorough review of the Development Plan as it pertains to their
specific areas of concern and expertise. The agencies specifically comment on whether the Plan

complies with all applicable Federal, State, and/or County laws, policies, rules and regulations



pertaining to development and related issues. In addition, these agencies carry out this role
throughout the entire development plan review and approval process, which includes providing
input to the Hearing Officer either in writing or in person at the hearing. Continued review of the
Plan is undertaken after the Hearing Officer’s Hearing during the Phase II review of the project.
This continues until a plat is recorded in the Land Records of Baltimore County and permits are
issued for construction.

The first agency witness was Michael Viscarra from DPR. Mr. Viscarra explained that he
reviewed the red-lined plan regarding road water, sewers, drains, floodplains and that the
Department of Public Works (“DPW”) and Department of Public Works and Transportation
(“DPWT”) had no outstanding comments and thus, recommend approval.

Next to testify was James Hermann of DPR and R&P. Mr. Hermann explained that he had
reviewed the Schematic Landscape Plan including Sheet D of the redline development plan and
after such review recommended approval. (County Ex. 1). Regarding the Open Space Waiver, he
testified that the proposed 200 apartment units require 200,000 sq. ft. of local open space.
However, as explained in the Waiver request submitted by the Developer, only 6,684 sq ft. is
feasible. Therefore, there is a deficit of 183,316 sq. ft. Mr. Hermann explained that a $5,000.00
fee in lieu is required for 25 units for a total fee in lieu in the amount of $40,000.00. In conclusion,
Mr. Hermann recommended approval of the Plan on behalf of his agencies. (County. Ex. 2)

Next to testify was LaChelle Imwiko of REC who reviewed the redlined development plan
and having no outstanding comments, recommended the plan for approval.

Next to testify was Jeff Livingston, representing three sub agencies of DEPS,
Environmental Impact Review, (“EIR”), Storm Water Management (“SWM?”) and Ground Water

Management (“GWM?”). He reviewed the 4 sheet-redlined plan and verified the Plan presented at



the hearing, explaining that all DEPS issues had been addressed by the Developer in the plan and
that DEPS recommends approval. Mr. Livingston offered into evidence County Exhibit 4, a
“Summary to the Hearing Officer’s Hearing” dated 3/07/23 evidencing the Concept SWM Plan
and Development SWM Plan approval for this Development along with the related PUD in PAT
Case No. 14-0110.

Next, Mitchell Kellman of the OZR testified and also recommended approval of the plan,
noting that there were no outstanding comments.

The final agency witness to testify was Brett Williams of the DOP. He testified that DOP
Director Stephen Lafferty, has submitted a Hearing Officer Hearing (“HOH”) Report on February
26, 2024, and that the Director recommended approval of the Plan. (County Ex. 5a). In the HOH
Report it is noted that the Master Plan 2020 “Land Management Area Plan” designation for the
subject site is Middle River Redevelopment Area. The “Proposed Land Use, Baltimore County
Smart Coded” designation is T4 General Urban. The T4 designation consists of mixed use but is
primarily residential. Setbacks and landscaping vary. Additionally, streets with curbs and
sidewalks define medium-sized blocks. The HOH Report also explains that the General Urban
designation identifies T4 as a mix of houses, townhouses and small apartment buildings, with
scattered commercial activity, a balance between landscape and buildings and the presence of
pedestrians.

The HOH Report notes that the DOP finds the Development Plan meets the T4 General
Urban designation due to its proposal of apartment buildings that consist of height, massing, and
site design that is consistent with the existing character of the neighborhood and the Master Plan

2020.



In addressing the Community Plan, the HOH Report notes that the proposed site is located
within the Eastern Baltimore County Revitalization Strategy Plan area, adopted July 1, 1996. The
plan encourages development that promotes employment opportunities and economic growth. The
plan has no specific recommendations for the proposed site. In regards to the Pedestrian and
Bicycle Access Plan, the proposed site is located within the Eastern Pedestrian and Bicycle Access
Plan area. The plan proposes bicycle and sidewalk improvements along Campbell Boulevard.

Mr. Williams submitted the School Impact Analysis (“SIA”) (County Ex. 5b) which DOP
finds it meets the requirements of BCC § 32-6-103 at the time of the filing date, September 29,
2023. The SIA performed by DOP indicates that the projected enrollment for Rossville Elementary
School and Parkville Middle School is below 115% of the State Rated Capacity (“SRC”). The
projected enrollment for Overlea High School is above 115% of the SRC, the adjacent school
Kenwood High School has spare capacity and is projected to be below 115% of the SRC.

The projected number of students as a percentage of the SRC is:

=  Rossville ES: 85.75%
= Parkville MS: 91.74%
= QOverlea HS: 118.90%
= Kenwood HS: 103.58%

Finally, Mr. Williams submitted the October 3, 2024 correspondence from Developer’s
expert Kristy Bischoff to Director of DOP Stephen Lafferty in which she completed a point-by-
point response satisfied each of DOP Concept Plan Comments. (County Ex. 5C)

COMMUNITY TESTIMONY

Pat Keller, President of the PHIA, testified in support of the proposed development. He
explained the Development team’s responsiveness to community concemns and input throughout
the process. He also noted the proposed pedestrian connection to White Marsh Mall over Honeygo

Blvd. and the addition of a new MTA bus stop to the area. He commented on the area’s proposed



walkability and explained his efforts with PHIA to design the Perry Hall Memorial Park (Dev. Ex.
13) which he hoped would be the recipient of funds generated by the development’s Open Space

Waiver.

DEVELOPER’S CASE

The Developer’s first witness was Kristy Bischoff with Daft-McCune-Walker, Inc., who is
a licensed Professional Engineer and was accepted as an expert in her field. (Dev. Ex. 1) She
explained the 4-sheet redlined plan in detail. (Dev. Ex. 2) From Sheet A of the redlined plan, she
described 200 multi-family units adjacent to the Avenue at White Marsh between Town Center
Drive and Campbell Blvd. The development will include 4 buildings A-D, consisting of 12 two-
bedroom apartments with a den, 48 two-bedroom apartments, 91 one-bedroom apartments, 30 one-
bedroom apartments with a den and 19 studios. She explained that the redlined additions to the
plan represent responses to prior County comments. She further explained Sheet B illustrates
existing conditions on the site, including the retail at the Avenue at White Marsh and existing
parking lots. Sheet C depicts proposed conditions with the suggested redlined open space notes
an additional ten-foot-wide use path as proposed by DPW. Green roofs have been incorporated
into the plan as well as an added cross walk and side walk adjustment for access to the Avenue at
White Marsh.

Ms. Bischoff noted compliance with County Council Bill 75-22 showing the number of
residential properties in the 200-acre area designated in the Bill, still constitutes less than 60
percent of that area. (Dev. Ex. 11) She also acknowledged that Bill No. 52-33 has repealed Bill
75-22 and no further residential development is permitted in that designated area. (Dev. Ex. 9a)
However, she noted that grandfathering language in the Bill permits projects to continue whose

concept plan occurred before June 2023 and that the Concept Plan for the current development



occurred on May 13, 2023. (Dev. Ex. 10).

Ms. Bischoff testified that Sheet C of the redlined site plan showed that the plan met all
bulk and area regulations, and that other than sign variances, no other variance relief was
necessary. She further confirmed the testimony of County witnesses that an Open Space Waiver
had been approved (Dev. Ex. 12) and that a School Impact Analysis reflected that although Overlea
High School was over capacity, neighboring school Kenwood High School was under capacity
and able to accommodate the deficit.

Ms. Bischoff explained that the development was consistent with both the 2020 and new
2030 Master Plan in that it constitutes a “connected neighborhood” and is a mix of commercial
and residential uses. In conclusion she testified that in her expert opinion the proposed Plan meets
all Baltimore County development regulations and should be approved.

Next to testify was Geoff Sharpe, Vice President of Creative Planning & Design for Federal
Realty. Mr. Sharpe explained that Federal Realty owns a combination of retail and mixed-use
assets throughout the United States. Federal Realty has owned the Avenue at White Marsh for over
20 years. He testified that the proposed residential development will be managed by Greystar. He
commented that Federal Reality was attempting to address the underserved multi-family housing
market which would tie into the existing Avenue at White Marsh in terms of walkability and scale.
In response to questions from community witnesses, Mr. Sharpe testified that it has been
determined that the parking area where the proposed development is to be located was underused
and that with the reconfiguration of the parking area in the adjacent PUD, parking will be sufficient
for the adjacent retail uses. (Dev. Ex. 28)

Next to testify was project architect, Brian O’Looney, who was accepted as an expert in

his field. (Dev. Ex. 17) He identified and described in detail the Pattern Book, which was admitted



as Developer’s Exhibit 19. He explained that the development was designed to achieve a “car
minimal” or “car free” community with connectivity from the residential development to the
surrounding amenities in a walkable fashion. He further testified that this will also benefit the
adjacent retail creating a source of “captured” patrons for establishments on the Avenue and other
adjacent retail. He explained that the project consists of 4 buildings, A through D, located
generally, at the corner of Campbell Blvd. and Town Center Dr., in the rear of the TGIF Fridays
restaurant. Private Road “A” will also be added to access the center of the development from
Campbell Blvd. At the corner of the Campbell Blvd. and Town Center Dr. will be the largest, 5-
floor L shaped building. The height of the buildings slowly step-up in scale from those closest to
the Avenue retail to achieve continuity with the building on the Avenue. There are also walk-up
units along Private Road “A” and Town Center. There are sidewalks geared to connect with the
retail at the Avenue as well. The use of brick elevations, stucco and fiber cement are meant to
compliment the material used in the Avenue buildings. The mix of one and two-bedroom units
are geared to singles, couples and downsizing seniors.

Testifying next was expert landscape architect, Scott Rykiel, who was accepted as an expert
in his field. (Dev. Ex. 15). He identified the Schematic Landscape Plan as Developer’s Exhibit 2
(Sheet D) and described the landscape design features in detail. He reviewed the Illustrative Plan
from the Pattern Book, noting streetscaping including street trees at 35 feet from center, with a
smattering of understory flowering trees. He noted that all parking areas were heavily treed and
screened with shrubbery and that specific species of this plantings will be determined in the Final
Plan.

Next to testify was expert lighting designer, Matthew Fracassini, who was accepted as an

expert in his field. (Dev. Ex. 26). He reviewed pages 49-52 of the Pattern Book and described the



lighting design features in detail. He noted that fixtures and lighting designs were chosen to tie-
in with the lightning design existing on the Avenue at White Marsh. He explained that lighting in
parking areas and walkways have been designed to face downward and minimize spillage into the
surrounding area.

The Developer’s final witness was traffic engineer, Mickey Cornelius, who was accepted
as an expert in his field. (Dev. Ex. 20.) He testified as to the Traffic Impact Study (“TIS”) he
prepared as Developer’s Exhibit 21. He noted that the subject site is not within a failing traffic
shed, although he acknowledged that the intersection of Rt. 43 and Honeygo Blvd is currently
rated as a “D”. He explained that he examined 10 Study Intersections around the subject property
that were included in consult with Baltimore County and State Highways. He explained that the
most recent turning movement counts were obtained from Baltimore County for all of the studied
signalized intersections. He explained that these counts show that the majority of the study
intersections are currently operating with optimum Level of Service “A” conditions during both
the weekday morning and evening peak hours. The intersection of Campbell Blvd. with Town
Center Dr. and Honeygo Blvd. with Mercantile Road were all identified with Level of Service “C”
conditions. He testified that based upon this data and the 2023 Baltimore County Basic Service
Map of Transportation Zones, the subject property is not located within a deficient traffic zone.
Based on this study, he concluded that in his expert opinion the existing road network in the area
can accommodate this proposed development.

VARIANCES

Both Ms. Bischoff and Alexey Ikonomou, a creative design expert, explained the numerous

signage variances that have been requested. These variances include both directional and

identification signs for the site. Ms. Bischoff detailed the many unique challenges presented by
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the site, which is fronted by multiple roads, subject to changes in grade, includes an “L” shaped
building, and is visible from all sides. Ms. Bischoff explained that the sign variances are necessary
for proper identification of the buildings and amenities and for wayfinding due to the fact that the
site is adjacent to the retail portion of the Avenue. Mr. Ikonomou, who also did the sign design
for the retail locations on the Avenue, agreed that the requested sign variances are necessary and
appropriate and that the designs, colors and materials tie in with the signage already existing on
the Avenue and will have no adverse impact. Ms. Bischoff opined that without the requested
variance relief, the Developer would suffer a practical difficulty due to an inability to display
signage that would serve its purpose in identifying locations and amenities on the subject property.
DOP concurs with this assessment.

PROTESTANTS

Community member and local business owner, Aaron Brzezinski, testified regarding his
opposition to the proposed development. Mr. Brzezinski took issue with Mr. Cornelius’
conclusion regarding how the proposed development would affect traffic in the area. He offered
anecdotal evidence that State Highways’ efforts to improve the intersection at Rt. 43 and Honeygo
had been unsuccessful. He also disagreed with Mr. Cornelius’ opinion that peak traffic flow to
and from the development will occur when traffic is heaviest in the opposite directions.

As a business operator at The Avenue at White Marsh he explained that customers have
complained about the lack of parking and feels that the proposed development will only exasperate
this problem. He explained that his employees and customers currently use the parking area where
the development is proposed.

Finally, Mr. Brzezinski testified that he believed that Kenwood, despite official data, is

presently overcrowded and the proposed development will only make this worse. Mr. Brzezinski
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‘Was given to the opportunity to question Mr. Cornelius and Mr. Sharpe regarding his concerns.

The final Protestant witness was Crystal Mercer of the Overlea High School PTSA who
testified regarding her concerns on school overcrowding. She expressed concern that neighboring
high school, Kenwood, which is currently at 106% capacity may also become overcrowded as a
result of this development, and questioned whether a contingency had been developed if this were
10 be the case.

FINDING OF FACT AND CONCLUSIONS OF LAW

The Baltimore County Code provides that the “Hearing Officer shall grant approval of a
development plan that complies with these development regulations and applicable policies, rules
and regulations.” B.C.C. § 32-4-229.

In People’s Counsel v. Elm Street Development Inc., 172 Md. App. 690 (2007), the Court
of Special Appeals held that if the county agencies recommend approval of a development plan, it
is “then up to [protestants] to provide evidence rebutting the Director’s recommendations.” Id. At
703. It should also be noted that in Baltimore County “the development process is indeed an
ongoing process, and the hearing officer’s affirmation of the plan is just the first step.” Monkion
Preservation Association, et al v. Gaylord Brooks Realty Corp., 107 Md. App. 573, 585 (1996).

The role of the County agencies in the development process is to perform an independent
and thorough review of the development plan as it pertains to their specific area of expertise and
responsibility. The agencies reviewed numerous iterations of the development plan as the
Developer refined the Plan in response to agency and community comments during the course of
the development process leading up to the Hearing Officer Hearing. The final 4 sheet redlined
Development Plan is the Plan that the agencies have recommended for approval. These agencies

will continue to review and require refinement of the Plan as necessary during Phase II review of
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the project. This review and approval process will culminate with the recordation of a final
development plat in the Land Records of Baltimore County and the issuance of construction
permits.

As previously addressed above, the Developer presented six expert witnesses and 28
Exhibits in support of their proposal. Each expert testified that the Plan meets or exceeds all laws
and regulations. The testimony and evidence demonstrate the quality and compatibility of the
proposed 4 building apartment community. The only variances requested relate to the signage
throughout development and these variances have been deemed necessary and appropriate by the
DOP. All County agencies have recommended approval of the Plan as well as the President of the
PHIA.

After due consideration of the testimony and evidence presented by the Developer,
Community Witnesses and Protestants, the exhibits offered at the hearing, and confirmation from
the various County agencies that the Plan satisfies those agencies’ requirements, I find that the
Developer has satisfied its burden of proof and, therefore, is entitled to approval of the
Development Plan.

Pursuant to the advertisement, posting of the property, and public hearing held thereon, the
requirements of which are contained in Article 32, Title 4, of the Baltimore County Code, The
Avenue at White Marsh Apartments Development Plan shall be approved.

THEREFORE, IT IS ORDERED by this Administrative Law Judge/Hearing Officer for
Baltimore County, this 20™ day of March, 2024, that the “THE AVENUE AT WHITE MARSH
APARTMENTS?” redlined Development Plan, marked and accepted into evidence as Developer’s

Exhibit 2, be and is hereby APPROVED, subject to the conditions noted below.
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IT IS FURTHER ORDERED that the Petition for Special Hearing pursuant to BCZR
§§ 450.5.B3 and 450.5.B.6: To allow identification signs to be erected on a canopy structure
(Sign No. X-E) and to project from a building wall (Sign No. X-H) as these structural sign types
rather than be attached to a building wall in a parallel plane to the wall, be and is hereby
GRANTED.

IT IS FURTHER ORDERED that the Petition for a Variance from BCZR § 450.4 Table
of Sign Regulations.6(a): To allow a total of 2 identification signs (Projecting Sign No. X-H and
Canopy Sign No. X-E) accessory to a building with a sign areas/faces of 210 sq. ft. and 14 sq. ft.
(for a total of 224 sq. ft.) in lieu of the permitted 2 wall-mounted identification signs permitted
for a parcel of land with frontage on two different public streets, each with a sign area/face of 25
sq. ft., be and is hereby GRANTED.

IT IS FURTHER ORDERED that the Petition for a Variance from BCZR § 450.4. Table
of Sign Regulations.6(a): To allow an identification sign to be installed on a canopy structure
and extend above the vertical face of the canopy a distance of 1 ft. and from the wall a distance
of 12 ft. in lieu of the requirement that the sign be wall-mounted (Sign X-E), be and is hereby
GRANTED.

IT IS FURTHER ORDERED, that the Petition for Variance from BCZR § 450.5.B.6.b: To
allow a projecting identification sign to extend horizontally from the wall to which it is affixed a
distance of 10 ft. in lieu of the permitted 4 ft. and to be installed at a height of 65 ft. from the base
of the wall below the sign in lieu of the permitted 25 ft. (Sign No. X-H), be and is hereby
GRANTED.

IT IS FURTHER ORDERED, that the Petition for Variance from BCZR § 450.4. Table of

Sign Regulations.3(a): To allow wall-mounted and/or freestanding directional signs with a
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maximum sign area/face of 30 sq. ft. in lieu of the permitted 8 sq. ft. (Sign Nos. X-A, S-W, X-D),
be and is hereby GRANTED.
IT IS FURTHER ORDERED, that the Petition for Variance from BCZR § 450.4. Table of
Sign Regulations, Attachment 1.3: To allow the multi-family community name/logo on a
directional sign to cover 50% of the total sign area in lieu of the permitted 30% (S-W), be and is
hereby GRANTED.
The relief granted herein shall be subject to the following:
1. It is the intent of this Order that the $40,000.00 Open Space fee in lieu (less the 20%
“Neighbor space of Baltimore County, Inc.” allocation required by BCC 32-6-
108(H)(3)) be directed exclusively to funding for the Perry Hall Memorial Park as
detailed in Developer’s Exhibit 13.
2. That the PUD Order dated March 7, 2024, PAI Case No: 14-0110, is attached hereto

and made a part hereof.

Any appeal of this Order shall be taken in accordance with Baltimore County Code, § 32-

4-281.
~~ ANDREW M. BELT
" Administrative Law Judge
for Baltimore County
AMB /dlm
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David Karceski, Esquire - dkarceski(@Venable.com

Adam M. Rosenblatt, Esquire — amrosenblatt@venable.com
Venable, LLP

210 W. Chesapeake Avenue, Suite 500

Towson, MD 21204

RE: DEVELOPMENT PLAN OPINION AND ORDER
PAI Case No. 14-0110 — The Avenue at White Marsh PUD
Address: 4921 Campbell Boulevard

Dear Counsel:

Enclosed please find a copy of the decision rendered in the above-captioned matter.

In the event any party finds the decision rendered is unfavorable, any party may file an
appeal to the Baltimore County Board of Appeals within thirty (30) days of the date of this Order.
For further information on filing an appeal, please contact the Baltimore County Office of
Administrative Hearings at 410-887-3868.

Sincerely,

DEREK J. BAUMGARDNER
Administrative Law Judge
for Baltimore County

DJB:dlm
Enclosure
c —See Next Page
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IN RE: PLANNED UNIT DEVELOPMENT (PUD-C) * BEFORE THE
(4921 Campbell Boulevard)
15t Mat. Amend. to 8" Amend. PUD-C Dev. Plan*  OFFICE OF
14" Election District

5™ Councilmanic District *  ADMINISTRATIVE HEARINGS
THE AVENUE AT WHITE
MARSH APARTMENTS PUD *  FOR
FR White Marsh, LLC and,
NVI Avenue, LLC, Owners *  BALTIMORE COUNTY
Federal Realty,
Applicant/Developer *  CASE NO. 14-0110
* * * * * * * * * * * * *

ADMINISTRATIVE LAW JUDGE’S OPINION AND ORDER ON FIRST MATERIAL
AMENDMENT TO THE EIGHTH AMENDED PLANNED UNIT DEVELOPMENT

(PUD)

This matter came before the Office of Administrative Hearings (“OAH”) on February 22,

2024, for a hearing pursuant to Baltimore County Code (“BCC”) §32-4-245 in accordance with
the procedures mandated under BCC §§ 32-4-227 and 32-4-228. In accordance with the
development regulations codified in BCC Article 32, Title 4, Federal Realty,
Applicant/Developer (the “Developer™), submitted a red-lined Development Plan (the "Redlined
Development Plan") (Dev. Ex. 1a & 1b) for review and approval. The Redlined Development
Plan was prepared and sealed by Daft McCune Walker, Inc., for the property located at 4921
Campbell Boulevard, White Marsh, Baltimore County, Maryland (“the Property").

The Redlined Development Plan constitutes a material amendment to the existing
Planned Unit Development (“PUD”) plan, which consists of reconfiguring the existing PUD
boundaries between White Marsh Apartments (PAI Case No. 14-0110), and a future apartment
development called The Avenue at White Marsh Apartments (PAI Case No. 14-0515). Under

this material amendment, no new development is proposed.



The Property was most recently the subject of zoning relief requests for signage in Case
No. 2023-0068-SPHA, and the overall site has an extensive development history relevant to this
matter dating back to the approval of the original PUD-C plan in 1995, subject to multiple
refinements and amendments since that time.

On September 27, 2022, a Concept Plan Conference (“CPC”) was held. On November
29, 2022, a Community Input Meeting (“CIM™) was held. On March 22, 2023, a Development
Plan Conference (“DPC”) was held between the Developer’s consultants and various Baltimore
County agencies, to consider the Project. At the DPC, the Baltimore County agencies
responsible for the review of the original Development Plan submitted written comments and
requested changes. Those changes made to the original Development Plan were redlined (the
“Redlined Development Plan”). As stated above, this Hearing Officer’s hearing was held via
Webex on February 22, 2024 at 10:00 a.m.

Appearing at the public hearing on behalf of the Developer were Geoff Sharpe (Federal
Realty), Kristy M. Bischoff (Senior Vice President and Director of Engineering, Daft McCune
Walker), Scott Rykiel (Landscape Architect, Mahan Rykiel Associates), and Mickey Comelius
(The Traffic Group). David Karceski, Esq. and Adam Rosenblatt, Esq. of Venable, LLP
appeared as counsel for the Developer.

On behalf of Baltimore County, the following individuals appeared as representatives of
their respective agencies who reviewed and provided comments to the Plan: Jerry Chen, Project
Manager, and Michael Viscarra, PE, Department of Permits, Approvals and Inspections (“PAI”),
as well as Mitchell Kellman, Office of Zoning Review (“OZR”); LaChelle Imwiko, Real Estate
Compliance (“REC”); Brett Williams, Department of Planning (“DOP”); Jeff Livingston,

Department of Environmental Protection and Sustainability (“DEPS”); and Jim Hermann,



Baltimore County Landscape Architect, on behalf of both the Department of Recreation and
Parks (“R&P”) and Development Plans Review (“DPR”). The role of the reviewing County
agencies in the development review and approval process is to perform an independent and
thorough review of the Development Plan as it pertains to their specific areas of concern and
expertise.

Findings of Fact

County Agency Review

Mr. Jerry Chen, Project Manager, Department of Permits, Approvals & Inspections
(“PAI™), facilitated county agency reports and testimony. On behalf of Real Estate Compliance
(“REC”), LaChelle Imwiko testified that the proposed first amendment did not impact any
existing or proposed county easements. Therefore, REC had no further comments and
recommended approval of the Redlined Development Plan.

On behalf of Development Plans Review (“DPR”), Jim Hermann recommended
amendments to Developer’s Schematic Landscape Plan. Those changes were marked on the Plan
and submitted as County Exhibit 1. With that amendment, DPR recommends approval of the
Redlined Development Plan at this phase of development review. See also County Exhibit 2
(memorandum). Mr. Hermann also testified on behalf of the Department of Recreation & Parks
(“R&P”), stating that since there is no residential development proposed under this development
plan, there is no local open space requirement, and there is no Master Plan designated greenway
for this property. Therefore, R&P recommends approval of the Redlined Development Plan. See

County Exhibit 3 (memorandum).



On behalf of the Development Plans Review (“DPR”), Michael Viscarra testified that
DPR would be satisfied with the Redlined Development Plan if pedestrian signalization were
approved as indicated in the plan.

On behalf of the Department of Environmental Protection & Sustainability (“DEPS”),
Jeff Livingston testified with respect to Groundwater Management (“GWM?”), Stormwater
Management (“SWM?”), and Environmental Impact Review (“EIR”). Mr. Livingston stated that
EIR and GWM had no objections and recommended approval of the Redlined Development
Plan. Mr. Livingston requested the opportunity to consult with SWM to ensure that stormwater
was being addressed in concert with a separate project known as the “Avenue at White Marsh
Apartments.” DEPS comments were marked as County Exhibits 4 (environmental impact
review), 5 (stormwater), and 6 (groundwater management). The record was left open for DEPS
to supplement their comments in regards to SWM. On February 23, 2024, Developer submitted a
revised Redlined Development Plan (Developer’s Revised Exhibit 1b) adding a notation, marked
in green, that stormwater management implementation would be performed in conjunction with
pending new multi-family development PAI Case No. 14-0515. DEPS’s supplemental comments
were received on February 28, 2024, noting no objection to the revised plans with a
recommendation of approval subject to the additional note contained on the revised plan (Dev.
Rev. Exhibit 1b) indicating that “development phase stormwater management has been approved
for the parking lot improvements west of building ‘z’ as part of the stormwater management
approval for the project known as the “Avenue at White Marsh Apartments.” See County Exhibit
e

On behalf of the Department of Planning (“DOP”), Brett Williams testified that the

Master Plan 2020 designation for the site is Middle River Redevelopment Area and is designated



as a T5 Urban Center which is characterized by higher density mixed-use buildings that
accommodate retail, offices, townhouses, and apartments. The Property also lies within the
Eastern Baltimore County Revitalization Strategy Plan Area, adopted on July 1, 1996. Mr.
Williams concluded that DOP has no objection to the Plan and recommended approval. See
County Exhibit 8.

On behalf of the Office of Zoning Review (“OZR”), Mitchell Kellman testified that OZR
had no objections and recommend approval of the Redlined Development Plan.

Community Testimony

Pat Keller appeared on behalf of the Perry Hall Improvement Association, but did not
offer any testimony or submit any evidence. No other community members appeared or provided
any testimony or submitted evidence in this matter. The file does not contain any correspondence
from community members indicating any opposition to this first material amendment.

Developer’s Testimony

Developer’s engineer, Kristy M. Bischoff, Senior Vice President at Daft-McCune-
Walker, Inc., was qualified as an expert in civil engineering and land development and testified
in support of the Project. Counsel proffered a summary description of the process the
development team underwent with the Development Review Committee (“DRC”) leading to this
first material amendment. See Developer’s Exhibits 5 & 6. Ms. Bischoff then explained the basis
of the material amendment request to modify the PUD boundaries to excise approximately 2.23
acres of land from the PUD, currently used for a surface parking lot, and to add approximately
0.84 acres into the PUD, that portion currently being improved with a restaurant. Ms. Bischoff
explained the contours of the site and the surrounding uses of property. See Developer’s Exhibit

4. Ms. Bischoff’s additional proffered testimony included the preparation of the Development



Plan, signed and sealed under her signature, and that the site maintains adequate off-street
parking under the terms of the PUD and the BCZR requirements, even after the proposed parking
area is removed. Further, Ms. Bischoff’s proffered testimony indicated that the Plan, if approved,
would not result in a deficiency in setbacks, FAR, or other development standards, and would
maintain compliance with the design objectives contained in the underlying PUD-C plan. Ms.
Bischoff’s proffered testimony was that the first material amendment also meets the Special
Exception factors contained in BCZR, §502.1(A) through (F), that the Project will not be
detrimental to the health, safety and general welfare of the neighborhood and will continue to
provide community benefits, and meets the intents and purposes of the Master Plan which
includes the Honeygo Area Plan. Lastly, Ms. Bischoff testified that the project complies with all
development regulations and planning policies and regulations of Baltimore County. Counsel
confirmed that no new construction or development is proposed under this material amendment.

Mr. Sharpe, as a representative of the owner of the Property, Federal Realty, testified as
to the ownership scheme for the PUD parcels, including the subject parcel being added to the
PUD under the Plan.

Mickey Cornelius, a traffic engineer with The Traffic Group, was accepted as an expert
in traffic engineering (Dev. Ex. 8). Mr. Cornelius prepared a Parking Demand Study (“the
Study”) on May 11, 2023 (Dev. Ex. 9). He explained that the Study included an evaluation of
parking requirements under the zoning regulations and included an analysis based upon updated
actual parking counts within the PUD under the existing and proposed PUD boundaries. With
respect to actual parking counts under the existing PUD boundaries, peak demand was
determined to be weekend evenings between 5-9 pm, resulting in a peak demand of 1,390

vehicles. Calculating the number of spaces required under BCZR by the square footage of



Tetail/restaurant/outdoor dining provided results in a parking requirement of 1,548 spaces. Under
the current boundaries, 2,080 parking spaces are provided and therefore satisfy both peak
demand and BCZR requirements. The Study resulted in a finding that there is an existing surplus
of on-site surface parking.

Under the proposed shifted PUD boundaries, 288 spaces will be removed as a portion of
the existing parking lot on the north side of PUD will be utilized for separate multi-family
residential development. In addition, an existing parcel to the west of the PUD boundary,
improved by a restaurant, will be added to the PUD. By subtracting the 288 spaces removed from
the PUD by this material amendment from the total parking count, on-site spaces will be reduced
to 1,792 spaces. As 1,548 spaces are required under BCZR and 1,792 spaces are provided, “the
future PUD parking exceeds county requirements.” Exhibit 9, p. 6. Taking into account the
added demands on parking with the square footage of new restaurant use with the PUD,
determined by the Study to be 1,536 vehicles, the 1,792 spaces provided satisfy both BCZR
requirements as well as the current peak demand determined by the study at 1,390 vehicles. In
summary, the Study concluded that “the revised PUD plan will continue to provide sufficient
off-street parking spaces to support the site and overall tenant mix, as the current PUD plan does
now.” Exhibit 9, p.1. Developer’s Exhibit 10 details in existing administrative parking reduction
granted by PAI in 2016, but states that that reduction, while still valid, is not required based upon
the recent occupancy findings contained within the Study. Further, Mr. Cornelius testified that
the Plan, if approved, will have no adverse impact on traffic circulation as the project maintains
appropriate access drives serving the parking areas in accordance with county standards. Mr.
Cornelius stated that the boundary shift will have no adverse impacts on site for circulation or

parking, and will have no adverse impacts off-site on surrounding roadways. Lastly, Mr.



Cornelius testified that the Plan complies with all county development and planning regulations
with regard to traffic, parking, and vehicular circulation.

The final witness to testify for the Developer was Scott Rykiel, Landscape Architect,
with Mahan Rykiel Associates, who was admitted as an expert in landscape architecture. Mr.
Rykiel testified that he prepared, signed, and sealed the Schematic Landscape Plan. See

Developer’s Revised Exhibit 12 (also marked as County Exhibit 1, submitted by DPR with red-

lined changes). After accepting recommended changes by DPR, this revised Schematic
Landscape Plan was approved by all county agencies and no further comments were received.
CONCLUSIONS OF LAW

The Administrative Law Judge, sitting as the Hearing Officer in review of development
plans, has only those powers delegated by statute. BCC, Sec. 32-4-229 mandates that a Hearing
Officer grant approval of a development plan which meets all of development rules, regulations
and applicable policies as follows:

Hearing Officer shall grant approval of a development plan that complies with

these development regulations and applicable policies, rules and regulations.

Stated conversely, a Hearing Officer may not deny a development plan which

meets all of the development rules, regulations and applicable policies.
In People’s Counsel v. Elm Street Development, Inc., 172 Md. App. 690 (2007), the Court of
Special Appeals held that if the county agencies recommend approval of a development plan, it
is “then up to [protestants] to provide evidence rebutting the Director’s recommendations.” Id. at
703. It should also be noted that in Baltimore County “the development process is indeed an
ongoing process, and the hearing officer’s affirmation of the plan is just the first step.” Monkton
Preservation Association, et al. v. Gaylord Brooks Realty Corp., 107 Md. App. 573, 585 (1996).

The scope and requirements for review of a proposed PUD are described under BCC §32-

4-245, to wit:



§ 32-4-245. - HEARING OFFICER REVIEW.

Y

(®)

Action by Hearing Officer.

(1)

)

The Hearing Officer shall conduct a hearing on the PUD development
plan in accordance with the provisions of §§ 32-4-227 and 32-4-228.

The Hearing Officer shall issue a written decision that approves or
denies the PUD development plan and may condition approval on
comments contained in the Director's report or otherwise.

The decision shall identify any development or zoning requirements
modified under subsection (b)(3) and a statement indicating that the
Hearing Officer considered the impact of such modifications upon
surrounding uses and why such modifications are in the public interest.

Standards for review.

(1

4)

(5)

The Hearing Officer shall review the proposed Planned Unit
Development for compliance with the requirements of the Baltimore
County Zoning Regulations and the development regulations.

The height, area, setback, parking, open space, sign and other
development and zoning requirements of the underlying zone or district
that apply in that portion of the proposed Planned Unit Development
shall provide the base for the Hearing Officer's review. Unless otherwise
modified, the base development and zoning requirements shall apply.

The Hearing Officer may:

(1) Condition approval of a PUD development plan on higher design
standards;

(ii))  Approve modifications of the applicable requirements of the
underlying zone upon a finding that they are necessary to achieve
the intent and purpose of this section; and

(iii))  Accept any proposed community benefit and further define its
terms.

The Hearing Officer may not alter the amendments or modifications
imposed by the County Council under § 32-4-242(c) or, except as
provided in item (3)(iii), alter the community benefit identified in the
Council resolution.

The Hearing Officer may require compliance of the plan with § 32-4-
203 and with any of the general design standards of Article 32, Title 4,
Subtitle 4 of the Baltimore County Code.



(c) Buasis for approval. The Hearing Officer may approve a proposed PUD development
plan only upon finding that:

(1) The proposed development meets the intent, purpose, conditions, and
standards of this section;

2) The proposed development will conform with Section 502.1.A, B, C, D,
E and F of the Baltimore County Zoning Regulations and will constitute
a good design, use, and layout of the proposed site;

(3) There is a reasonable expectation that the proposed development,
including development schedules contained in the PUD development
plan, will be developed to the full extent of the plan;

4) Subject to the provisions of §32-4-242(c)(2), the development is in
compliance with Section 430 of the Baltimore County Zoning
Regulations; and

(5) The PUD development plan is in conformance with the goals, objectives,

and recommendations of one or more of the following: the Master Plan,
area plans, or the Department of Planning.

Upon review and consideration of all the facts and evidence submitted in this matter,
having considered the authority granted under BCC §32-4-245(a) and the standards of review
described under BCC §32-4-245(b), I find that Developer has satisfied the requirements
promulgated under BCC, §32-4-245(a)-(c) for the approval of this first material amendment to
this eighth amended PUD-C. This proposed first material amendment alters the existing PUD
boundaries to exclude a certain portion of the property (currently within the PUD boundary and
utilized as off-street surface vehicle parking), and adds an adjoining parcel for inclusion into the
PUD (currently improved by an existing restaurant). Pursuant to BCC §32-4-245(a)(3), upon
consideration of the impact of any modifications proposed under this first amendment upon
surrounding uses or community benefits, I find that there are no development or zoning
requirements or community benefits modified under this first amendment. Therefore, there is no

impact to surrounding uses or community benefits.
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This first material amendment alters PUD boundaries and does not include any new
construction, improvements, or substantial modifications to uses, design, operations, or intensity
of use. The proposed alteration of PUD boundaries has minimal impact on the overall operation
of the PUD or alters its terms. The added parcel contains the permitted by right use of a
restaurant and the exclusion of a portion of existing surface parking does not reduce required
parking below county requirements as surplus parking will remain on site to serve all PUD uses.
See Developer’s Exhibit 9. Per the credible, accepted, and uncontroverted testimony of Ms.
Bischoff, I find that the design, use, and layout of the proposed site is not substantially modified
from its present form as the added parcel is immediately adjacent to the existing PUD boundary,
provides a similar amenity for patrons as other uses within this retail/restaurant/outdoor dining-
centered PUD, and per Mr. Cornelius’s uncontroverted testimony, does not present any design
issues in regard to vehicular or pedestrian access. The excluded portion of the PUD is improved
by surface parking only and, as stated above, required off-street parking spaces are provided
elsewhere within the PUD in surplus to mandated parking requirements. All County agency
comments were satisfied and all county reports recommend approval of this first amendment.
There was no community testimony or evidence controverting the facts as presented by
Developer or objecting to county agency recommendations for approval.

For these reasons, and pursuant to BCC §32-4-245 (c), I find that the proposed first
material amendment meets the intent, purpose, conditions, and standards of BCC §32-4-245; will
conform with Section 502.1.A, B, C, D, E and F of the Baltimore County Zoning Regulations;
will constitute a good design, use, and layout of the proposed site; there is a reasonable
expectation that the proposed development will be developed to the full extent of the plan; the

development remains in compliance with Section 430 (Planned Unit Developments) of the

11



Baltimore County Zoning Regulations; and the Plan remains in conformance with the goals,
objectives, and recommendations of the Baltimore County Master Plan 2020, the Eastern
Baltimore County Revitalization Strategy Plan area, and the Department of Planning’s review
and recommendation of approval.

Accordingly, for all the foregoing reasons, the Project and the Redlined Development
Plan shall be approved.

THEREFORE, IT IS ORDERED this 7™ day of March, 2024, that the Redlined
Development Plan, a copy of which is attached hereto and incorporated herein and otherwise
known as “1%* Material Amendment to PUD-C Plan” (Developer’s Exhibits 1A, and revised
1B), is hereby APPROVED.

Any appeal of this Order shall be taken in accordance with Baltimore County Code § 32-

4-281.
DEREK 7. BAUMGARDNER
Administrative Law Judge
for Baltimore County
DJB:dlw
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